Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


J^H.^Ay^iL. 


I 


i 

m 


1 


r 


REPORTS 


OF 


CASES 

ARGUED  AND  DETERMINED 

IN 

CJie  Court  of  jkinjB's;  Mtn^, 

wnn  TABLES  OF  THE  NAMES  OP  THE  CA8B8 
AND  THE  PRINCIPAL  MATTERS. 


BT 

RICHARD  VAUGHAN  BARNEWALL,  of  LiNC0Lii*fl  Ink, 

AND 

CRESSWELL  CRESSWELL,  of  thb  Inner  Temple,  EafflA. 

BARRISTERS  AT  LAW. 


VOL.    II. 

Containing  the  Cases  of  Tbinitv«  Michaelmas,  Hilary,  and  Easter 
Terms,  in  the  4th  and  6th  Years  of  Geo.  IV.  182S,  1824. 


LONDON: 

PRINTED  BY  A.  STRAHAN, 
x.Aw-rmiifTim  to  tbs  mro'i  Motr  ixcxllsiit  majisit; 

FOR  J.  BUTTERWORTH  AND  SON,  LAW-BOOKSELLERS,  43.  FLBET-STREET; 

AND  J<  COOKE,  ORMONO-QUAY,  DUBLIN 

1824. 


JUDGES 


OF  THE 


COURT  OF  KING'S  BENCH, 

During  the  Period  of  these  REPORTS. 

Sir  Charles  Abbott,  Knt  C.  J. 
Sir  John  Bayley,  Knt. 
Sir  George  Sowley  Holroyd,  Knt 
Sir  William  Draper  Best,  Knt 
Sir  Joseph  Littledale,  Knt 


attorneys-general. 

Sir  Robert  Gifford,  Knt 

Sir  John  Singleton  Copley,  Knt. 

solicitors-general. 

Sir  John  Singleton  Copley,  Knt 
Sir  Charles  Wetherall,  Knt 


A  2 


) 


TABLE  OF  CASES  REPORTED. 


Bishop  V.  HoWBTtl  1 00 

*»i p.  Macintosh  5SG 

BbtoIIi,  Phillips  V.  511 

Bloke  V.  Attenoll  875 

Blaoahard,  Baxter,  and  Others, 

in  the  matter  o^  244 

Btkaid  V.  Kelly  SS3 

BhthiDK  Inhabitants  of  the 

Hnndred  of,  Clark  n.  254 

Boulton.vi  Crowthcr  703 

Bruowell  and  Another,  As- 

si^ecs,  V.Lucas  and  Others  745 
Britten  an<}<AiiqtbeiTi.  Webb  489 
Brockridge,  Purdom  v.  342 

Backmaster,  Lambert  v.  616 

Bnlkeley  and'Otbenn.  Butler  434 
Bntler  v.  Capel  251 

Bjker,  Inhabitsato  of.  Rex  v.  1 14 


Cambridge  v.  Aaderton 
Capel,  Butler  t>.  .251 

Capei,  Richardscm  v,  841 

Card  and  Connan  v.  Hope  661 
Cardigan,  Earl  of,  i\Annitage  197 
CoKey  V.  Aitcheson  1 70 

Carlton,  Duncan  r.  79S 

Carroll  and  Others,  Gainford 

V.  624 

Cash  and  Another,  Asugnees, 

V.  Young  Hi 

Catesby,  InbalNtants  c^.  Rex 

■V.  8H 

Ch^maD,  Harvey  andi  R^c 

V.  257 

Chaundy,  Aaron  t*.  562 

Cheek  V.  Jefieries  1 

Chester,  The  Bish<q>  of.  Fox 

635 


Clark  ft.  KythinA  Inhabit- 
■nta  <]f  the  Hunared  of 


254 


Page 
Clnrkei     Admbiatrotrix,    v. 

Hougfaem  149 

Clemcnti  and  Others  v.  Wal- 
ker 861 
Cochraneand  Another,  Forbes 

44S 

Colc^ve  V.  Dias  Santos  76 

CoUett,  Clerk,  Rex  v.  324 

Cotley  and  Anotberv.  Streeton 

and  Others  273 

Collins  p.  Goodyer  563 

Cooke,  Rex  v.  618 

_, o.  871 

Cort,  Bates  p.  474 

Coulson,  Assijznee  of  the  She- 
riff of  Middlesex,  v.  Ham- 
mon  626 

Cross  V.  Lewis  686 

Crowther,  Boulton  v.  703 


Dale,  Drayton  and  Another 

V.  293 

Davey  v.  Renton  711 

Davies  v.  Rogers  804 

Dias  Santos,  Colegrave  v.  76 

Doe,  deni.  Gibson  and  Others, 
V.  Gell  680 

Harris  p.  Masters  490 

— Reel  V.  Tliomas      622 

— —  ^-^  Thomas,  and  Fran- 
ces Maiy  his  Wife,  v.  Ack- 
1am  779 

n.  Sdby       926 

Dolby,  Rex  v;  104 

Draper  v.  Garratt  and  An- 
other 2 
Dravton    and    Another    t^ 

IJale  293 

Duncan  t>.  Carlton  798 

Eart 


TABLE  OF  CASES 


Esrlof  Cu-diganp.  Aimitago  19*/ 
Earl  of  Loiudale  o.  Nelson 

anci  Others 
Earlfrf'SLGenoaiiuii.'Vt^iui  816 
Earl  of  Stair,  Murray,  Admi- 
nistrator, tx.  63 
Eodcrin,  Ex  parte  in  the  Mat- 
ter or  Gilinn                          3319 


Forbes  r.  Cochnme  and  An- 
other 448 

Vmnjj  Corporation  o^  Rex 
n  584 

Fox  IX  Hie  Bishop  of  Ches- 
ter 635 

Freeman  v.  Arkell  494 

Funndl,  Mills  c.  809 


Guoslord     V.    Carrdl    and 

Others  624 

Oamtt  and  Another,  Draper 


Gateshead,    Inbatntaota    of, 

Rexr. 
GeiidingtoD,   Inbabitonta   of, 

RexE. 
Gel),  Doc,  dem.  Gibson  and 

Others,  v. 
Giles  and  Others,  Assignees, 

Thompson  and  Others 
Olcnister,  Williams  v.  t>!i:' 

Goodyer,  Collins  v.  563 

Gravesend,  Mayor  of,  Rex  v.  602 
Crrig  r.  Talbot  179 


117 


129 


4,92 


HaJgh  and  Another^': 


Hallow,  Inhabitants  of.  Rex 


Hanmum,  Coalson,  Assisnce 
of  the  ^leriff  of  Middle- 
sex, V- 

Hannam  v.  Mockett 

Harding  v.  Wilson  ' 

Hardy,  Atteitiorougb  v. 

Harris,  Kennardti; 

^——  L,ewis  V. 

Harrison  v.  Bainbridgc 

Harvey  and  Chapmen,  Rex  v. 

Hawcs  and  Another  v.  Wat- 
son and  Another 

Hawkins,  Ex  parte 

Heafbrd  v.  Knight 

Heatbom,  Thomas  and  An- 
otbcr.  Assignees,  v. 

Higgins  V.  Sargent^  Esqaire, 
and  Others 

Hobson,  Sarguy  and  Another 

Hope,  Card  v. 

Hougfaam,    Clarke^  Admini- 
stratrix, V. 
Howard,  Bishop  v. 

;  Skaifc,  Assignee,  v. 


6S6 
934 


HOO 
Z57 

540 
31 
579 


149 
100 

5no 

281 

♦yy 

555 


Howe,  Warren  v. 
Huphcs,  Richtcr  v. 
Hulke  V.  Pickering 

I 
Ilchcster,    Bailifis  and   Bur- 
gesses of,  Rex  V.  764 
Ulingworth,  Thornton  t>.          ^24 
Ingliam  and  Others,  Sim  son 
and  Another  v,  -  65 
Jce, 


TABI£  OF  CASES  REPORTEa 


Jee^  Clerk,  tt.  Thurlow 

Jefl^ries,  Cheek  v. 

JenkinsoD  nod  Others,  Mur- 
thwaite  v. 

Johnson,  -      v. 

Johnson,  Remtnington  v. 

Johnson  v.  Stanton 

JiAiScf  Rex  v. 

Jones,  Morris  i^ 

Jones  and  Another  v.  Simp- 
son and  Others 


Kain  V.  Old  and  Others,  Exe- 
cutors 

Kelly,  Blizard  v. 

Kennard  v.  Harris 

Kenworthy  v,  Schofield 

King  and  Porter,  Moody  v, 

. V.  Williams 

King's  Bench  Prison 

Kingsmoor,  Inhabitants  of, 
Rex  V. 

Kni^toiU  Inhabitants  of.  Rex 


Page 
Lonergan      and      Another, 

Soamea  and  Another  v.  564< 
I«nsdale,  Earl  o^  v.  Nelson 

and  Others  302 

Lucas  and  Others,  Bramwell 

and  Others,  Assignees,  v.  745 
Lydd,  Inhabitants  o^  Rex  v.    754 


M 

Machynlleth  and  Pennegocs, 

Inhabitants  o^  Rex  v.  166 

M'Gill,  Rex  V.  142 

Macintosh,  Bisbop  v.  556 

Mackintosh,  Ravenga  v.  693 

Marcbant,  Upstone  and  An- 
other V.  10 
Market    Bosworth,   Inhahit- 

ants  o^  Rex  v.  757 

Marsh,  Rex  v.  720 

Marshall  and  Another,  NighU 

ingale  v.  313 

Masters,  Doe,  dem.  Harris, :;.  490 
Mead,  Rex  v.  605 

Mellish  V.  Mellish  520 

Merington  v.  Beckett,  GeBt» 

one,  &c.  8t 

Meryweather,     Amory     and 
Another  v.  S73 


TABLE  OF  CASES  REPORTED. 


Page 


N 


Ndflon  and  Otlier%  The  Earl 
of  Lonsdale  vL  303 

KigfadDsale  0.  Mardiall  and 
AnoC&er  SIS 

North  Weald  Bassett,  Inhap 

c^Hezv.  727 


O'Brien  9.  Saxon  908 

dd  and  Othen,  Executors, 
Kfdn  V.  627 


Palmeft  Moigan  v*  7S2 

Psrker^Baldeyand  Another  u    37 
F^aake^  Richards  v.  918 

Pearoe^  Thonas  e.  761 

FUn^  tu  Bistolfi  511 

VUkioiD^  Holke  o.  555 

Finnqr  and  Another,  Rex  v.    322 
Pclesworth,   Inhabitants   o^ 

Rex  V.  718 

Piatt,  Millinan  v»  486 

Piyor,  Moijgan,  Assignee^  v.     14? 
Pordam  o.  Bnxdmdge  342 


R 


Rnvenga  0.  Madtintosh  69S 

Rawaon  and  Others,  Rex  t;^     598| 
RfrnmingtoP  vi  Johioson  803 

Rmton,  Davey  Oi  714 

Rex  w.  Aire  laid  Calder  Na- 
▼igsdon  716 


Pkige 
RexcAlthome^InhabitantsoT  llfi 
AmpthQI,  Inhabitants 
of  847 

Apethorp%  bhiUtMCi 
o(  V.  892 

m  BaidweU,  InhaUlaBla 
of  f61 

Bawbergh,  Inhabil* 

ants  of  fSf 

Benneworth,  Iidiabte^  '  ' 

ants  of  T!i 

V.  Byker,  Inhabkaats  of  114 

V.  Catesby,  Inhabitaataof  «14 

V.  Collett,  Cleik  99k 

tk  Cooke  618 

9. 871 

V.  Dolby  104 

V.   Fowey,  €!orporation 
of  584 

V.  Gateshead,  Inhabit-  - 
ants  of  117 

V.  Geddington,  Inhabit- 
ants of  129 

»  Graveaend,    MaycMr, 
&c.of     ,  602 

V.  Hallow,  InhaUtattts 
of  740 

v.  Harvey  and  Qiapman  267 
f^  Bcbester,  BaUiu  and 
Burgesses  of  764 

V*  Joliffe  54 

V.  Kmgsmoor,  Inhabit- 
ants of  190 

V.  Knaptoft,     Inhabit- 
ants of  888 
V.  Lydd,  Inhabitants  of  754 
V.  M^OiU  UH 
V.  Machynlleth  and  Pen- 
n^oes.  Inhabitants  of         166 

V.  Market  Bosworth,  In- 
habitants of  757 
v.  Marsh  720 
tK  Mead  605 
V.  Mosley,  Bart  226 

Rex 


TABLE  OF  CASES.  REPORTED. 


Rex  II.  North  Weald  Bassett, 

Inhabitants  of  727 
■  V'    V.  Pinney  and  Another  322 
r.  Polesworth,  Inhabit- 
ants of  718 

V,  Rawson  and  Others     598 

V.  St.  Mary,  Kidwelly, 

Inhabitants  of  750 

V.  St.  Nicholas,  Leicester  889 

w.  St.  Pancras,  Middle- 
sex, Inhabitants  of  122 

u.  Sheard  and  Another  656 

V.  Websdell  136 

V.  York,  Justices  of  the 

Peace    for    the    City  and 
County  of  the  City  of  771 

V.  Yorkshire,  Justices  of 

the  West  Riding  of  228 

the  North  Riding  of  286 

Rhodes  v.  Haigh  and  Another  345 

Ricbardf,  Whitelegg  v.  45 

,  V.  Peake  918 

Richardson  v.  Capes  S41 

V.  Walker  S27 

Richter  v.  Hughes  499 

Robinson  v.  Vale  762 

Rogers,  Davies  v,  S04 

Uouth  and  Others,  Simpson  v,  682 
Rutley  and  Others,  Latham  v.  20 


,  i^   I 


Sarguy  and  Another  v.  Hob- 
son  7 
Saxon,  O'Brien  v.                     908 
Schoficld,  Kenworlhy  r,           945 
Scrace,    Gent,    one,  &c.    V. 
Whittington,    Gent,   one, 
&c.                                        11 

Selby,  Doe,  dem. ,  v.        926 

Sheard  and  Another,  Rex  v.  856 
Simonds  and  Lodcr  v.  White  805 
Simpson  and  Others,  Jones  v.  316 

V.  Routh  and  Others  G82 

Simson  and  Another  v.  Ing- 
ham and  Others  65 
Skaife,  Assignee,  v.  Howard    560 
Smith    and  Anotlier,   Assig- 
nees, V.  Watson  and  An- 
other                                     401 
Soamei  and  Another  v.  I-o- 

nergan  564 

Stair,  Earl  of,  Murray  v.  82 

Stanton,  Johnson  t>.  621 

Steavenson  and  Others,  in  the 

Matter  of  34 

Stone,  Loaring  v.  515 

Streeton  and  Others,  Colley 
and  Another  r.  273 


TABLE  OF  CASES  REPORTED. 


xi 


Page 
Tbariow,  Jee,  Clerk,  v.  547 

Tredgold  and  Odicn,  Exe- 
cutors, Atkins  and  Others, 
Executors,  v.  23 


U 


Underwood,  Whitlock  v.         1 57 
Upstone  and  Another  v.  Mar- 
diant  10 


V 

Vale,  Robinsoa  v. 


W 

Walker,  dementi  and  Others 

V. 

^  Richardson  v. 

Warren  v.  Howe 

Waters,  Taylor  n. 

Watson  and  Another,  Hawes 

and  Another  v. 
— — — ,  Smith  and  Another, 


762 


Page 
Webb,  Britten  and  Another  z;.  483 
Websdell,  Rex  v.  136 

Whitby,  WooUey  v.  580 

White,  Simonds  and  Loder  v.  805 
Whitel^!^  V.  Richards  45 

Whitlock  t\  Underwood  157 

Whittington,  Gent.,  one^  && 

Scrace,  Gent,  one,  &c«  v.      11 
Willan,  Earl  of  St.  Germains 

216 


v. 


Williams  v*  Glenister 
Williams,  King  v. 
'  V.  Morland 


699 
538 
910 


Willoughby  t;.  Backhouse  and 

Mardiall  821 

Wilson,  Harding  t;.  96 

Woollqr  V.  Whitby  580 


Weaver  v.  Uoyd 


861 

827 
281 
353 

540 

401 

678 


York,  Justices  of  the  Peace 
for  the  Ci^  and  County  of 
the  City  o^  Rex  v.  771 

Yorkshire,  Justices  of  the 
West  Riding  of,  Rex  v.       228 

— — i the  North 

Riding  o^  Rex  v.  286 

Youn^  Cash  and  Another, 
Assignees,  v.  413 


ERRATUM. 
FlH^  16«.  in  iMurgiBal  note,  iMt  line,  insleMl  of  « law/'  rrad  *'  ttninv.' 


CASES 


ARGUED  AND  DETERMINED  182S 


Court  of  KINiG's  BENCH, 


iir 


Trinity  Term, 


III  the  Fourth  Year  of  the  Reign  of  Georgb  ^j^- 


CnEEKagainst  Jeffvries..     •  '  sahtr^t^, 

MaySlU. 

.  m 

A  RULE  nisi  had  been  obtained  in  this  case,  for  Tbemenoriai 
11.  1  •  1       1        1         «  .oTanftnouky 

canceling  and  vacating  the  bond  and  warrant  of  nuit  contain 
nttomey  and  jodgment  for  securing  an  annuity,  and  the  name  of  the 
execution  issued  thereon,  on  the  ground  that  the  me-  ^{^^mI^Um 
morial  did  not  contain  the  Christian  name  of.  one  of  the  iIJSd*o?tbJ** 
subscrribinff  witnesses  to  the  securities.     In  the  memo-  <*«**»"«»«• 

^         ^^  ^  it  not tuflRcient. 

rial  the  subscribing  witness  was  described  as  H.  Fk^ 
Tttingf  his  name  being  florm  Fleming.  The  Court,  after 
hearing 

Maryaij  in  support  of  the  rule,  and  Denman,  contra, 
were  clearly  of  opinion,  that  the  53  G.  3.  r.  14 J.  s.  2., 
which  required  that  the  memorial  should  contain  the 

Vou  II.  B  ,  names 


CASES  iH  TRINITY  TERM 

names  of  all  the  parties  and  of  all  the  witnesses  to  tfae 
deed,  had  not  liecn  complied  with,  the  initial  not  being 
A  name,  and  not  afibrding  that  facility  of  finding  the 
subscribing  witness  which  it  was  the  intention  of  the 
J^islature  to  secure. 

Rule  absolute  for  setting  aside  the  warrant 

ofattorne/,  and  judgment  and  execution 

issued  thereon. 


DitAPEit  against  Gakbatt  and  Another. 


Wberc  ■deelar- 

•bCT 


j"^'  (^ASE  against  the  defendants,  sheriff  of  Middlesex, 

Ffor  uk-  for  taking  insufficient  sureties  in  a  replevin  bond. 

m  in  m  The  declaration   alleged   that  plaintiff  distrained  the 

Mwd'^the  goods  of  J2.  Held  for  rent  arrear;  that  the  defendants 

S^^^^^  made  deliverance  of  the  said  goods  to  Field ;  and  thai 

P^^"^^^**  "  at  the  next  county  court  for  the  said  county  of  Mii- 

cowb  w  wit.  dUsex,  to  wit,  at  (he  county  court  of  the  said  sheriff 

emit  bridal      holden  in  and  for  the  said  county,  at,  &c.  on,  &c.  before 

on,  &c.  bcfora  J'    ">  ' 

^.,  &.  a.  tai  W.  W^  A.  O.,  E.  C,  and  P.  D^  then  suitors  of  the  said 


IN  THE  Fourth  Year  of  GEORGE 


-ir" 


At  tbc  trial,  before  AhboU  CX  J.,  at  the  Middlesex  sittings 
after  last  Easter  term,  the  plaintiff  ga^e  the  record 
of  the  re.Jiu  lo.  in  evidence^  by  which  it  appeared  that 
the  plaint  was  levied  at  a  court  holden  before  A.^  B^  C, 
and  D^  and  not  before  W.  JV.^  A.  O.,  E.  C,  and  P.  Z)., 
as  stated  in  the  declaration ;  but  it  was  recorded  before 
them  by  virtue  of  the  writ  of  re.Ja.  lo.  Scarlett^  for  the 
the  defendants,  contended  that  this  was  a  fatal  vari- 
ance. The  Lord  Chief  Justice  reserved  the  point,  and 
the  plaintiff  obtained  a  verdict* 


1823. 

DftATCK 

Garrativ 


Scarlett  now  moved  to  enter  a  nonsuit*  '  The  gist  of 
the  plaintiff's  action  is,  that  the  sheriff  took  insufficient 
saredei;  bat,  in  order  to  recover,  it  is  essential  for  him 
to  tbew  a  title  to  proceed  against  the  sureties.  One  step 
towards  that  a  the  production  of  the  record  of  the 
plaint  originally  levied  in  the  county  court  Now  the 
record  produced,  being  different  from  that  described  in 
the  dedararion,  cannot  be  taken  to  be  the  true  record. 
Suppose  another  action  were  brought  ibr  this  same 
ne^ect,  and  the  record  were  in  that  properly  described, 
the  defendants  could  not  plead  the  former  recovery ;  for 
they  could  not  aver  that  the  record  set  out  in  that  case 
and  in  this  b  the  same.  Nor  can  the  allegation  be  re- 
jected as  surplusage.  There  is  a  difference  between 
impertinent  and  unnecessary  allegations.  The  former 
are  of  matter  which  need  not  be  either  alleged  or  proved ; 
the  latter  are  4)f  matter  which  must  be  proved,  but  need 
not  be  alleged  in  {heading.  11^  however  unnecessary, 
allegations  are  made^  they  must  be  made  correctly.  Bris^ 
tan  T.  Wright  {a\  Turner  v.  Eyles.  (ft)     Suppose,  in  this 


(a)  2  Doug.  665.  (b)  3  B,  Jf;  P.  436, 
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very  declaration^  where  it  is  alleged  that  the  plaint  was 
removed  into  the  court  of  our  lord  the  king,  the  words 
*'  of  the  bench"  had  been  added,  surely  they  could  not 
have  been  r^ected  aa  surpluaage ;  and  yet  there  appears 
to  be  no  reason  for  not  r^ecting  those  words,  which 
is  not  equally  appUad)le  to  the  natter  now  before  the 
Court. 

Abbott  C.  J.  I  quite  agree  with  the  distinction  that 
has  been  taken  between  what  is  unnecessary  to  be  al- 
leged, and  what  is  altogether  immaterial.  Applying 
that  distinction  to  the  present  cose,  I  am  satisfied  that 
we  ought  not  to  listen  to  this  application.  It  was  ne- 
cessary to  prove  that  at  the  next  county  court  after  the 
replevin  Field  levied  his  plaint ;  but  it  was  perfectly 
unnecessuy  to  prove  who  were  the  suitors  before  whom 
that  court  was  held.  That  alle^tion  was,  therefor^ 
immaterial,  and  might  have  been  lefl  out  of  the  declar- 
ation ;  and  tlioi  it  would  have  run  thus,  "  And  the 
plaintiff  further  sailh,  that  at  the  next  county  court  for 
the  sud  county  of  Middlesex,  R.  Field  a^teared  and 
levied  his  plaint ;"  that  is  the  material  part  c^  the  alle- 
gation,   and  that  was  proved  as  alleged.     There  are 
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whidi  Slated  the  indictment  to  have  been  found  at  the  1 823. 
general  sessions,  omitting  the  word  quarter.  Upon  this 
variance  the  pldntiff  was  nonsuited.  A  motion  waa 
afterwards  made  for  a  new  trial,  and,  after  time  taken^ 
to  ddiberate^  the  rule  was  made  absolute,  and  the 
judgment  of  the  court  was  delivered  by  De  Grey  C.  J. 
After  adverting  to  the  sessions  being  held  eight  times 
aryear  in  Middlesex^  and  that  four  are  called  general 
quarter  sessions,  and  the  other  four  general  sessions,  he 
observes,  that  both  have  an  equal  jurisdiction  to  take 
and  try  indictments;  and  then  proceeds  thus,  **  Now 
it  is  hdd  in  Barm  v.  Constantine  (a),  (and  we  all  concur 
in  the  same  opinion,)  that  where  the  declaraticm  sets 
OQt  a  court  that  has  authority  to  proceed,  it  need  not 
exactly  copy  die  style  set  Out  in  the  record/^  In  this 
case  tlie  declaration  does  set  out  a  court  that  had 
antfiority  to  proceed,  viz.  the  next  county  court;  it 
is  unnecessary  to  state  or  prove  before  what  suitors  it 
was  held.  Besides,  the  allegation  is  under  a  scilicet^ 
wfaidi  has  a  very  healing  operation.  For  these  reasons,. 
1  think  ihat  the  variance  insisted  upon  was  immaterial^ 
and  that  the  allegation  was  in  substance  proved ;  the 
rule  prayed  for  must,  therefore,  be  refused. 

Batley  J.  The  whole  of  the  allegation  in  question 
was  under  a  scilicet^  and,  if  it  was  substantially  proved,, 
that  is  sufficient.  Now  the  material  part  of  the  allegation 
is,  that  at  the  next  coun^  court  the  plaint  was  le- 
vied ;  and  that  was  proved.  Besides  the  case  referred 
U>  by  my  Lord  Chief  Justice^  there  are  two  more 
modem  cases,  in  which  the  Court  have  put  questions 

(a)  On.  jac  33.     Ytlv,  i6.  S.C, 
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18:23.        of  this  nature  upon  a  reasonable  and  beneficial  ground; 
and,  as  far  as  they  caoj  have  prevented  parties  from 

BgoBut  being  turned  round  on  matters  of  forra  which  have  no 
connection  with  the  justice  of  the  case.  In  Purcell  v.  » 
Maaiamara{a),  which  was  on  action'  for  a  malicious 
prosecDiJon,  the  declaration  stated  that  the  plaintiff  had 
been  tried  and  acquitted  on  the  morrow  of  the  Hdif 
Trinity  I  it  appeared  by  the  record,  when  produced, 
that  the  trial  took  place  on  Tuesdty  next  after  the  end 
of  £as^.term,  and  that  variance  was  held  to  be  imma- 
terial, because  it  was  only  necessary  for  the  plaintiff  to 
prove  that  he  was  acquitted  before  his  action  was  com- 
menced. The  same  principle  was  recognised  and  acted 
upon  in  Phillips  v.  Slum  (fr),  where  the  declaration 'al- 
leged that  a  judgment  was  recovered  in  Michadmas 
term,  whereas  the  record  proved  it  to  have  been  reco- 
vered in  Hilary  term.  Upon  these  authorities,  I  think 
that  the  variance  in  this  case  was  immaterial. 

HoLSoYn  J.  I  am  of  opinion  that  this  rule  must  be 
rinsed,  both  upon  principle  and  authority.  The  alle- 
gation in  question  was  under  a  scilicet,  and  was  proved 
in  substance.     The  material  part  of  it  was,  that  Field 
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stated  tbe  jadgment  in  the  former  suit  to  b^  tbat  the^  1823^. 
then  plaintiA  and  their  pledges  to  prosecute  should  he 
in  merqr.  The  record,  whep  produced,  bad  not  tbe^ 
words,  '<  and  their  pledges  to  prosecute;"  but  the  court 
held  that  those  words  might,  be  rejected  as  surplusage 
the  substance  df  the  allegation  Ji)^ng  the  discontinuance 
of  the  former  suit.  I  am,  therefbrei  of  opinion  that 
the  names  df  the  suitors  may  be  rejected  as  surplusage 
in  this  case;  and,  if  so^  the  variance  is  immateriaL 

> 
BssT  J.  concurred. 

Rule  refused,  (a) 

(a)  See  Km%  v.  F^ppti^  1  T.  ii«  295.,  wbefe  nuuij  aiitliorilie»  to  the 
Mine  effect  are  coUected ;  and  Bex  w,  Lerfe,  2  Camp.139. 


Sarqut  and  Another  against  Hobson.. 

•    I  ■  '  ••  •         .... 

A  SSUMPSIT  upon  a  policy  of  insurance  on  goods.  Upoo  a  policy 
The  declaration  alleged  a  loss  by  perils  of  the  seas,  ^n  goods,  the 
Piea,  general  issue.    At  the  trial  before  Abbott  C.  J.,  at  j^Sd^fy if" 
the  sittinsn  after  term,  a  verdict  was  found  for  the  plain-  f^^^^^, "« 

o  »  r  from  punuing 


ti£Ek  sttbiect  to  the  opinion  of  the  Court,  on  the  fdlow-  ^^'  ^J^> 

'         ^  r  »  wa«oWigedto 

ing  case  :  put  into  port  to 

repair ;  and  in 

The  plaintifls,  on  the  i2th  Mty,  181  ?» effected  a  policy  order  to  defray 

the  expenses  of 

of  insurance  on  fVest  India  produce  in  the  ship  Peking  such  repairs, 
at  and  from  Jactnel  to  the  ship's  port  of  discharge  in  ing  no  other 
Europe^  without   the  Mediterranean  and  Baltic,  with  JJ^^JIj^eyrsold 
liberty  to  take  in  produce  at  the  two  contiguous  ports  of  ^^ J|^d  «^ 

plied  the  pro- 
ceeds in  pay- 
ment of  these  expenses ;  Held,  that  the  underwriter  was  not  answerable  for  this  loia. 

B  4  Acquin 
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JeqtoH  and  Jux  Qyes,  and  to  proceed  to  St.  logo,  in 
the  ulimd  of  Cufit^  to  Baab  her  loading  and  wait  at  or 
off  aoyport  in  the  channel  for  orders,  or  otfierwise. 
The  defendant  lubscribed  the  policy  of  assurance  for 
500/.  The  plaiatifis  were  interested  to  the  full  amount 
of  the  poli^  which  was  e^ted  on  their  own  account. 
On  th  80th  Mail,  '^^7,  the  ship  Pdcin  was  in  sitfety  in 
the  island  of  CabOj  and  was  there  Uden  by  the  plaintifi^ 
with  fVest  Indian  produce,  and  theiee  set  sail  to  her 
port  of  discharge  in  I^irope.  la  the  course  of  her  voy- 
age the  Pekm  was  orertaken  by  a  tempest,  and  sprung 
a  leak,  and  made  so  much  water  that  it  became  neces- 
sary for  the  preservation  of  the  ship  and  cargo,  to  make 
for  the  nearest  port,  which  turned  out  to  be  the  Havan- 
nak;  to  which  port  the  master,  after  consultation  witli 
the  crew,  proceeded.  Upon  the  arrival  of  the  Pekm  at 
the  Haoarmah  it  became  necessary,  for  the  purpose  of 
ascertaining  the  cause  of  her  leaking  to  discharge  the 
cargo,  which  was  accordingly  ioae ;  and  surv^s  of  the 
ship  having  been  held,  it  was  found  expedient  to  remove 
the  ct^per  dieathiog,  in  order  to  get  at  the  leak,  which 
was  done ;  and  the  ship  was  repaired,  new.«aulked,  and 
ivliUed  for  sea.     Without  these  repairs  the  ship  could 


r.  PdUxk^  iiir  the  platntifis.  The  plaintiffii  are  en- 
tided  to  recover  from  the  defendant,  the  underwriter 
oo  goodly  the  Tsloe  of  the  goods  sold  for  the  purpose  of 
repairing  the  ship*  The  repairs  were  rendered  neces- 
sary by  a  peril  of  the  sea.  The  assured  were  entitled 
to  abandon  when  the  ship  put  into  a  port  out  of  the 
osmne  of  her  voyage^  for  it  was  then  likely  that  a  total 
loss  woald  ensue.  It  is  sufficient  for  that  purpose  if  the 
property  be  lost  to  them,  although  it  remain  entire.  Now 
herc^  in  consequence  of  a  peril  of  the  sea,  the  vessel,  in 
distress^  pat  into  a  port  out  of  the  course  of  her  voyage : 
the  goods  insured  from  that  moment  became  lost  to  the 
assured.  It  is  true  there  has  been  no  abandonment ;  and 
in  consequence  of  the  repairs  having  taken  place,  the 
loss  upon  the  ship  and  the  other  parts  of  the  cargo  has 
become  an  average  loss ;  but  as  to  the  goods  in  question, 
(which  were  sdd  for  the  purpose  of  repairing  the  ship,) 
they  continue  totally  lost  to  the  assured.  If  the  under- 
writer be  not  liable^  then  there  will  be  a  peril,  against 
wfaidi  there  will  be  no  complete  indemnity.  The  case 
<rf*  PaweB  V.  Gudgeon  {a)  is  certainly  in  point ;  but  that, 
for  the  reasons  aktady  given,  cannot  be  supported. 

CaaifbeU,  contra,  was  stopped  by  the  Court. 

(a)  5M.iS.i3U 

Per 


Saeovt 
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so  told,  and  the  ship  then  proceeded  on  her  voyage,  and  1898. 
arrived  in  safefy  at  her  port  of  £schai^  in  Europe^ 
where  the  remainder  of  her  cargo  was  duly  delivered. 
The  defendant  paid  to  the  plaintiffs  the  sum  claimed  as 
hia  oontribution  in  respect  of  his  subscription  of  the 
pdicy,  as  for  a  general  average  loss  on  the  plaintiffii* 
goods  insored  as  aforesaid. 


»  t 

«  t 
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.  Per  Curiam.  The  case  of  .Tfnwti  v.  Gudgeon  was 
properly  decided^  and  w  expreaaly  in  point.  The  loss 
of  the  goods  in  this  case  did  not  arise  from  any  peril 
of  the  sea.  The  sale  of  the  goods  was  rendered  neces- 
sary, not  by  the  peril  of  the  sea,  but  by  the  inability  of 
the  captain  to  find  money  in  any  other  way  to  repair 
the  sliip.  Hie  mere  interruption  of  the  voyage  will  not 
entitle  the  assured  to  abandon.  There  must  have  been 
a  total  loss  at  some  period  of  the  voyage. 

Judgment  for  defendant. 


UpsTOHfi  and  Another:  agamst  Mabciunt. 


AbOiwtsia  r)ECLARATION  by  the  indorsee  against  the  ac- 

tha  SIM  d>r  of  .       ceptor  of  a  bill  of  exchange,  all^^ed  to  have  been 

^"^1^^  drawn  on  the  3UtZ)ecem^,  1822.     At  the  trial  before 

ifttf^M^imt  -<^^^°^  C-  •'•)  '^  ^e  Middlesex  sittings  after  last  term,  it 

oatha&nof  appeared  that  the  bill  was  in  iact drawn  on  the  21st 

H  pmnted  to  ^•^'^ 

bar  data  on  tlia  Titx^niher^    by   one    Jiiha  Suctt,   tor    311.    9f^    p«iyable 
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if.GcL  was  required.     The  55  0. 3.  c.  184.  scbedul?        \S2S. 

title  Bill  rf  Exchangej   required   a  stamp  of  2i«  finr       

bills  for  sums  exceedmg  SO/,  but  under  SO/.,  not  ex^  <^gatiii» 
cecding  two  months'  date;  but  when  they  exceed  two 
months'  date^  then  a  stamp  of  2^.  6i2.  Here  the  bill  had 
two  mcxiths  and  ten  days  to  ruui  from  the  Slat,  the  day 
on  which  it  was  drawn.  The  Lord  Chief  Justice  over* 
ruled  the  objectioiiy  and  the  plaintiff  had  a  Tcrdictt 
Marryat  now  moved  b^  a  new  trials  and  re-urged  the 
objection ;  but  the  Court  were  clearly  of  opinion  that 
the  word  ^  date"  in  the  stamp  act  was  intended  to 
d^ote  the  period  of  payment  on  the  face  of  the  bill 
itself  and  therefore  refused  the  rule. 

Kule  refused,  (a) 


{a)  Tbe  nme  pbbit  wm  decided  at  MU  FriiM  in  PMeock  ▼.  UwrtUi 

28Uark.5S8, 


ScRACE,  Gent.,  one^  &€•»  against  Whittinoton,  Tuemia^, 

Gent.,  one,  &c. 

A  SSUMPSIT  for  money  due  to  the  plaintiff,  for  Tbeettomejr 
work  and  labour,  care  and  diligence^  journeys  and  of  bankrupt 
attendances,  as  an  attorney  and  solicitor;  and  for  fees  ^SLmeji^m 
duQ  and  of  right  payable  to  him,  with  tlie  usual  common  ^^Snb9f 

longing  to  the 
baakrapt  to  join 
in  the  sale  cf  the  mortgaged  premises.  The  mortgagee  having  consented,  her  attorney 
sequested  the  bankrupt's  attorney  to  prepare,  on  the  part  of  the  mortgagee,  requisidons  to 
the  eommissionera  of  bankrupt  to  ascertain  the  amount  of  principal  and  interest  due  upon 
die  mortgage,  &c.  The  latter  did  so.  The  sale  did  not  afterwards  take  e/Vect.  In  an 
sction  bfftNi^fat  by  the  bankrupt's  attorney  against  the  mortgagee's  attorney  for  the  amodht 
due  for  the  business  done,  it  was  held  that  the  question  was  properly  submitted  to  the  jury, 
whether  the  credit  was  given  to  the  defendant ;  and  the  jury  having  found  that  it  was,  that 
the  attorney  was  liable,  although  at  the  time  when  the  business  was  done  it  was  known  tu 
be  done  lor  the  bcae&t  of  the  mortgagee. 

counts. 
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coonts.  Pies, general  isaue.  AtthetriaIbefiirejfUci/^C.J. 
at  the  Middlesex  sittings  after  last  term,  the  follow- 
ing facts  appeared  in  evidoice :  The  pliuntiff'  resided  at 
Batkf  and  was  solicitor  to  a  commission  of  bankrupt 
issned  against  me  Budget^  of  which  Brine  was  as- 
ugnee.  The  defendant  rended  at  Chipping  Sodbury,  and 
vas  solidtor  to  Miss  SmaUcombe,  who  was  a  mortgagee  of 
certain  premises  belonging  to  the  bankrupt.  Tlie  plain- 
^  ^plied  to  the  defendant  to  advise  his  client  to  join 
in  (he  sale  of  the  mortgaged  premises.  The  defendant 
afterwards  informed  the  pluntSff  that  Miss  SmaUcombc 
bad  omsented  to  join  in  requiring  the  sale  of  the  estate. 
These  conversations  took  place  at  BatA.  The  defend- 
ant bdng  absent  from  home,  requested  the  plfUDtiflT  to 
prepare  the  necessary  p^>erB  on  the  part  of  Miss  Smalt- 
combe,  and  to  expedite  the  sde.  llie  latter  did  so;  and 
prepared  reqnisitiong  from  Miss  &nallcombe  to  the  com- 
missioners of  bankrupt,  to  ascertain  the  amount  of  prin- 
cipal and  interest  due,  and  to  order  a  sale  of  the  bank- 
mpt's  e&cts,  and  also  an  affidavit  of  debt.  Miss  Small- 
eombe  signed  the  requisition,  but  never  had  any  com- 
munication with  the  plaintiff.  The  sale  did  not  take 
effect,  and  the  plaintiff  claimed  of  the  defendant  the 
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when  the  name  of  the^  princiiMd  is  digdoted  at  the  time  1*825. 
of  the  ooDtract,  became  it  was  the  asual  coune  of  bun- 
neM  between  attornqrs,  when  employed  by  one  anoiherf 
to  look  fixr  payment  to  the  attorney  and  not  to  his  client. 
This  was  uniTeiBally  the  practice  between  country  at- 
torneys and  their  agents  in  town;  and  he  therefore  told 
the  joiy,  that  if  they  thought  upon  the  evidence  that 
the  plaintiff  had  giren  credit  to  the  defendant  for  the 
business  cbne^  they  should  find  a  rerdict  for  the  plaintiiE 
The  jniy  having  found  for  the  plaintiff 


Campbdl  now  moved  for  a  new  trial,  and  contended 
that  this  case  did  not  form  any  exception  to  the  general 
rule.  In  Hartop  v.  Juckes  (a)  and  Hart  v.  White  (b)  it 
was  held,  that  an  attorney  who  sued  out  a  commission 
of  bankrupt  was  not  to  be  rq^arded  as  a  principal,  so 
as  to  make  him  liable  to  the  messenger  under  the  com* 
mission.  Burrdl  v.  Jones  (c)  and  Iveson  v.  Conhgton  {d) 
only  establish,  that  an  attorney  may,  by  an  express  un- 
dertaking, make  himself  personally  liable  for  the  debt  of 
Us  client.  Here  there  was  no  express  undertaking. 
The  defendant,  therefore,  in  this  case,  is  not  liable,  al- 
tbou^  the  plaintiff  gave  him  credit  for  the  business 
dooe^  for  he  bad  no  right  to  charge  him  with  it 

Per  Curiam.  The  question  was  properly  left  to  the 
jury.  It  is  a  common  practice  for  one  attorney  to  do 
business  for  another,  'l^he  attorney  for  whom  the  busi- 
ness is  done  generally  makes  the  other  some  allowance 
out  of  the  profits.    The  attorney  who  does  the  busi- 


(a)  iU.i&  438.  (6)  ffoU,  N.  P.  C.  76. 

(c)  5  n.  i  A.  47.  (c/)  1  2?.  ^  C.  ICO. 

ness 
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Deis  univers^ly  gires  crtilit  to  tbe  attorney  who  employs 
him,  and  not  to  the  client  for  whose  benefit  it  is  done. 
An  attorney  doing  biuiness  for  another  attorney  -  may 
therefore  give  credit  to  that  person  to  whom  it  is  given 
in  the  usual  course  of'soch  business,  viz.  to  the  attorney 
and  not  to  the  client. '  Here  the  jury  have  found  that 
the  credit  «bs  given  to  the  ddaidant;  and  the  law, 
tlierefore,  will,  from  the  usage  of  the  business,  rwse  an 
ilnplied  contract  on  the  part  of  the  latter  to  pay.  If 
tui  attorney  in  such  a  case  intends  not  to  be  per- 
sonally responsible,  it  becomes  hb  duty  to  give  express 
notice  that  the  business  is  to  be  done  upon  the  credit 
€f  the  client. 

Rule  refused. 


John  Moroan,  Ass^nee  of  the  Estate  and 
Effects  of  John  Jones,  a  Bankrupt,  against 
William  Fbyor. 

^«i  action )»  J^ECLA  RATION  on  a  policy  of  insurance  efiected 
b)-  Jones  before   Iiis    bankruptcy.     Plea,  general 
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the  oommiraoiien  to  the  several  docaments.    It  was        1828. 


Lord  Oiief  Justice  overruled  the  otgection,  and  the 
pbundff  obtained  a  verdict ;  but  the  defendant  had  leave 
to  move  to  enler  a  nonsuit*  In  Michaelmas  term  a 
mle  nisi  fiir  entering  a  nonsuit  was  granted,  against 
which 

The  Sollidior'Qenertd  bxxA  Parke  now  shewed  cause; 
The  bankrupt  was  a  competent  witness  to  prove  that 
for  which  he  was  called.    He  did  not  give  evidence  as 
to  any  fact  necessary  to  support  the  commission,  but 
merely  identified  the  procee^gs  as  those  taken  under 
a  conunission  issued  against  him,  and  proved  the  hand- 
writing of  the  commissioners,  which  was  in  fiict  unne- 
cessary.    It  may  be  ccdiected,  bcfoi  Chapman  v.  Qardr 
9Mr  (a)  and  Flower  v.  Herbert  (6),  that  a  bankrupt  has 
been  held  incompetent  to  prove  any  fiict  in  support  of 
the  commission,  on  the  ground  that  the  Lord  Chancel- 
lor would,  on  application  to  him,  supersede  it,  if  the 
assignees  in  an  action  at  law  were  unable  to  establish 
the  bankruptcy ;  but  it  cannot  be  supposed  that  a  com- 
mission would  be  superseded  mcjrely  for  a  defect  of  proof 
ss  to  the  identity  of  the  party  named  in  the  proceedings 
under  the  commission.     It  is  even  doubtful  whether  the 
proceedings  were  not  made  evidence  by  the  mere  pro- 
duction of  them  by  the  solicitor  to  the  commission ;  for 
in  Bex  v.  Netherthong  (c),   a  rated  inhabitant  of  a  re- 
spondent parish  produced  a  certificate  given  by  the 

(«)  iH.BL  879.  (ft)  i».  n.  (c)  ^M.^S.  537. 

appellant 


objected  for  ^  defendant,  that  the  bankrupt  wta  in- 
competent, as  he  came  to  support  his  commission.  The       ^ai^ 
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1823.        appdUnt  parish,  and  it  was   received  without  fiH-ther 
^^^      evidence,  as  coming  from  the  premier  custody. 

Scarlett  and  R  PoUoct,  coatii.  It  is  too  late  now  to 
enquire  into  the  prindple  upon  which  a  banknipt  hai 
been  considered  incompetent  to  support  bis  commission. 
WliateTer  that  principle  may  be,  it  is  an  invariable  rule 
in  practice,  that  a  bankrupt  cannot  prove  any  &ct  ne- 
cessaiy  for  that  purpose.  IF  the  bankrupt  in  this 
cAse  be  held  competent  to  prove  the  ideoti^  of  the 
documents  produced,  he  is  ia  fact  admitted  as  a  wit- 
ness to  prove  the  whole  bankruptcy ;  for  through  his 
testimony  the  proceedings  were  made  evidence.  Sup- 
pose a  trader,  during  bis  absence  from  home,  wrote 
a  letter  e^qiluning  the  cause  of  it,  why  miglit  he  not, 
if  admissible  her^  be  admitted  after  bankrupt^  to 
■  prove  his  hond-writing  to  that  letter  ?  Or  if  a  pe- 
titioning creditor's  debt  depended  on  the  bankrupt's 
ugnoture  to  an  account,  or  a  bill  of  exchange,  why 
might  be  not  be  called  to  prove  it?  But  it  is  quite 
dear,  that  in  those  cases  his  evidence  could  not  be  re- 
ceived. The  49G.S.  c.  IS),  s.  10.  only  meant  that 
the  bets  set  forth  in  the  proceedings  should  be  con- 
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cause;  and,  consequently,  there  is  nothing  to  diew  that 
they  came  from  the  proper  custody. 

Abbott  C.  J.  I  am  of  opinion  that  this  rule  must 
be  dischafged*  The  motion  was  made  on  the  ground 
that  the  bankrupt  was  improperly  admitted  at  the  trial 
as  a  witness  to  prove  the  identity  of  the  proceedings 
under  the  commission  again£t  him.  The  bankrupt  had 
obtained  h»  certificate,  and  released  the  surplus  of  his 
estate ;  be  therefore  had  not  any  immediate  interest  in 
the  event  of  the  suit,  and  for  general  purposes  was  a 
competent  witness.  But  a  rule  has  been  long  esta* 
blished,  that  a  bankrupt  cannot  give  evidence  to  prove 
any  {act  necessary  to  give  validity  to  the  commission. 
The  49  G.  5.  e.  121.  s.  10.  has  dispensed  with  certain 
proofi  which  the  common  law  required,  and  has  pro^ 
vided  that  the  proceedings  of  the  commissioners  shall 
be  received  as  evidence  of  the  petitioning  creditor's 
debt,  of  the  tradings  and  bankruptcy,  unless  notice  be 
given  of  an  intention  to  dispute  those  matters.  The 
bankrupt  was  not  in  this  case  called  to  prove  any  of 
those  facts,  but  merely  the  signature  of  the  commission- 
ers.  The  validity  of  the  commission  does  not  depend 
upon  that  signature,  but  upon  the  facts  contained  in  the 
depositions  to  which  the  signature  is  subscribed.  To  . 
prove  that  signature  he  certainly  was  competent,  for  the 
signature  was  not  necessary  to  support  the  validity  of 
the  commission. 
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Baylet  J.  I  am  of  opinion  that  the  bankrupt  was 
a  competoit  vritness  to  prove  that  for  which  he  was 
called,  although  incompetent  to  prove  any  fact  necessary 
to  support  the  commission.     It  has  been  said  that  it  is 

Vol.  II.  C  too 
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too  late  now  to  eoqaire  into  the  prindi^  upoa  which  a 
baDkrupt  baa  been  held  incompetent  for  that  purpme.  I 
think  it  is  also  too  late  to  extend  the  rule  beyond  the 
ktter  of  former  dedaions.  It  ^pean  to  me  that  the 
rule  was  founded  upon  the  principle  of  interest  in  the 
bankrupt.  Brforethe  49G.S.  c.l2l.  was  passed,  the 
sangnees  of  a  bankrupt  were  bound  to  produce  wit- 
nesses to  prove  the  trading,  the  petitioning  creditor's 
debt,  and  the  act  of  bankraptc^ ;  and  if  the;  were  un- 
able to  do  that,  it  formed  a  ground  npon  which  the 
Lord  Chancdlor  might  possibly  supersede  the  commia- 
um.  That  would  render  the  certificate  inoperative; 
and  therefore  the  bankrupt  was  considered  interested  in 
the  support  of  the  cc»nnussion.  But  merely  fuling  to 
prove  the  hand-writing  of  the  conunissioners,  it  not  a 
groond  upon  which  the  .Lord  Cbancdlor  would  think 
oS  superseding  a  commissioa.  The  prindple  upon  which 
the  former  decisions  proceeded  does  not  thai  apply  to 
this  case,  and  the  bankrupt  was  properly  recdved  as  a 


HoLROVD  J.     I  think  that  if  we  held  the  bankrupt 
to  be  incompetent  as  a  witness  in  this  case,  we  should 


Petok. 
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of  a  whneflt;  and  aoooidingly  it  has  been  held,  that  !n  1823. 
an  action  by  assignees,  although  the  bankrupt  may  be  a  .. 
witness  for  other  purposes,  yet  he  cannot  prove  the  act  ^^ 
of  baiiknq>tqr,  trading,  or  petitioning  creditor's  dd>t, 
because  diose  circomstances  are  necessary,  not  only  to 
the  acdoD,  but  to  the  commission  itself.  The  case  in 
2  H»BL  shews  that  the  bankrupt  was  considered  inter- 
ested in  proffing  each  of  those  fieu^ts,  lest  proceedings 
should  be  had  to  supersede  the  commission;  and  for 
that  reason  he  was  considered  as  incompetent.  Here 
the  bankrupt  was  not  called  to  prove  those  facts  them- 
sdves^  but  somediing  which  would  have  the  efiect  of 
letting  in  other  evidence  of  those  facts;  and  the  fiulnre 
to  profe  that  other  matter,  would  not  be  likdy  to  affisct 
tile  oommisaon.  For  these  reasons,  I  think,  that  in  re- 
jectii^  the  bankrupt  in  this  case^  we  should  be  going 
beyond  the  old  principle ;  and,  consequently,  that  the 
rule  for  a  nonsuit  must  be  discharged. 

Itear  J.  The  principle  upon  which  bankrupts  have 
been  considered  incompetent  to  give  evidence  in  support 
of  die  commission,  may  be  collected  from  Flower  v. 
Herbert.  I  cannot,  indeed,  agree  with  that  principle, 
because  I  think  that  the  Lord  Chancellor  would  not  su- 
persede a  commission  in  consequence  of  any  thing  that 
passed  in  this  court,  but  would  himself  enquire  into  the 
matter.  I  should,  nevertheless,  feel  bound  by  that  au- 
thority, if  this  case  were  precisely  similar.  But  it  is 
not  so ;  and  for  the  reasons  already  given,  I  think  we 
should  go  fiur  beyond  the  old  rule,  were  we  to  hold  that 
the  bankrupt  was  not  competent  to  identify  the  proceed- 
ings, by  proving  the  hand-writing  of  the  commissioners. 

C  2  Being 
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Being  of  Clinton  that  the  mte  ought  not  to  be  extended, 
I  agree  in  thinking  that  the  plaintiff  is  entitled  to  retain 
ofaiiut      the  verdict. 

Fbtbs. 

Rule  discharged. 


rxbwMbv,      Lathau  and  Others  against  Rutlet  and  Others. 


A  SSUMPSIT  againBt  the  defendants, 

hin  and  rewud  riers  between  London  and  Dover.     The  declaration 

dAfmdvktiun- 

dMMkueuTr  stated  that  the  plaintiffi,  at  the  request  of  the  defend- 

^^•m  and      uits,  delivered  to  ifaem  a  parcel  of  country  bank  notes 

M&wt  ^ter.  of  great  value,  to  wit,  &c.,  to  be  carried  from  London  to 

^^^u,    Dover^  and  there  delivered ;  that  the  defendants  in  con- 

V^!^\^^     sideration  thereof  and  for  certain  reward  in  that  behalf, 

undertook  to  deliver  them  safely,  but  that  through  thrar 

negligence  the  parcel  was  lost.      Plea,  general   issue. 

At  the  trial  before  Abbott  C.  J.  at  the  London  sittings 

after  TViniti/  term,  I62S,  it  appeared  that  the  plaintifl^ 

were  bankers  at  Dooer,  and  were  in  the  habit  of  sending 

Bank  of  England  notes  to  their  correspondents  in  Lon- 

I  to  take  up  their  own  notes  and  bills,  and  of  n 
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parcels  from  London  to  Dofoer  must  be  taken  ta  be  the        18S5. 
same  as  that  for  the  carriage  from  Dover  to  Loadmt^        """^ 

Lathaw 

and  that  the  contract  proved  was  not  the  same  as  thai       j^^onur 

stated  in  the  declaration.     The  Lord  Chief  Justice  left  it 

to  the  jury  to  say  whether  the  contract  was  in  both  cases 

the  same;  and,  if  so^  whether  this  was  a  loss  by  rob- 

bery.    The  jury  found  that  the  contract  for  the  carriage 

of  this  parcel  was  subject  to  the  exception  of  fire  and 

robbery;  but  that  the  loss  was  not ^ by  robbery,  within 

the  meaning  of  that  exception ;  and  a  verdict  was  taken 

for  the  plaintifi.     In  Michaelmas  term  Scarlett  obtained 

a  rule  to  enter  a  nonsuit,  on  the  ground  of  a  variance  . 

between  the  contract  found  by  the  jury  and  that  stated 

in  the  declaration,  against  which 

The  SoUcUor^Generalj  Denman,  and  Kayej  now  shewed 
canse.  The  jury  having  found  that  the  loss  was  not 
by  robbery  within  the  meaning  of  the  contract,  the 
plaintiffii  are  entided  to  retain  the  verdict.  The  action 
is  founded  on  the  common  law  liability  of  carriers ;  and 
the  proviso  introduced  in  their  favour  does  not  alter 
the  nature  of  the  contract  to  be  declared  upon :  but  if 
the  Joss  had  happened  by  either  of  those  causes,  that 
was  matter  of  defence  to  be  established  by  evidence. 
[Holrayd  J.  It  does  not  ^pear  that  the  defendants  re- 
ceived the  goods  upon  their  common  law  liability.] 
The  defiendants  must  rely  upon  the  technical  meaning 
of  the  word  <*  exception,"  as  opposed  to  proviso;  for  in 
Clarke  v.  Gray  {a)  it  was  held  that  a  provision  that  the 
carrier  should  not  be  responsible  for  more  than  5/«  did 
not  form  any  part  of  the  contract  itself  and  need  not 

(a)  6  Etui,  564. 

C  3  be 
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be  noticed  id  the  declaration ;  and  in  CotleriU  v.  Cuff  {a), 
and  MUes  v.  Steward  (£),  it  was  held  sufficient  to  state 
the  consideration,  and  so  roach  of  the  ddendant's  pro- 
mise AS  could  be  proved  to  have  been  brokai. 

Abbott  C.  J.  The  distinction  attempted  to  be  cata^ 
blished  between  an  exception  and  a  proviso  is  very 
subtle,  and  was  not  relied  upon  at  the  trial.  The  ques- 
tion there  made  was,  whether  the  defendants  carried 
parcels  for  the  plaindffi  from  London  to  Daoer^  and 
from  Ikroer  to  London,  upon  the  same  terms ;  and  the 
jury  found  that  they  did.  However  reluctant  we  may 
b^  still  we  cannot  help  yielding  to  the  t^ectiiHi  taken. 
The  result  of  all  the  cases  upon  the  sul^ect  is,  that  if 
the  carrier  only  limits  his  responsibility,  that  need  not 
be  noticed  in  pleading ;  but  if  a  stipulation  be  made, 
that  under  certain  circumstances  be  shall  cot  be  liaUe 
at  all,  that  must  be  stated.  Kow  here  it  ^peared  that 
in  either  of  two  events  the  carrier  was  not  to  be  ro^ 
sponsible  at  all;  and  tha^exception  was  not  stated  in  the 
declaradon.  The  pluntiffe  would  have  been  nonsuited 
but  for  the  necesdty  of  leaving  it  to  the  jury  to  say 
v(\m.  was  the  contract.     The  defendants  are,  therefor^ 


»  THjt  Fourth  Ykab  of  GEORGE  IV.  33 

18234 

John  Atkins  and  William  Atkins,  Executors 
of  John  Atkins,  against  Henrt  Tredooli>, 
RoBKRT  Tb£i>60ld,  James  Rolfe,  and  John 
Knight,  Executors  of  John  Tredoold,  de- 


jT^ECLARATION  in  assumpsit  upon  three  promise  J  and  Amikdt 

sofy  notes  made  by  John  Htdgotd^  deceased,  and  ^^  promb- 
pajable  on  demand  to  John  Atkins^  deceased.   The  fix^t^SIi^wAtmk ' 
bore  date  the  17th  Janaary^  1806,  and  was  for  800&'  ^^^Tipiid 
The  aeoond  was  for  200Lf  and  bore  the  same  date.  The  ^***^  ""P? 

^  the  note.     In 


duid  was  finr  SOOIL,  and  bore  date  the  17th  Jaimary/an  actum 

^    brought  upon 

1809.    lliere  were  counts  for  interest  for  money  paid,  the  note  again^ 

the  CXCCUtOfll- 

knt  and  advanced,  had  and  received,  and  upon  an  ac-'<ir^.,it  wm 

-    .  1  V        «■     t  belli  that  the 

cooDt  steted  between  the  two  testators.    In  all  these  ^jtaentot 
coonts  the  pronuses  were  alleged  to  have  been  made  by  %^^  5^^  Ihm 
Join  TredgM,  deceased,  to  John  Alkins.     Another  ^^S^^fiSL 
coont  steted  that  John  Tredgotd^  before  his  decease,  was  <^?^  ??  "  ^ 

make  a*  i  eze* 

indebted  to  John  Atkins^  in  his  lifetime,  for  principal  •  cuton  liable. 
and  interest  upon  the  several  promissory  notes  men* 
doDed  in  the  former  counts,  and  for  money  lent  and 
advanced,  money  had  and  received,  money  paid,  laid 
oat,  and  expended,  and  for  money  due  and  owing  from 
Tredgcid  to  John  Atkins  upon  an  account  stated  between 
them ;  and  that  John  Tredgoldy  since  deceased,  in  his 
lifetime^  being  so  indebted,  and  the  said  several  sums  of 
money  remaining  wholly  due  and  unpaid,  the  said  de- 
Gendants,  as  executors  as  aforesaid,  after  the  death  of 
Tredgoldj  and  before  the  death  of  Atkins^  promised 
AtBm  to  pay  him  the  said  sums  of  money,  upon  request 
There  was  another  count  upon  an  account  stated  be- 
tween (he  defendants  as  executors,  and  Atkins^  and  a 

C  4  promise 
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promise  by  the  defcndsnts  as  ezecators  to  pay  the  sums 
then  found  to  be  due.  The  defraidants  p'  ^ed,  as  to  the 
first  set  of  counts,  that  Join  Tredgdd  <  id  not  promiie; 
upon  which  issue  was  joined.  Seconi^'; ,  to  those  counts 
that  the  cause  of  action  did  not  accrue  within  six  years ; 
upon  which  issue  was  tendered  and  joined.  And  as  to 
the  promises  in  the  latter  set  of  counts,  that  the  execu- 
tors did  not  promise ;  upon  which  issue  was  joineil.  And 
further,  as  to  the  promises  in  those  counts,  that  the  de- 
fendants did  not,  within  six  years,  promise;  upon  which 
issue  was  also  tendered  and  joined.  The  defendant 
fought  also  pleaded  ne  untjues  executw,  upon  whi^ 
issue  was  tendered  and  joined;  and  also  that  no  goods 
or  chattels  of  the  testator  ever  came  to  his  hands  to  be 
administered;  as  to  which  the  plaintiSs,  in  their  repli- 
cation, prayed  judgment  of  assets  qnando  acciderint  At 
the  trial,  before  AlAott  C.  J.,  at  the  London  sittings  after 
TViniit/  term,  1 82'2,  the  three  promissory  notes  stated  in 
the  declaration  were  produced  in  evidence ;  by  them, 
John  TVedgold  and  Eobert  Tredgold  jointly  or  severally 
promised  to  pay  on  demand  the  several  sums  therein 
meuUoned.  It  i4)peared  that  Atkins  had  lent  to  Robert 
Tredgold  the  money  for  which  the  promissory  notes 
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and  by  his  will  appointed  the  pldndfiii  his  execators.        1823. 
Upon  these  &ct8  the  Lord  Chief  Jnadoe  told  the  jury,       2mitfl 
that  John  TredgM  having  died  deven  years(a)  before       Hf^ntt 
the  oommenoemeot  of  the  acticm,  no  express  promise 
ooald  have  been  made  by  him  within  six  years;  and  there- 
fore that  the  verdict  upon  the  6rst  set  of  oounts  must  be 
for  the  defendants.-  And  as  to  the  (piestion  arising  upon 
the  pkas  to  the  second  set  of  connts,  viz.  whether  there 
was  any  pnmiise  by  die  execntors^within  the  six  years, 
he  told  the  jury,  that  if  they  thought  that  the  payments 
made   by  Bobert  Dredgold  were  made  by  him  in  his 
character  of  executor,  they  should  find  for  the  plaintiff 
upon  those  counts.     I^  however,  they  thought  the  pay- 
ments were  made  by  him  on  his  own  account,  as  the  joint 
maker  of  die  notes,  then  they  were  to  find  for  the  de- 
fendants.   The  jury  having  found  a  verdict  for  the  de- 
fendants, a  rule  nisi  was  obtained  in  last  Michaelmas 
term  for  a  new  trial,  on  the  ground  that  the  payment 
of  interest  within  six  years  by  Robert  TredgclUL,  who  was 
one  of  tbo  jmnt  makers  of  the  note,  even  on  his  own  ac- 
count, wai  an  admission  of  an  existing  debt  due  upon, 
the  note  itself;    and,  upon  the  authority  of  Whitcomb  v. 
WUintg  {b)j  took  the  case  out  of  the  statute^  even  against 
the  representatives  of  the  other  joint  promiser. 

The  SoUcitoT'Generalj  (with  whom  were  Scarlett  and 
E.  Lmcesj)  now  shewed  cause.  The  jury  have  found, 
upon  the  evidence,  that  there  was  no  promise  by  the 
defendants,  as  executors.  The  question  therefore  is, 
whether  the  payment  of  interest  within  six  years,  by  one 
of  two  persons  jointly  and  severally  liable  on  a  promis* 
sory  note,  after  the  death  of  the  other,  is  such  an  ad- 
mission of  the  existence  of  the  debt  as  will  bind  the 

{a)  TIm;  actioB  was  comnivficed  in  January  18S2.         {h)  D9ug>  65U 

executors 
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aEecntora  of  the  deceased  penonu  ConaideriBg'  this  as 
a  wrenl  note^  it  is  quite  clear  that  a  paymeot  of  intaiv 
ett  by  Bobert  Tredgold  oooid  not  afiect  Jt^  or  his 
oxe(»ton.  Considering  it  as  a  joint  nole^  Bobert,  after 
the  death  of  tMn,  would  be  liaUe  as  sunrivor;  and,  con- 
sequently, payment  made  by  him  on  account  aS  the  note 
would  be  a  paymeutin  his  oro  ri^t,  and  notin  rig^t 
flf  the  personal  nei^raesitatiTes  of  the  parties  jointly 
lisUe  with  him.  Such  a  payment  would,  theref(»«^ 
operate  as  an  admiieion  of  an  existing  debt  due  from 
him  only.  In  WhHcomb  v.  Witting  (a)  the  four  joint 
promisers  were  all  alive  at  the  time  when  the  paymoit 
of  interest  was  made  by  me ;  at  that  time  th^  were  all 
jointly  liable  dd  the  note.  Here,  at  the  time  when  the 
payment  of  interest  tot^  fiaee,  the  joint  liability  bad 
ceased  by  the  death  of  iblo,  and  Bebert  became  the 
only  person  liaUe.     He  was  then  stopped  by  the  Court. 

Gurffagr  and  Sdw^  ocjatrL  It  has  never  been  de- 
cided that  the  efiect  of  the  statute  of  limitaticms  is  to 
cancel  or  extinguish  the  original  demand.  In  Leaper 
V.  Tattoa  (6)  Lord  EBetiborougk  says,  "  Tlie  promise  is 
an  acknowledgment  by  the  defendant  that  he  had  not 
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pqr.  It  k  true^  that  in  the  late  case  of  PiUam  ▼•  Fos* 
ler  (a),  tliU  Court  seems,  to  haye  been  of  ofnnioD,  that 
the  ^Ssct  of  the  new  promise  is  to  give  a  new  cause  of 
action.  T\»  uniform  course  of  pleading,  however,  is  at 
varianiQe  with  that,  doctrine;  for  the  original  cause  of- 
adiooy  and  not  the  new  promise  is  always  deohured  on* 
Thgr  dted  Grem  y.Cooke{VU  Ha^  v.  Hastings {c^ 
saiAHkimmY.Waliar.{d)  It  is  true,  that  in  Bland  v« 
HiiMebrig{e)  it  was  decided^  that  the  acknowledgment  of 
one  4Hit  of  several  who  were  jointly  indebted,  did  not  pr^ 
Ycnt  the  operation  of  the  statute  of  limitations  in  &vour 
oftheotbers;  but  that  case  was  overruled  by  the  case  of 
Wlaioomb  w»  Wkitif^*  {/)  As  to  the  jdea  of  ne  unques 
executor,  the  hfeX6iKmigM%  being  named  in  the  will  as 
executor,  is  sufficient  evidence  of  his  having  been  once 
executory  so  as  to  oititle  the  plaintiff  to  a  verdict  on 
that  issue;  and  he  dted J¥^bi/»oii^  JSbreaito^ 


1823» 

Atkiwi 

TEXDOOUk 


Abbott  C  J*  I  think  the  rule  for  a  new  trial  must 
be  discharged*  The  plaintifft  have  in  one  set  of  counts 
dedaxed  upon  three  promi8iEK>ry  notes  payable  on  de- 
mand, made  hy  John  TredgMj  in  his  lifetime^  and  the 
promise  to  pay  is  allc^ged  to  have  been  made  by  him. 
To  those  counts  the  defendants  have  pleaded,  that  John 
Tredgold  did  not  promise  within  six  years.  It  ap- 
peared in  evidence  that  Jakn  Tredgold  had  died  eleven 
years  before  the  action  was  brought.;  and  therefore  no 
such  promise  could  be  made.  Then  there  was  another 
count,  stating  ihsXjohn  TredgcldYiSA  indebted  upon  the 

(a)  lB.iC,  248.  (b)  2 X<^  jRoym.  1 101.  &C.  6  Uod»  309. 

(c)  6  Mod.  309.  {d)  WUles,  27. 

(<)  2  Vent.  151.  (/)  DtmgB  651. 

U)  But  ice  alsio    WeniwaHh,  p.  42.,  and  the  year-book^  27  Hetu  8, 
pL  26,,  and  9  Edw»  4.  pK  33.,  and  J9ac.^6r.  tit,  JSifcutorSf  (£.9.) 


note. 


agaiiul 
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iKMea,  and  died  leaving  the  mmiea  unpaid;  and  tbot 
the  defendants  aa  executors,  in  conuderstion  thereof 
promised  to  pay ;  and  ibae  was  also  a  count  upon  an 
account  stated,  and  a  promise  by  the  executors.  The 
question  for  the  Court  ther^re  it,  whether  any  promise 
to  pay  has  been  made  by  the  defendants  as  executors. 
J  cannot  agree  with  the  argument,  that  the  mere  exist- 
ence of  a  debt  owing  by  the  testator  is  evidence  of  a 
promise  to  pay  by  the  executors  as  executors.  There 
is  certainly  no  authority  for  that  pontion ;  and  if  that 
be  so,  then  we  must  seek  for  evidence  (tf  that  promise, 
alieode.  Mow  the  evidence  given  was,  that  Babcrt 
TVedgotd  paid  interest  in  1816.  The  jury  have  found 
that  he  paid  it  in  his  own  right,  and  not  in  the  character 
of  ^ecutor.  There  was  not,  therefor^  any  thing  done 
by  the  executors,  in  that  character ;  and  that  bang  so, 
I  should  feel  a  difficulty  in  saying  that  a  case  was  made 
out  on  those  counts,  independently  of  the  statute.  But 
there  is  also  a  plea,  that  the  defendants  did  not  promise 
within  «x  years,  I  think  there  is  no  evidence  of  a  promise 
by  all,  and  certunly  not  such  as  to  take  the  case  out  of 
the  statute  of  limitations.  The  evidence  was,  a  payment 
of  interest  by  Bobert  Tre^oid  in  his  own  right.  Whit- 


Aruiit 
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pfied  promise  by  them  alL  Such  a  decition  would  in*  1823. 
trodooe  great. difficulty  in  aditiinistering  the  affidn  of 
testatXMra.  Suppose  an  executor  to  have  waited  six  years, 
and  then  no  daim  having  been  made»  to  dispose  of  the 
asMls  in  payment  of  legacies.  He  might,  if  the  plain- 
tiffs were  to  prevail,  be  subsequently  rendered  liable  to 
the  payment  of  demands  to  any  amount,  by  the  ac- 
knowkdgmait  of  a  person  originally  joint  debtor  with 
the  testator.  '  Hie  inconvenience  and  hardship  arising 
from  such  a  liability  satisfies  me  that  the  principle  of 
WhUcomb  v.  Whiting  ought  not  to  be  extended  to  this 
case;  For  these  reasons  I  think  this  rule  must  be  dis- 
charged. 

Baylmy  J.    My  opinion  in  this  case  is  founded,  not 
upon  the  case  otPittamv.  Foster,  but  upon  independent 
grounds.     The  plaintifis  cannot  take  the  case  out  of  the 
statute^  as  to  the  first  set  of  counts,  because  the  testator 
had  been  dead  ten  years  before  the  action  was  brought. 
But  they  seek  to  do  that  as  to  the  other  counts,  by 
shewing  an  acknowledgment  made  by  one  of  several  who 
were  liable ;  but  that  is  not  the  legal  effect  of  the  pay- 
ment made  by  Robert  TredgokL     It  is  said,  that  a  joint 
promiser  having  made  a  payment  within  six  years,  the 
executors  of  the  other  are  liable ;  and  the  case  of  Whit- 
comb  V.  Whiting  is  relied  upon.    That  is  certainly  a  very 
strong  case,  and  it  may  be  questionable  whether  it  does 
not  go  beyond  proper  legal  limits.     But  that  case  is 
distinguishable  from   the  present  in   two   particulars. 
Here,  the  statute  appears  to  have  attached  before  the 
payment  was  made  by  Robert  Tredgold;  and  therefore 
John  Tredgold,  being  at  that  time  protected,  could  not 
be  subjected  to  any  new  obligation  by  the  act  oi  Robert. 
And,  secondly,  the  parties  sought  to  be  charged  in  this 

action 
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18SS.  actim  by  means  of  an  implied  promise  are  not  those 
^~™'  originally  liable,  as  was  the  case  in  Whitcomb  ¥.  Whiting. 
agmM  I  entirely  agree  with  my  Lord  Chief  Justice,  that  we 
OD^t '  not  to  extend  the  doctrine  of  that  case  to  exe- 

HoLKOXO  J.  I,  dso,  am  of  (fusion,  that  the  at- 
cnmstances  of  this  case  do  not  take  it  out  of  the  statute 
of  ]imitati<HiE.  Whiieomii  v.  Wh^mg  u  the  only  case 
that  can  be  relied  on  by  the  plaindffi.  lliat  case  has 
gone  far  enough ;  but  it  does  not  gorom  the  present 
llierc^  Uie  defendant  WhUiag  was  liable,  upon  a  joint 
promise,  at  the  time  when  the  payment  was  made.  Tlie 
Court  decided^  that  when  one  of  two  joint  promisers 
pays  a  part,  that  was  to  be  considered  in  law  as  a  pay- 
moit  by  both.  But  hem,  at  the  time  when  the  pay^ 
ment  was  made  by  Babert  Titdgold  the  joint  contract 
had  ceased  to  exist ;  for  it  was  determined  by  the  death 
(iSJohi  Tndgold,  The  note  thai  became  the  sereral 
Dote  ti  the  parties  to  it.  To  hold  such  a  pa^nent  to 
raise  an  implied  promise  sufficient  to  bind  the  defend- 
ants, would  be  to  deddc^  that,  idiere  the  promises  are 
several,  a  promise  by  one  party  would  bind  the  rest. 
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offiee.  I  much  doubt  that;  but  it  is  anaeoenary  to  J8£S. 
decide  upon  that  gtouiid(aX  inasmiich  as  this  case  is 
diadogaishabk  firom  ffUtcomb  v.  Whitings  even  if  that 
be  lav.  Hcatc^  at  the  time  whoi  the  payment  was  made 
by  'Ekbai  Tredgoid^  he  was  not  connected  in  a  joint 
contiact  either  with  John  Tredgold  or  his  ezeeutOTB. 
Hk  sqpaiate  character  only 


Tbbooouk 


Bsar  J.  The  ooonts  on  promises  by  the  testator  are 
impo&eAcihj  PiUam.v.Foder.  Then,  as  to  the  others, 
it  is  sufficient  to  say,  that  the  implied  promise  not  hay- 
ii^  been  made  by  Bobert  TredgM  in  the  character  of 
eucotor,  it  does  not  prove  the  issnep  The  present  case 
it  therefiove  distingnishahle  bom-Whitcomb  v.  WkUings 
beyaad  which  I  think  the  Court  ought  not  to  go.  The 
nk  mnsl^  therefiHe^  be  dischaiged. 

Rule  discharged. 


(a)  Sw  Thmmm  iw  TkteO,  3  J?,  j-^.  38.,  and  Bonifinii  t.  Grtet^ieU, 
1  Xm.  001  0«.  Ab.  sa 


£x  parte  Hawkins.  uretbutday, 

JttM4th. 

nPHE  prisoner  was  lirought  up  on  a  writ  of  habeas  Where  a  cod- 
corpus.    Tlie  return  set  out  a  conviction  in  the  ^StMt^'CH. 
following  form :    *«  Be  it  remembered,    that  on,   &c.  ^~"g  ^^ 
C  HatxAins  hath  been  duly  convicted  before  me,  &c  of  ''**»°^  ?°  ^^ 

"^  'a  Teatel  subject 

havinir  been  found  and  taken  on  board  a  certain  vessel,  ^  forfeiture^ 

^  for  horenng 

sntnect  and  liable  to  forfeiture  under  the  provisions  of  a  within  the  lunits 

*  of  a  port  of  thb 

certain  act  of  parliament  made  and  passed,  &c. ;  for  UDgdom,  hav- 
that  the  said  vessel  was  on,  &a  found  hovering  within  tMod  goods  on 
the  limits  of  a  port  of  this  kingdom,  to  wit,  the  port  of  ^^  njig        ' 


1^,  in  the  county  otSussexj  and  then  and  there  having  ^f^|„J^^ 

should  have 
been  Slated  that  the  veiiel  was  horering  without  lawful  excuse.     Secondly,  for  that  C  iT« 
iboiiU  bare  been  described  as  a  Britith  subject. 

on 

% 


CASES  IN  TRINITY  TERM 

aa  bo«rd,  Sus.  (Tarioiu  cmtraband  arUcles)  i  which  of' 
fence  hath  been  duly  proved*  &c.  And  the  said  C.  Han- 
kins  beuiff  a  aeafarmg  man,  and  fit  and  able  to  serve 
bis  mi^eflty  in  hia  navy,  I  do  hereby  adjudge  the  said 
C  Hcmkias  to  serve  in  his  mqeaty's  naval  Krvice,"  &c 
l^e  return  having  been  read,  Piatt  moved  that  the 
prisoner  might  be  discharged,  became  it  did  not  appear 
on  the  face  of  the  conviction  that  the  vessel  was  liable 
to  forfeiture;  and,  secondly,  because  it  was  not  alleged 
that  Havkins  was  a  Britith  subject. 

Jervit  shewed  cause.  He  conviction  does  shew  that 
the  vessel  was  liable  to  forfeiture,  for  it  states  that  she 
was  found  hovering  within  the  limits  of  a  port  of  this 
fciugdom.  By  the  8i  6. 3.  c.  47>  s- 1<  it  is  enacted, 
**  That  if  any  ship  or  vessel  shall  be  found  at  anchor  or 
Aooering  within  the  limits  of  any  of  the  ports  of  this 
kingdom,  or  within  four  leagues  of  the  coast  thereof, ' 
or  shall  be  discovered  to  have  been  within  the  said 
limits  or  distance,  (and  not  proceeding  on  her  voyage, 
wind  and  weather  permitting,  unless  in  case  of  unavoid- 
able necessity  and  distress  of  weather,}  having  on  board 
any  brandy,  &c^  or  any  goods  liable  to  forfeiture  by 


SmmI  or  4iscoy6rQd  to-  have  on  board  any  4hip  or  vaisfll      1823. 
Ikbkt  to  Arfeiliire  under  the  proviii<HMi  of  that  or  any     ^ 
ether  aci  ix  kaoeringf  nnlete  Ih^  prove  that  they  were    HAwnnfc 


;  and  the  i.G. 4.  c.  1 10.  gives  a  general  form 
ef  coimctiQDy  which  has  been  followed  in  this  cas^  and 
which  does  not  require  that  the  offender  ahouU  be  de- 
scribed as  a  JSr«M  suligect. 

Plaitf  oootri.  The  words  **  not  proceeding  on  her 
voysge^"  bemg  in  a  parenthesisy  most  apply  to  all  the 
prsoeding  ]iarts  of  the  section ;  imd  it  is  reascmable  that 
thqr  aboiild  do  so^  for  a  vessd  may  hover  legally  and 
with  die  intent  to  proceed  on  her  voyage  as  soon  as  the 
wind  or  tilde  will  permit.  According  to  the  constmo- 
tbn  contended  for  on  the  oth^  ude^  a  vessel  cannot 
lie-to  for  any  purpose,  however  innocent,  without  being 
liable  to  forfiatora  Then,  as  to  the  second  oigection» 
it  is  true  that  the  SG»4.  c  110.  gives  a  general  fonu 
of  cooyiotioii;  but  that  requires  the  offence  to  be  set 
out,  and  the  allegatien  that  die  party  was  a  Briiish  sub- 
ject, u  part  of  the  description  of  the  offence ;  for  unless 
he  be  such  subject  he  is  not  within  the  operadon  of  the 
45  &  5.  C.121.  ^.7.  Kite  and  Lan^s  case  (a)  shews 
diat  die  genera]  fdrm  of  convicdon  does  not  dispense 
widi  the  necessity  of  stating  these  matters  correctly. 


Cmiam.  The  offence  is  not  sufficiently  described 
in  the  conviedon,  for  it  does  not  appear  that  the  vessel 
was  liable  to  forfeiture*  It  is  merely  stated  that  the 
iFessel  was  found  hovering  with  certain  goods  on  board. 
Bot  a  vessd  may  be  hovering,  and  sdll  not  be  liable  to 

(a)  IB. i.e.  101. 

Vol.  IL  D  forfeiture. 
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Ibr^ture.  It  >routd  be  patting  too  nirrow  a  construc- 
lioa  on  the  act  to  confinie  the  application  of  the  words 
*^  not  proceeding  on  her  voyage"  to  those  vesaels  which 
have  been  within  a  certun  distance  of  the  coast;  for 
if  that  were  so,  vessels  hovering  for  a  pilot,  or  for  any 
other  innocent  pur]K)se,  might  be  subjected  to  forfeiture. 
Tlie  hovering  contemplated  by  the  l^slalure  i%  hover- 
ing with  power  to  proceed,  and  without  any  Bu£Bcient 
cause  for  not  doing  eo.  Ilie  conviction  is  bad  upon 
another  ground  also,-  viz.  that  the  party  is  not  described 
as  a  Britith  subject.  If  he  were  not  sof  the  thing 
chained  ogainst  him  would  not  constitute  an  oSence 
witliin  the  45G.S.  c.  121.  <.?■,  or  render  him  liable  to 
pmiiihnient.  Every  thing  necessary  to  shew  that  an 
offence  has  been  committed  mnst  be  stated  in  a  con- 
victioD ;  the  aUegation  of  bis  being  a  British  subject 
was,  therefore,  essential  to  the  -  description  of  the  oi^ 
fraic^  and  that  must  be  correctly  stated,  notwithstand- 
ing the  general  form  given  by  the  S  6. 4.  c.  llo.  The 
prisoner  must,  therefore^  be  discharged. 

Prisoner  discharged,  (a) 


(a)  Bt>^  J.  hnl UHUkm 
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year;  and  were  on  the  same  day  sworn  and  admitted        1823. 
into  their  respective  c^ces.     They  all  neglected  to  re^  j^  tbtMittt- 
cave  the  ttcrament,  and  take  the  oath  of  allegiance  &cw  ^  3nATiKao«. 
within  dx;  months,  as  xequired  by  the  25  Car.  2.  c.  2^ 
16  G.  2*  c*;30^  i  6. 1.  St.  2.  c.  13^  and  9  6.  2.  c.  26. 
It  will  be  urged  that  they  are  protected  by  the  last  an- 
nuai  indemnity  act.  {a)     But  that  act  passed  on  the  27th 

of 


{a)  Thm  4  (?.  4.  e.  I.f  intituled  '  An  act  to  indenmiff  inch  penoot  In 
lb*  United  Kiofdom  as  have  omitted  to  qualify  themselvee  for  o6ices, 
cmpkymeBts,  and  tor  extending  the  time  limited  for  thote  purposes  re^ 
ipeecnfdj  nnlil  tbe'Sith  day  of  Ilarcky  18S4."  The  preamble  redt^ 
thsft^wapcnoosn^Bunsd  to  take  certain  oaths,  and  do  certain  other  acts 
by  CHtam  rtatmrs  therein  recited,  have,  *<  through  ignorance  of  the  law, 
dieencey  or  leaie  nnavwdable  accident,  omitted  to  take  and  subicribe  the 
aaii  caAa,  &&,  widnn  such  time  and  in  such  manner  as  in  and  by  the 
ssid  ada  le^ecliTclj,  or  by  any  other  act  of  parliament  in  that  behalf 
Budc^  is  nquirad,  wheiieby  they  have  incurred,  or  may  be  in  danger  of 
iacnrk^  dircn  pmaltlw  and  disabilltes  ;'*  and  then  it  proceeds  to  enact, 
**  dttt  all  and  cvtry  penon  and  partons  who,  at  or  befina  the  passing  of 
Aisact,  faalfa  or  shall  have  omitted  to  take  and  subscribe  the  said  oaths, 
&c ,  wxtbm  sudh  time,  food  in  sodi  manner  as  in  and  by  the  said  acts  or 
aay  of  tlHm,  or  by  any  other  act  of  parliament  in  that  behalf  made,  is  re- 
qiairad,  sad  whth  after  accepting  any  such  office,  &c  before  tlie  passing 
of  this  act,  hadh  or  have  taken  and  subscribed  the  said  oaths,  &c. ,  or  who 
on  or  before  the  SSth  day  of  Marchf  1 834,  shall  take  and  subscribe  the  said 
oaths,  &fr,  shaU  be  and  are  hereby  indemnified,  freed,  and  discharged 
from  and  figwin*^  all  penalties  and  disabilities  incurred,  or  to  be  incurred, 
Cor  or  by  reason  of  any  neglect  or  omission,  previous  to  the  passing  of  Uiis 
act,  of  takwg  or  subscribing  the  said  oaths  or  assurance,  or  receiving  the 
sacrament,  or  making  or  subscribing  the  said  declaration,  or  taking  or 
sobscrfliing  the  said  oath  acoorduig  to  the  above-mentioned  acts  or  any 
of  them,  or  any  other  act  or  acts;  and  sucli  person  or  persons  is  and  are, 
sad  shall  be  lully  and  actually  rccspacitated  and  restored  to  the  same 
and  condition  as  he,  she,  or  they  were  in  before  such  neglect  or 
and  shall  be  deemed  and  adjudged  to  have  duly  quaiided  him, 
htr,  or  tbemaelvas,  according  to  the  above-mentioned  acts  and  every  of 
thoB  ;  and  that  all  elections  of,  and  acts  done  or  to  be  done  by  any  such 
person  or  pcrMma,  or  by  authority  derived  firom  him,  her,  or  them,  are  and 
shatt  be  of  the  same  force  and  validity,  as  the  same  or  any  of  them  would 
Iwf e  been,  if  such  person  or  persons  respectively  had  taken  the  said  oaths 
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-188S.  tSFAnutry  last,  and  only  iq)[dies  to  tfaose  who  "  at  ot 
before  the  punng  aS  the  act*"  bod  incurred  poiaUua 
These  persons  being  elected  on  Ae 
S9tli  of  S^ember,  bad  not  incnrred  any  penalty  or  da- 
ability  when  the  indemnity  act  pasted,  and  cannot 
ther^re  be  protected  by  it. 

Cafi^)bdl  shewed  cause  in  the  first  Instance.  The 
object  of  the  indemnity  act  was  to  enlarge  the  time 
before  allowed  for  reoraving  the  sacrament,  taking  the 
oath,  &C.  required  of  persons  accepting  certain  offices 
and  employments.  The  preamble  of  the  statute  cer- 
tainly appears  to  be  limited  to  such  persons  as  had  made 
defiuilt  before  the  act  passed,  but  is  capable  of  rec^ving 
a  luger  conitmction.  The  title  is  material,  to  shew  a 
difierent  intention  in  the  legislature :  that  is,  "  An  act 
to  indemnify  such  persons  in  the  United  Kingdom  as 
have  omitted  to  qaallfy  themselves  for  offices  and  em- 
pl<^maiti^  and  for  extaiding  the  time  limited  for  tliose 
pnxpotes  rcapectively."  The  ai&cting  part  too  emends 
to  all  those  who,  at  or  before  the  passing  of  the  ac^ 
iaoe  or  shall  have  omitted,  &c.  That  certaioly  is 
future  as  well  as  past,  and  must  artraid  to  all  that  are  in 
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Ar  Cwriam.    There  may  perhaps  be  some  obscarity       1883*  T 

in  the  ipordi  of  thb  tlatote^  bat  there  U  none  in  ilfl  tide.   ,   • 

It  waa  maBubUy  the  iDteniion  of  the  legudatnre  to  ex-  of  SnATsmox.  \ 

lead  the  tioie  for  taking  the  oaths  and  perrorroing  the  \ 

odber  acts  laqiiiaed  of  persQDs  filling  certain  offices ;  and 
this  bang  a  remedial  statute^  we  shoidd  so  construe  it 
as  to  give  fiill  effect  to  that  intention. 

Rnte  refused. 


fiALDSt"  and  Another  against  Parker.  nuni^, 

ASSUMPSIT  far  goods  sold  and  delivered.    Flea,  ^.woittotiM 
genend  mae.    At  the  trial  before  Jiboit  C.  J.  at  Ca,  Unoidrft. 
the  IdmAm  rittings  after  Tmity  term  182S,  the  fol-  MM^ibr^ 
lowing  appeared  to  be  the  fiu^ts  of  the  case.    The  plain- ]J]^^^^^^i^el««, 
lift  are  finesdrapersi  and  the  defendant  came  to  their  ^^J!^^ 
skep  and  bargamed  for  Tarions  articles.    A  separate  ^"!|^^^J1 
fffice  was  agreed  upon  for  each,  and  no  one  article  was  amoimtedtoTor. 
ofthenAaeof  10^    Some  were  measured  in  his  pre-  for  each  artide 

WIS  agreed 

tencM^  seme  he  marked  with  a  oencil,  others  he  assisted  upon;  Mme  a. 
m  euttisig  from  a  larger  bulk.     He  then  desired  an  ac-  ptndiyotben 
eeont  of  the  whole  to  be  sent  to  his  houses  and  went  i^>!^!^ 
away.    A  bill  of  parcels  was  accordingly  made  out  and  l^^^cJi 
sent  by  a  sbc^mian.    The  amount  of  the  goods  was  701.  ^^Z}*^ 
The  defendant  looked  at  the  account,  and  asked  what  ^°  desired 

that  an  account 

disooont  would  be  allowed  for  ready  money,  and  was  ottb9  whole 

might  be  sent 

told  51.  per  cent. ;  he  replied  that  it  was  too  little,  and  to  Lis  house, 
mpiested  to  see  the  person  of  whom  he  bought  the  a  i^  of  parcels 

was  accordingly 
sent,  together 
Willi  the  goodiy  when  A.  refused  to  accept  them :  Held,  first,  that  this  was  aU  one  contract, 
life  wftfajD  99^arr.  S.  c.9.  1. 17.     Secondly,  that  there  was  no   ddircry  and 
of  any  of  the  goodsaoastptakathecaaeoutef  the  operation  of  that  section. 

D  3  goods, 
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goods,  ^Bald^)  bs  he  could  bargain  willi  hhn  respecting 
the  discount,  and  said  that  he  ou^t  to  be  allowed  20/. 
'  per  c^it.  The  goods  were  afterwards  sent  to  the  de> 
fendarit's  house,  and  he  refused  to  accept  them.  The 
Lord  Chief  Justice  thought  that  this  was  a  contract  for 
goods  of  more  than  the  value  of  lOi.  within  the  meaning 
of  the  seventeenth  section  of  the  statute  of  frauds^  and 
not  within  any  of  the  excepti<Mia  there  mentioned,  and 
directed  a  nonsuit ;  but  gave  the  plaintifis  leave  to  move 
to  enter  a  verdict  in  their  favour  for  70/.  A  rule  having  - 
accordingly  been  obtwned  for  that  purpose 

Scarlett  and  E.  Lavxs  now  shewed  cause.  It  is  quite 
dear  that  this  was  an  enUre  contract  for  the  whole  of 
the  goods.  Suppose  after  the  bargain  for  them  all  was 
made,  the  plaintiffi  had  refused  to  let  the  defendant 
have  some  one  particular  article,  they  could  not  have 
ccnnpdied  bim  to  take  the  residue ;  or  if  one  of  the 
articles  when  sent  home  differed  from  that  bargained  for, 
the  purchaser  might  have  rgected  the  wbol^  for  no  jury 
would  ever  have  found  that  there  were  separate  con- 
tracts, and  have  compelled  him  to  take  that  part  which 
corresponded  with  the  order,    llien  as  to  the  supposed 
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irUial  were  not  so^  the  defendant  accepted  the. goods,  1823. 
so  as  totake  the  case  out  of  the  statute-  of  frauds. 
Whether  the  contracts  were  seyeralor  not»  cannot  de« 
pend  upon  the  time  when  the  Yarioiis  articles  were: 
purchased}  but  upon  what :  passed  at  the  making  of  the* 
bai^gdn.  Now  it  was  dbtindly.  proved  that  a  separate 
price  was  fixed  upon  each  article,-  and  the  purchase*  of 
eadi  was  complete  before  the  parties  went  onto  bai^gaio 
for  any  others.  If  that  be  not  so,  it  will  be  difficult  toi 
deCermine  what  space  of  time  must  elapse  between  the 
purchase  of  any  two  articles,  m  order  to  make  the  con* 
tracts  separate.  In  Emmerson  v.  Hedis  (a),  it  was  held 
that  the  purchaser  of  several  lots  at  an  auction  was  to 
be  coondered  as  makilig  a  separate  contract  for  each 
lot. '  Had  the  defendant  left  the  shop  for  a  few  minutes 
between  the  purchase  of  each  article^  that  certainly 
would  have  made  them  separate  contracts,  and  there 
does  not  appear  to  be  any  substantial  di£ference  betwten 
such  a  case  and  the  present.  Then  as  to  the  second 
point,  there  was  a  complete  delivery  and  acceptai;ice 
witlun  the  meaning  of  the  statute.  There  was  a  com- 
plete change  in  the  state  of  the  property.  The  defend- 
aot  assisted  in  measuring  the  articles,  and  in  severing 
them  from  the  bulk ;  the  price  of  each  was  fixed ;  so 
that  nothing  remained  to  be  done  before  they  were  to 
be  delivered  to  the  defendant.  The  change  of  property 
was  therefore  complete.  Rugg  v.  Minett.  (b) .  Some  the 
defendant  actually  marked  with  a  pencil ;  and  in  Hodg' 
son  V.  Le  Bret  {c)f  that  was  considered  as  an  acceptance. 
So  also  W9S  cutting  off  the  pegs  in  pipes  of  wine.  Afider" 

(•)  2TMmt.9fL  {h)  nEast,2lO.  (c)  1  Campb,^t33. 
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ton  T.  SeotL  {a)  The  polk^  of  the  tUtiita  of  fiMids  was, 
that  a  mere  verbal  agKemeiit  Bhould  not  bind ;  bnt  it 
doca  not  9^\j  where  any  act  hu  beoi  done  to  ibeir  the 
Bf^roval  of  the  contnct..  CkapUn  y.  Bt^tn,  {i)  Eimort 
T.aime»{e)  StaTieimdOaenv.Ketw$.{d)  IHoki^dJ. 
Opum  T.  Jtr»i^e{t\  and  QirUr  v.  TomauU{/), 
are  strbog  aBthoaitiei  agmtut  ;oa.3  ^  the  focmtf 
the  porcbnaer  had  not  exercised  any  judgment  on  the 
aidde  ordned,  and  in  the  latter  the  firing  of  the 
bane  wm  the  act  of  both  partiea,  and  not  done  to 
Aew  an  apjpiroitil  of  the  cmtraot.  Neither  doea  Home 
T.  Pahur  {g)  apiriy>  for  the  goocU  were  aerend  by  the 
vendor  akae.  With  reelect  to  ilie  vendor's;  right  cS 
lioB,  that  has  never  been  decided  to  be  the  critoioa  by 
which  oasea  of  this  notare  are  to  be  judged  o£  Indeed 
lien  fanports  that  the  property  has  passed.  IHotnyd  J. 
If  the  proper^  has  passed  siriijeGt  to  a  lien,  is  Ih^  a 
delivery  and  aoceptanoe  within  the  meaning  of  the 
Matnte?] 

'  Abbott  C.  J.  AVe  have  given  oor  opiniMi  upon 
ntore  dian  one  ooeation,  that   the  S9  Ctr.  S.  c.  3.  is  a 

highly  bcneficinl  and  remedial  statute.     We  are  there* 
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Art  qoeiCioa  is  wfatthw  tbb  1IW  one  eiitiTO  eoBtiMt  fcr  18t8l 
Ihe  wieof  til  dM  gmcb.  Bjr  iMlding  that  it  was  not, 
fpa^dMwldflntifely  defeat  the  ol]96ct  of  the  tflatii^  Fof 
tlMM  pcfsoiia  inteiidiiig  to  buy  many  articles  at  one  time^ 
aawimtiiig  in  die  wliele  to  a  large  prioe^  might  withdraw 
die  eaie  from  the  operatioai  of  the  statute  by  aaakhig  a 
s^amte  bavgain  far  each  artida  Lookiog  at  die  whole 
lyaiMMi  liiai,  I  am  of  opmoD  that  the  parties  must  be 
emsidtNd  to  have  made  one  entire  cootraet  lor-  the 
wheb  of  tke  artidak  The  plamtifi  therefbre  canaot 
HsiiMahi  dds  aotiOB  unless  they  can  shewdiat  theeaie 
ii  within  the  exfispdon  of  the29Gir.  S.  c.  S.  $4 17.  Now 
die  wdids  of  that  exception  are  pecnliari  ^  except  the 
hnyer  shall  aeoepi  part  of  the  goods  so  sold^  and  acta* 
My  iweJ^  the  sanies''  It  would  be  difficult  to  find 
woids  more  ^sdnetly  denoting  an  actual  transfer  of 
the  artide  frcm  the  sdler^  and  an  actual  taking  pos- 
ssnion  of  il  fajr  die  buyer.  If  we  held  that  sudi  a  trans- 
fer sad  acceptance  were  complete  in  this  cas^  it  would 
seon  to felloiw  aaa  necessary  consequence  dmt  the  Ten^ 
des  ungto  matntiiin  trorer  without  paying  for  the  goods, 
sod  kafe  the  Tender  to  this  action  for  the  price.  Such 
a  doctrine  would  be  highly  injurious  to  trader  and  it  is 
latisfectory  to  find  that  the  law  warrants  us  in  saying 
that  this  transaction  had  no  such  effect. 

BatlbtJ.  The  buyer  cannot  be  considered  to 
hare  actoatty  recdred  the  goods,  when  they  have  xe- 
aaalned  firom  first  to  last  in  the  possession  of  the  sdler. 
The  plaintiffii  are  not  assisted  by  the  exception  in  die 
seventeenth  section  of  the  statute  of  frauds.  Then  the 
quertion  is,  wfaedier  there  was  a  separate  contract  for 
each  artide.    The  20  Can  2.  c.  3.  was  passed  to  guard 

againH 
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■gaiiut  fnadfl  and  peijnria;  and  it  must  be  collected' 
from  the  Bcrenteenth  Mction^  that  the  le^slature  thought 
that  a  c»ntnct  to  the  extent  of  lOL  might  be  snfficient 
to. induce  the  parties  to  it  to  bring  tainted  evid«ice 
intp  court.  Now  it  ia  conceded  here,  that  on  the  same 
daj,  and  indeed  at  tbe  same  meeting*  the  defendant 
cootrscted  with  the  plaintiffi  for  the  purdiase  of  goods 
loa  much  greater  abiount  than  iOL  Had  the  entire 
value  been  set  upon  the  wb(4e  goods  togethn',  there 
cannot  be  a  doubt  (^  its  being  a  contract  for  a  greater 
amount  than  KM.  within  the  aercnle^ith  section  of  tbe 
statute ;  and  I  think  that  tbe  drcnmBtance  of  a  ficparale 
price  b^ng  fixed  upon  each  article  makes  no  such  dif- 
ference as  will  take  the  case  out  of  the  operation  of  that 
law.  It  has  been  asked,  what  interval  of  time  must 
elapse  between  the  pnrcbaso  of  different  articles  in  order 
to  make  the  contract  separate  and  the  case  has  been  put 
of  a  purchaser  leaving  a  shop  qfter  making  one  purchase 
and  retarning  after  an  interval  of  five  or  ten  minutes, 
and  making  another.  If  tbe  return  to  the  shop  were 
soon  enough  to  warrant  a  supposition  that  the  whole 
was  intended  to  be  one  transaction,  I  should  hold  it  oae 
entire  coniractnvitliin  the  meaning  of  the  statute.     I  a 
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tire  ooQtract  within  the  meamng  and  misdiief  of  di 
statute  of  firands,  it  being  the  intention  of  that  statute 
that  where  the  contract,  either  at  the  commencement  or 
at  the  conclusion,  amounted  to  or  exceeded  the  value  of 
lOL  it  should  not  bind  unless  the  requisites  there  men- 
tioned were  complied  with.    The  danger  of  fiilse  testi* 
mony  is  quite  as  great  where  the  bargain  is  ultimatdy 
of  the  value  of  lOL  as  if  it  had  been  originally  of  that 
amount.    It  must  therefore  be  considered  as  one  oon« 
tract  within  the  meaning  of  the  act.    With  respect  to 
the  exception  in  the  seventeenth  section,  it  may  perhi^ 
have  been  the  intention  of  the  legislature,  to  guard 
against  mistake^  where  the  parties  mean  honestly  as  well 
as  agunst  wilful  fraud ;  and  the  things  required  to  be 
done  will  have  the  efiect  of  answering  both  those  ends. 
The  words  are^  **  except  the  buyer  shall  accept  pArt  of 
the  goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part'  of 
payment^  or  that  some  note  or  memorandum  in  writing 
of  the  said  bargain  be  made  aiid  signed  by  the  parties 
to  be  charged  by  such  contract,  or  their  agents  there- 
unto lawfully  authorised."     Each  of  those  particulars 
either  shews  the  bargain  to  be  complete^  or  still  further, 
that  it    has    been  actually  in  part  performed.    The 
change  of  possession   docs  not  in  ordinary  cases  take 
place  until  the  completion  of  the  bargam  :  part  payment 
also  shews  the  completion  of  it ;  and  in  like  manner  a 
note  or  memorandum   in  writing  signed  by  the  parties 
plainly  proves,  that  they  understood  the  terms  upon 
which  they  were  dealings  and  meant  finally  to  bind 
themselves  by  the  contract  therein  stated.    In  the  pre- 
sent case  there  is  nothing  to  shew  that  some  further 
arrangement  might  not  remain  unsettled  after  the  price 

for 
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for  eub  article  had  been  agreed  upon.  There  was 
neither  note  nor  manorandam  in  writing ;  oo  pait  of 
the  price  was  paid)  nor  was  there  any  such  change  of 
poMCMi<M  as  that  contemplated  by  the  Btatate.  Upon 
ft  sale  of  specific  goods  for  a^wdfic  pricey  hy  parting 
with,  the  poaseasioa  the  aeller  parts  with  bis  lien.  The 
statute  contemplates  sndi  a  parting  with  thepo8ae«ian ; 
and  therc&re  aa  long  as  the  seller  preswves  his  control 
OTCC  the  goods,  so  as  to  retain  his  lien,  he  preventa  the 
vendee  from  accepting  and  receiTing  then  as  his  own^ 
within  the  meaning  of  the  statnte. 

But  J.  It  wsB  ibrmerly  considered  that  a  deliTery 
of  the  goods  by  the  seller  was  sufficient  to  take  a  case 
oat  of  the  serenteenth  sectioa  of  the  statute  of  frauds ; 
but  it  is  now  clearly  settled,  tluU  there  must  be  an  ac- 
ceptance by  the  buyer,  as  well  as  a  delivery  by  Ae  sel- 
ler. Tlie  statute  enacts,  that  where  the  bargain  is  for 
aomething  to  the  v^oe  of  10/.  it  shall  not  lund,  unless 
wmethiog  nnequiTocal  has  been  done  to  diew  that  the 
ctmUact  is  complete.  Nothing  of  that  kind  having 
bean  done  in  this  case,  if  the  dealing  is  to  be  considered 
OS  one  entire  transaction,  it  is  clear  that  the  plaintiilE 
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WfllTBLEGO  against  RiCHABDS.  (a)  Saimr^ 


HTHIS  ims  a  writ  of  error,  upon  a  judgment  gi?eD  in  DtdnMbn 

die  Gmrt  of  CSomnon  Pleasi  on  demarrer  to  a  do*  iidhniim^ 

dantkNU    The  anbstanoe  of  the  pleadings  is  stated  in  rfXtoortfcr 

the  judgment  ddivered  by  the  Ck)uit.     The  case  was  tS^HSd^iJ^ 

nowmgoedfagr  SaSSj"^ 


Qtmpbettf  ioft  the  plaintiff  in  error.    The  substance  pUmif;  and  ts 

01M&C9 


ofdiecoffipUiit  in  the  dedanition  is,  that  the  defendant  incmiodTai 
being  an  olBcs  of  the  court  for  die  relief  of  insolrent  pbintir,  tote 
debtors,  and  malidoosly  intending  to  cause  the  debtor  utS^^ 
detamed  in  eos^y  at  the  suit  of  the  f^aintiff  to  be  die-  ^^^^^ 
chaiged,  issued  an  order  fi>r  his  disdiarge^  whereby  the  ^Ty  '*' 
pfamtiff  lost  aU  means  of  ivcofering  his  debt.    Hie  ff^IT^t"!^ 
iamii^  of  that  order  was  a  wrongful  act  by  the  deftnd-  •n  otdm,  pur- 
ant,  and  die  plaintiff  has  sustained  a  temporal  damage  u  mSt  floa 
by  losing  the  body  of  his  debtor,  which,  according  to  pnrportfaif  ib«t 
Butter  J.,    he    had  a   right   to  keep   every  hour  till  ^^Sjj^^ 

the  debt  is  paid.    Plank  t.  Jndenon.  (b)    In  Gwi.  Dig.  ^JSj;*^ 
tit  Action  igMm  the  Quejbr  Deceit^  (A  6.),  it  is  hud  jj^^j^ 
down,   ^  that  such  action  will  lie  if  an  officer,  beinir  ^  ^  <»art 
entrusted  by  the  law,  end  deceptive  in  his  office;"    or,  nounMny 

mdi  cfdcTa  iKNT 

if  the  esdieator  return-  a  writ  directed  to  him,  without  ^  my  «». 

UloritTtOtlM 

cUfimoADt  to 
kne  tlM  mntft,  by  rcMon  whereof  the  priioner  was  diicharged  firom  miHody :  Hdd,  upon 
cmir,  bfoqg^  upoa  a  judgmamt  of  C.  P.,  giTen  for  defendaDt  upoo  demurrer  to  the  de* 
fief  All,  that  it  wee  sot  neoenary  to  aver  that  the  order  had  becni  set  aside  by  the  court ; 
fiw  tiM  order  was  to  be  eonsiderad  the  act  of  the  Dfficer^  and  not  of  the  court. 

« 

(«)  See  the  firrt  count  of  the  dedsrstkm  set  out  at  length  in  5  BrodU  t 
{})  S  Ttrm  Stp,  37. 

making 
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nuking  mi  inquest,  though  he  be  an  officer  of  record. 
**  So,  if  the  under  e§cheator  make  a  return  different 
from  the  office  found  by  the  escheator."  And  in  tit. 
Aetioa  upon  the  Que  Jbr  Misfeaxance,  (A  1.),  it  is  iiud 
down,  **  that  an  action  upon  the  case  lies  against  an 
officer  for  a  misfeszance,  as  if  aa  officer  misdemean  liim- 
self  by  any  blaity."  "So,  if  a  prothonotary  of  C.  B. 
award  a  supersedeas  irr^utarly  to  process,  upon  which 
^  is  arrested  at  the  suit  of  another."  And  Ztrf- 
•aych,  96.  is  referred  to.  That  was  an  action  by  Sir 
Edward  Smith,  Bart,  v.  Winford,  the  prothonotary,  for 
issuing  a  writ  of  supersedeas,  in  consequence  of  which 
one  E.  A.,  whom  the  plaintiff  bad  caused  to  be  arrested, 
was  discharged,  without  bail,  or  any  appearance  being 
entered  with  the  filazer.  The  declaration  in  the  present 
case  follows  precisely  the  precedent  to  be  found  in 
Lutmfck.  The  declaration  there  did.  not  contain  any 
antment  that .  the  supersedeas  was  set  aside  for  irre- 
gularity. It  is  true,  that  in  that  case  the  plaintiff'  was 
nonsuited,  for  not  entering  the  isssue  in  due  time; 
and,  therefore,  the  question,  whether  the  action  was 
-muntaini^l^  could  not  have  arisen)  either  upon  motion 
in  arrest  of  judgment  or  in  error.     Lord  Chief  Baron 
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appn^Mion  by  Lord  Chief  Baron  Camyns^  in  his  Digesif       IS9S.    - 

tit  Actum  upon  the  Case/or  Negligence^  (A  2.) ;  and  in       

toe  same  title  he  Jays  it  down  in  the  words  used  by  jagnnM 
JjoftdHoU^  iikJMgY.  JVAite{a)f  that  in  every  case 
where  an  c^Bcer  is  entrusted  by  th^  common  hiw  or  by 
statute  an  action  lies  against  him  for  a  neglect  of  the' 
doty  of  his  office.  In  Douglas  ▼.  YaUop  {b\  Lord 
Mtm^SeU  intimates  an  opinion,  that  an  action  on  the 
case  would  lie  against  the  chief  clerk  of  this  court'  for 
not  entering  a  judgment,  after  he  bad  received  his  fees 
for  so  doii^  by  a  purchaser  who  should  have  become 
liable  to  it,  and  had  searched  the  roll  without  finding  it 
ent^ed  up.  The  niaterial  distinction  in  such  cases  is  be- 
tween nunistenai  and  judicial  offices,  la  SMnotti  V.  Bum^ 
sied  (c),  an  acticm  was  held  to  be  maintainable  against 
the  commissioners  of  the  lottery  for  withhdding  a  prize 
sgainst  the  person  entitled  to  receive  it ;  and  in  that  case 
malice  was  not  alleged.  In  Harmon  v.  Tappenden  (d)  it 
was  hdd,  that  an  action  would  not  Ue  against  individuals 
ibr  acts  erroneously  done  by  them  in  a  corporate  capa^ 
dty,  fiom  which  detriment  hai^>ened  to  the  plaintiff; 
hut  Idrarence  J.  there  intimated  an  opinion  that  the 
acticm  m^t  have  been  maintained  if  it  had  been  proved 
that  the  defendants,  intending  to  injure  the  plaintifi^  had 
wilfully  and  maliciously  done  the  act  complained  of. 
Drewe  ▼.  CouUon  {e)  and  Milward  v.  Sergeant  {f)  are  au- 
thorities to  shew  that  an  allegation  that  the  defendant, 
^  knowing,  &c.,  and  wrongfully  intending  to  injure  the 
plaintiff"  amounts  to  an  allegation  of  malice.  But,  in 
the  present  case  malice  is  expressly  alleged. 


(a)  SaUt,  18.  (6)  2  Burr.  72S. 

(c)  6  r.  R.  646.  (tf)  XEastt  ^1. 

M  1  EoMt,  S63.  if)  lb,  567. 


It 


GASES  m  TBINITY  TESM 

It  m>  canteodad  in  tbe  c«oit  bdotf,  Uuit^|)kia4 
tjV  had  nuUined  no  dunagf^  iuanaudi  «  he  jcould 
bure  Bo  iateratt  in  his  dcbtor't  detcstioB,  dbcn*  in 
ponuiDce  of  the  a^  he  had  oaugned  all  his  prticnt 
and  fiiton  <&ota  to  hjs  crcditov.  The  inpriMomaot 
of  Urn  debtor  i>  cotnidfred  in  law  as  a  Mti«&cticm  to 
the  creditor.  Hie  debtw  atiU  iremaimd  in  oiulady  ia 
exQcutioQ  ct  tbe  toil  of  the  plaintiffi  Fortbe  1  G,  4. 
«^  119.  «.  18.  enacts  **  that  in  tbe  <m»  tbcnio  imb- 
tioiMidi  tbe  debtor  ii  twt  to  be  diacbaiigvd  notil  he 
shall  haw  been  in  enitody  at  (he  anit  of  the  credkort 
fiir  any  period  not  sHceediog  two  yean."  Under  this 
Mittian  the  fimut  wderad  the  debtor  to  be  cenfiDcd 
tve  yeaiv.  Tbie  objection  doct  not  ^p^  to  the  lart 
ooont  (a)  The  proceedinga  in  dw  imciwot  door's 
ooart  are  not  thov  menttcmed.  Beudes  an  action 
will  lie  agalnat  a  ihtril^  for  the  nc^w  of  a  pentm 
amrtcd  upon  an  auxmuanaicato  cafHcndo  iamed  in  a 
■pit  ibr-  not»-ps7inent  of  titbei,  Sniper  v.  Matm  (b) ; 
or  of  a  ppfion  HI  cwtody  upon  a  capiaa  ntlagatun  after 
otlawij  TyoD  mcBMiaocew,  Oooie  v.  CSiampn^  (c) ;  or 


(■)  IbM cooat  cbnpd  HmtOtt 
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of  one  ccmmiitted  by  oommiflsionen  of  bankrupt  for       182S« 
ffefiHiDg  to  answer  interrogatories.    Barnes  t.  Carey,  (a) 
la  all  these  oases  the  party  was  in  custody  for  the  con* 
teofi,  jtt  the  action  was  held  to  be  maintainable  by  the 
plaintifi  in  the  original  suits. 

The  court  bdow  pronounced  judgment  in  &¥onr  of 
the  defendant,  on  the  ground  that  the  order  mentioned 
in  the  declaration  was  to  be  considered  the  act  of  the 
coart  It  isf  however,  expressly  averred,  not  only  that 
the  defendant  made  die  order  without: any  authority 
from  the  court ;  but  that,  in  truth  and  in  fact,  the  court 
did  not  at  any  time  pronounce  any  such  order.  The 
word  ^  ordei^  means  only  a  paper  in  the  form  of  an 
order;  It  is  not  an  act  of  the  court ;  it  is  deUveredout  by: 
the  officer.  Inactioni^  indeed,  betwe^  third  persons,  the 
ofder,  sijgned  by  Uie  proper  officer  of  the  courtj  may  be 
primA  fede  evidence  of  an  act  done  by  the  court ;  ye^ 
in  m  action  against  the  c^cer  himtfelf  for  wrongfully 
iMking  such'  an  order,  it  cannot  be  competent  to  him 
who  has  wiotgfidly  made  the  order  to  say  that  it  is  the 
Older  of  the  court.  It  might  have  been  contended, 
if  the  case  had  gone  to  trial,  that  the  only  admissible 
evidence  to  shew  that  the  order  was  not  the  order  of 
the  conrtt  was  the  rule  to  set  it  aside,  but  non  constat 
that  such  role  might  not  have  been  produced  if  the 
case  had  gone  to  triaL  It  cannot  be  necessary  to  set  out 
the  evidence  in  the  declaration  Besides,  suppose  the 
order  to  have  been  issued  the  last  day  of  the  five  years 
for  which  the  court  was  established  by  the  act  of  parlia- 
ment, no  applieaticm  in  that  case  could  have  been  made 

(a)  Mfon,  834.     1  BoU^s  R€p.  47.     2  BvUtr.  S36. 

Voi«IL  E  .  to 
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1823.  to  set  it  amde;  yet  surely  an  action  for  maliciously  is- 
suing it  woald  have  been  maintMnable.  An  action 
will  lie  &r  malidoiuly  suing  out  a  writ,  althongh  the 
writ  be  not  set  aside ;  yet  the  writ  itself  in  that  case, 
will  be  a  justification  to  the  gaoler  for  detaining  the 
party  io  custody ;  &  fortiori,  on  action  for  tnaliciouBly 
Msuing  sucK  writ  will  lie  against  an  oSicer  of  the  court, 
whose  peculiar  duty  it  is  not  to  abuse  its  process. 

Ta^Ma-dt  contr^  The  general  principle  may  be  con- 
ceded, that  an  action  is  maintiunable  agwnst  an  ofBcer 
of  a  court,  for  maliciously  issning,  without  authority,  a 
p^)er  purporting  to  be  an  order  of  the  court.  It  may 
also  be  conceded,  that  a  sufficient  damage  is  alleged 
(especially  in  the  last  count)  to  muntain  the  action. 
But  Uie  judgment  c^the  court  below  may  be  supported, 
upon  tlw  ground  that  the  order,  npcrn  the  iace  of  the 
declaration  must  be  conridered  the  act  of  the  court 
It  is  alleged  that  the  defendant  was  a  clerk  and  an 
officer  of  the  cout;  and  that  it  was  his  duty,  as  such 
officer,  to  issue  an  order  of  tliet  court,  ordering  that  the 
prisoner  should  be  discharged.  The  moment  such  order 
was  sidled  and  issued  by  him,  it  became  the  act  of  the 
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sets  op  that  supposed  intention  against  the  order  which        1825. 
is  the  ac:t  of  the  oourt.  ^ 

WfliriLioa 

Cur.  adv.  vuU.      R^^^t. 

Abbotf  C  J.  now  ddirered  the  judgment  of  the 
Coort 

This  case  was  argued  before  us  in  the  course  of  the 
present  term.  It  is  a  writ  of  error  brought  on  a  judg- 
ment grven  in  the  C!ourt  of  Common  Pleas  in  an  action 
on  the  case.  The  judgment  of  that  court  was  in  favour 
of  the  defendant  in  the  action,  and  the  plaintiff  below  is 
ako  the  plaintiff  in  error.  The  declaration  allies  in 
substance^  that  the  defendant  was  the  clerk  of  the  court 
for  tlie  r^ef  of  insolvent  debtors ;  and  that  being  such 
derk^  and  wrongfully  and  maliciously  int^iding  to  in- 
jure the  plamtifi^  cmd  to  cause  one  ChorUon^  who  was  in 
custody  at  the  suit  of  the  plaintiff,  to  be  forthwith  dis- 
charged out  of  custody  withotit  paying  the  plaintiff  his 
damages  and  costs,  and  to  deprive  the  plaintiff  of  the 
means  of  recovering  the  same,  wrongfully  and  unlaw- 
fully wrote,  made  out,  and  issued  an  order,  purporting 
to  be  aa  order  from  the  court  for  the  relief  of  insolvent 
debtors,  entitled,  ^  In  the  matter  of  the  petition  of 
StrdlM  ChorUofi,**  and  directed,  to  the  gaoler  of  Lan-- 
oisteTj  and  purporting  thereby  that  the  said  court  did 
order  that  the  prisoner  should  be  discharged  from 
custody,  as  to  the  plaintiff,  at  whose  suit  he  was  de- 
tained ;  whereas  in  truth,  and  in  fact,  the  said  court  did 
not  pronounce  any  such  order,  nor  give  any  authority 
to  the  defendant  to  write,  make  out,  or  issue  the  same* 
By  means  whereof,  the  said  order  being  exhibited  to  the 
gaoler,  ChorUon  was  discharged  from  custody  against 
the  will  of  the  plaintiff,  the  debt  and  damages  being 

E  2  unsa- 
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uneatisfied,  by  meoni  whereof  tlie  plaintiff  has  been 
greatly  injured,  and  lost  all  means  of  enforcing  payment 
from  Choriton,  This  may  be  taken  aa  the  substance  of 
all  the  counts  of  the  declaration ;  bnt  it  further  E^ipeara 
by  some  of  thetn,  with  more  or  less  particularity,  that 
Choriton  had  been  brought  up  before  the  justices  at  the 
quarter  sessions  at  Lancaster^  and  had  been  by  tfaem 
adjudged  to  remain  in  actual  custody  for  two  years  st 
the  suit  of  the  plaint!^  before  he  should  be  discharged 
from  cuttody  by  virtue  of  the  act. 

On  the  at^ument  before  us,  some  authmities  were 
quoted  to  shew,  that  an  action  upon  the  case  may  be 
mBintained  against  an,officer  of  a  court  for  a  fiilsity  or 
misccmduct  in  bis  office,  whereby  a  party  sustains  a 
special  damage ;  and  that,  in  this  case,  a  damage  was 
plainly  shewn  by  the  loss  of  the  meaps  of  enfordog  pay- 
ment from  the  debtor,  as  in  actions  against  sheriffi  or 
gaolers  for  an  escape. 

It  is  not  necessary  to  repeat  the  authorities  quoted. 
The  general  principle  was  not  controverted.  Bat  on 
the  part  isf  the  defendant,  it  was  inusted  that  the  order 
mentioned  in  the  declaration  mnst,  upon  this  declaration, 
be  understood  to  be  the  act  of  the  court,  although  the 
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qaestitm  most  be  understood  and  taken  not  to  be  the  1S2S. 
act  or  order  of  the  oonrt.  The  intention  of  the  de-  — 
fendant  in  writings  making  out,  and  issuing  this  instni-  agamu 
ment,  is  charged  to  have  been  wrongful  and  ipalicious. 
The  act  of  writings  making  out,  and  issuing,  is  charged 
to  haye  been  wrongful  and  unlawful;  and  there  is  a 
positiTe  and  formal  averment,  not  only  that  the  court 
did  not  pronounce  any  such  order,  but  also,  that  the 
court  did  not  give  any  authority  to  the  defendant  to 
writer  make  out,  or  issue  the  same.  Whether  these 
allegations  can  or  cannot  be  proved,  is  quite  a  distinct 
matter,  and  a  matter  with  which  we  have  at  present  no 
ccmoem.  It  is  true  that  the  instrument  is  called  an 
oid^,  purporting  to  be  an  order  of  the  court,  -and 
purporting  that  the  court  did  order  the  discharge  of 
Ckcrlion  /but  looking  at  the  whole  declaration,  and  ad- 
verting to  the  other  allegations  that  have  been  noticed, 
we  tlunk  the  word  **  order,"  as  here  used,  must  be 
inderstodd  to  denote  the  Jbrm  only  of  the  instrument* 
Thus,  the  statute  against  forgery,  45  G.  3.  c.  89.,  men- 
tions the  forging  of  any  will,  testament,  bond,  warrant, 
or  order,  for  payment  of  money,  bank  note,  bank  bill  of 
exchange,  and  many  other  instruments.  And  the  legis- 
lature must  in  this  statute,  as  in  many  others  that  have 
passed  on  the  same  subject,  be  understood  in  mentioning 
these  instruments,  to  speak  of  them  as  being  such  in 
Jbrm  only,  for  a  forged  instrument  cannot  be,  infact^  a 
testament,  bond,  warrant,  order,  or  bank  note,  and 
all  this  is  conformable  to  the  common  language  and 
understanding  of  mankind.  For  this  reason  we  are  of 
opinion  that  the  judgment  ought  to  be  reversed. 

Judgment  reversed. 
E  3 
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The  King  against  Joliffe. 


Aregulu         O^^  warranto*  calling  upon  the  deiendaiit  to  shew 

t«eot7Teui,  upon  what  authority  he  claimed  to  exercise  the 

uneipliiMd 

■od  nneontn-    office  of  mayor  of  the  borough  of  Peter^ld.     Pleat 

dcM  (o  wwTut  i\io.i  Petersfield  is  an  ancient  boroi^h;  and  that  irom 

Ae  exidence  at  ^^foe  immemorioli  there  hath  been  a  court  leet  or  view 

cuMomT"^'      ^^  frankpledge  holden  in  and  for  the  borough,  on,  &c. ; 

cuuom /OTthc    gj,(j  jjjgj  the  jury  sworn  and  serving  at  that  court,  have 

presented  a  fit  person  to  be  mayor  of  the  borough  for 


always  been  sworn  in  at  that  court  before  the  steward* 
■  good  custom,  and  being  so  presented  and  sworn,  hath  executed  the 
office  of  mayor  for  one  year;  that,  at  the  court  leet 
duly  holden  on,  &c.  certain  persons,  (naming  them,) 
good  and  lawful  men,  &c  were  then  and  there  duly 
swom>  as  and  for  tlic  jury,  then  and  there  to  serve  as 
the  jury,  and  did  serve  as  the  jury  at  the  said  court ;  and 
being  so  sworn,  dnd  so  serving,  presented  defendant  to 
be  mayor ;  and  that  he  being  so  presented,  was  duly 
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wbereas,  by  the  law  of  the  land,  the  steward  should  ld2S. 
have  issued  his  precept  to  the  bailiff  to  summon  a  jury,  — «- 
and  the  particular  persons  should  hare  been  selected  by  ngainu 
the  bailiff.  R^oinder,  that  firom  time  immemorial  the 
steward  has  been  used  to  nominate  the  jurors.  Issue 
thereon.  At  the  trial  before  Bwrraugh  3^  at  the  last 
Summer  assizes  for  the  county  of  Hampdiire^  die  de- 
fendant proved,  that  for  more  than  twenty  years  the 
precept  to  the  baiUff  had  ahirays  contained  a  list  of 
persons  whom  the  steward  directed  him  to  summon  as 
jurors.  No  evidence  was  given  for  the  crown  to  shew 
that  any  other  practice  had  ever  prevailed  in  the 
borough.  The  learned  Judge  told  the  jury,  that  slight 
endence^  if  uncontradictedy  became  cogent  proof;  and 
ibej  found  a  verdict  for  the  defendant.  In  Michadmas 
term  PM  SerjL  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  there  was  not  sufficient  evidence  to 
warrant  the  finding  of  the  jury;  or  to  enter  judgment 
ibr  the  crown,  non  obstante  veredidOf  on  the  ground  that 
the  custom  set  out  in  the  rqoinder  was  bad  in  law, 

ScarkUj  Adanh  C.  F.  WiUiams^  and  Mereweatherf 
shewed  cause.  The  evidence  was  quite  sufficient  to 
warrant  the  finding  of  the  jury.  The  commencement 
of  the  practice  was  not  shewn ;  and  therefore,  in  tho 
absence  of  any  proof  to  the  contrary,  it  must  be  pre- 
sumed that  the  custom,  which  had  existed  for  more  than 
twenty  years,  had  existed  from  time  immemoriaL  In- 
deed, all  the  evidence  being  for  the  defendant,  a  verdict 
for  the  crown  must  have  been  wrong.  As  to  tb^  second 
point,  it  is  only  necessary  to  advert  to  the  nature  of 
the  court  leet,  in  order  to  shew  that  there  is  no  ground 
for  this  application.     The  court  lect  is  derived  from  the 

E  4  sheriff's 
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dieriff '■  toanif  and  its  jurUdictioo  it  the  same,  (a)  In 
the  toum  the  tkeriS  it  judge,  and  DMninates  the  jury ;  in 
the  leet  the  iteward  u  in  the  place  of  the  sheriff;  why 
then  should  he  not  exerdte  the  same  power  ?  At  com- 
moQ  law,  all  resiants  were  bound  to  attend  the  court 
without  summons ;  and  when  they  were  aHcmbled,  the 
sheriff  nominated  a  jury.  If  in  order  to  secure  a  suffi- 
deot  attendance,  he  soit  his  biuliff  to  summon  the 
rmaoto,  there  was  nothing  illegal  in  that ;  and  he  might 
select  the  jury  firom  those  summoned.  In  the  leet  the 
rules  were  the  same ;  and  the  steward,  in  case  of  a  de- 
ficiency, might  even  swear  on  the  jury  a  stranger  hap- 
pening to  be  present.  (A)  Suppose,  instead  of  desiring 
the  bwtiff  to  summon  certain  persons,  he  had  ordered 
him  to  summon  all  resiants ;  when  they  csm^  the  steward 
certainly  would  be  the  proper  person  to  nominate  the 
jury.  Indeed  the  law  does  not  recognize  a  riieriff's 
beilifli  but  omsiders  all  the  acts  of  the  latter  as  done  by 
tbe  sberiff.hiniseU;  In  many  instances  besides  the  toum, 
the  sheriff  nominates  the  jury  and  preudes  as  judge; 
as  in  writs  of  re-disseiua  and  writs  of  inquiry.  In  tlus 
particular  case  the  steward  was  manifestly  more  inde- 
pendent than  tbe  bailiff,  for  the  latter  is  annoally  elected 
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A0  Serjt,  Gasdecf  CoUnum^  and  Carier^  oontnL  It  IMS. 
VTM  incombent  on  the  defendant  at  the  trial  to  prbte^  t^Tkow 
that  a  custom  for  the  steward  to  noininate  the  jary  bad 
cxMted  finom  time  immemorial.  The  mere  pnetice  for 
tipenty  yean  past  was  insufficient  to  raisesoch  a  pre- 
aouiptkm,  or  to  justify  the  opinion,  expraaed  by  the 
learned  Jvd^  that  such  evidence  npcm  sodian  issue 
was  cogent  prooC  But  whatever  may  be  the  opi* 
okm  of  the  Comrt  upon  that  point,  die  custom  itself 
is  mneasooaUe  and  bad.  The  I  iL  S«  c.  4.  shews  that 
the  baiiiflp  is  the  proper  officer  to  appoint  the  jury,  for 
it  imposes  a  penalty  upon  him  for  rekvmkg  imprtiper 
persons.  Now  he  could  have  no  power  over  the  return  if 
merdy'a  summoning  officer.  The  1 1 H.  4.  e.  9.  does 
not  in  terms  apply  to  courts  leet,  but  it  does  in  prin- 
eifrie;  andcnact8,thatthe  bailifisoffitmchis^areto  re- 
tnrn-the  inquest,  without  the  nomination  of  any.  [£firf- 
njfd  J*  *  That  act  does  not  take  away  from  any  the 
andiority  which  they  had  before.]  The  precedent  given 
by  Scrogggi  C  J.  for  a  precept  to  the  bailiff  for  assem- 
bEng  the  tourt,  shews  that  the  bailiff  is  the  proper 
person  to  select  the  jury,  (a)  [Abboit  C  J.  All  your 
argument  proceeds  upon  this  ground,  that  because  the 
diing  may  be  done  in  one  way,  it  cannot  be  done  in  any 
other.]  If  the  nature  and  jurisdiction  of  the  court  leet 
are  considered,  it  will  be  found  that  the  bailiff  not  only 
mmf^  but  must  select  the  jury.  At  common  law  it  bad 
jurisdiction  over  all  ciqiital  ofiisnces  except  homicide; 
and  although  that  power  has  been  restrained  by  Mag. 
Car.  c  17.,  and  WesUnij  2.  c.  IS.,  still,- if  the  custom  here 
tet  up  be  good  now,  it  must  have  been  good  before  the 

(a)  See  Scriiten  on  CopyhM  Tenures,  &c.  vol.  U.  |i.  839. 
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pasung  of  those  statutes.  But  it  cannot  be  reaaonable 
that  the  judge  of  a  crimiiul  court  having  Bucii  ample 
jorisdictionf  should  haw  the  power  to  sdect  the  jorj 
and  dedde  upon  the  chaUei^es.  [^Jl)i>ott  C  J.  Tbe 
leet  jury  u  rather  in  tbe  nature  of  a  grand  jury.]  Still 
the  argume»t  applies,  unless  it  be  supposed  that  in 
former  dmea  tbe  grand  end  tntverse  jaries  were  returned 
by  different  peisoni.  There  conld  be  no  diallenge  (o 
Uie  array,  for  tbat  can  only  be  on  the  ground  of  ud- 
iiidi0erency  in  tbe  returning  officer.  Such  is  the  con- 
sequence <rf'the  sheriff  being  judge  iu  re-disseiaitu  ^te. 
NaL  Brev.  188.  n.  That  the  baiiifiT  is  the  pr<^)er  officer 
also  appears  irom  the  prior  tf  MotUagu^t  Cose  (a),  re- 
cognised in  RoS^i  .Abr.  (£),  and  Brooi^s  Abt.  (c),  vhexe 
tbe  cbai^  agwnst  the  defendant  (a  bailiff)  was,  not  that 
b^  custom  be  was  bound  to  return  the  pand,  but  that 
be  was  the  pn^r  oonuncHi-law  officer  to  perform  that 
duty,  and  bad  neglected  it ;  and  in  Hank.  P.  C.  (d)  it  is 
said,  that  tbe  sheriff  may  fine  the  bailiff  for  refusii^  to 
make  a  panel,  whidi  would  be  absurd,  if  the  bailiff  wene 
not  the  proper  person  to  execute  that  duty.  The  onJy 
instances  in  which  power  is  given  to  a  judge  to  interfere 
with  the  nomination  <^  a  jury,  are  by  3  //.  8.  c  18^ 
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who  is  aDtitled  to  all  fines  and  amercements.    In  Wood        |82S. ' 

r»ljawUi{a)  it  wa^  decided,  that  a  custom  for  the  const       

leet  to  amerce  for  a  private  inquiry  done  to  the  lord  was  agabut 
bad)  for  that  would  make  him  judge  in  his  own  case.  ^^^'"^ 
Here^  the  steward  presides  in  the  place  of  the  lord;  and 
if  he  could  select  the  jury  who  are  to  make  presentments 
and  impose  amercements,  the  lord,  being  entitled  to  tbenii 
would  TOtaally  be  judge  in  his  own  case.  A  custom 
producing  that  e&ct  is  therefore  unreasonable  and  void. 

Abbott  C  J.  I  am  of  qpinion  that  this  rule  must 
be  discharged.  There  is  not  any  ground  for  a  jaew 
tiiaL  Upon  the  evidence  given,  uncontradicted,  and 
unexpbdned,  I  think  the  learned  Judge  did  right  in  teli- 
iflg  the  jury  that  it  was  cogent  evidence^  upon  which 
they  mi^t  find  the  issue  in  the  affirmative.  If  his 
expression  had  gone  even  beyond  that,  and  had  fv» 
commended  them  to  find  such  a  verdict,  I  should  have 
thought  that  the  recommendation  was  fit  and  proper. 
A  Tegular  usage  for  20  years,  not  explained  or  .con* 
tra^Ucted,  is  that  upon  which  many  private  and  public 
rights  are  held,  there  being  nothing  in  the  usage  to 
ooDtnvene  the  public  policy.  Taking,  therefore,  the 
issue  to  be  properly  found,  we  must  consider  that  by 
the  immemorial  custom  of  this  court  leet  the  steward 
has  been  in  the  habit  of  pointing  out  to  the  bailiff  the 
persons  vfho  are  to  be  summoned  on  the  jury.  If  that 
custom  be  against  any  known  rule  or  principle  of  law, 
it  cannot  stand,  however  great  its  antiquity  may  be. 
But  I  am  of  opinion  that  it  is  not ;  and  I  adopt  in  a  great 
degree  what  has  been  said  respecting  the  ancient  con- 

(a)  6T,Ji.5lh 
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D  and  practice  of  tbe  toorn  and  leet.  All  mi- 
aata  w«re  bound  to  attend, ,  and  many  did  attend ;  and 
>ot  till  tbey  were  asieinbled  was  any  jury  selected. 
TlieD  tile  iberiff  in  the  one  caae^  and  the  steward  in 
tbe  other,  named  to  his  ofBcer  the  persons  who  were  to 
be  impanelled,  and  to  serve  on  the  jury.  If  it  were  tbe 
andflDt  practice  to  select  a  jury  in  that  mode  withont 
umuDona,  there  does  not  sppear  to  be  any  sound  reason 
why  certain  persons  idiould  not  be  summoned  to  serrc  as 
jurors.  Various  acts  of  parliament  have  been  referred  to, 
M'  shewing  something  inoonustent  with  this.  The  first 
of  them  wllH.4.c.it.  By  that  it  appears  that  a 
practice  bad  crept  m  for  other  persons  than  the  sheriff 
or  bailiff  of  a  franduse  to  nominate  to  the  judges  those 
who  should'  serve  im  the  grand  juries,  which  was  found 
very  ■  misduevous.  It  was  therefore  provided  by  that 
act,  that  none  ahoatd  serve  but  those  iriio  were  returned 
to  the  judges  by  the  sheriff  or  bailifi^  widtout  the  nomi- 
nation of  any  otber  person.  'Then  came  the  1  A  S.  c.  4. 
whereby  it  was  enacted  in  tec.  1.  "  that  if  the  bailiff 
ahonld  return  or  impanel  to  serve  as  jurors  in  the  toura 
any  peraons  not  having  the  qualification  there  mentioned, 
he  should  forfeit  40^. ;  and  by  sec.  2.  a  sitnilnr  fine  i 
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The  case  of  Crme  ▼.  Holland^  whidi  has  been  cited,  182S» 
ako  shews  that  the  same  person  may,  by  cmkm^  •  be  the 
jodge  of  a  oonrt  fi>r  one  purpose^  and  the  officer  for 
another.  Bat  a  passi^  in  Hawk,  P.  C.  b.  2.  e.  10. 
«.  15.  has  been  relied  upon  as  shewing  that  the  bailiff 
is  to  sdect  the  jury,  becanse  the  sheriff  may  fine  him  for 
not.makiflig  a  paneL  .  But  there  is  nothing  inoonsistent 
in  jaying  that  it  is  the  bailiff's  duty  to  make  the  panelt 
althoogh  the  sheriff  decides  upon  the  persons  to  be 
named  in  it.  .  There  is  also  another  answer  to  the  ar* 
gomenty  viz.  that  the  passage  may  refer  to  the  trarerse 
jury,  and  not  the  grand  inquest.  In  other  cascs^  as  in 
wfitaof  inqniry  and  re-disseisin,  the  slieriff  nominates 
the  jnryt  and  presides  as  judge:  can  we  then  jay  that 
there  is  any  thing  in  the  custom  now  under  oonsider- 
ataoot  whidi  is  at  variance  with  any  known  rule  or  priiw 
dpleoflaw?  Theusual'mode  maybe  diflbrent, . but 
dMtk  the  whcde  argument;  andtoinfer  thence  that  no 
other  mode  can  be  legal,  is  not  consistent  either>  with 
goad  logpc,  or.good  law.  Upon  the  wholes  ther^re^  I 
am  of  opinion  that  there  is  nothing  unreasonable  oi^ 
illegal  in  this  custom,  which  has  been  established  by  the 
Feidict,  and  that  the  judgment  ought  not  to  be  entered 
Cor  the  crown. 

HoLBOTU  J.  (a)  I  am  of  opinion  that  the  observ- 
ations of  the  learned  Judge,- and  the  verdict  of  the  jnry^ 
were  well  warranted  by  the  evidence  in  the  cause. 
The  remaining  question  is,  whether  the  custom  found  be 
contrary  to  law,  and  therefore  void.  The  common  and 
ordinary  course  is  for  the  bailiff  to  nominate  the  jury; 

(«)  i^yiiy  J.  bad  left  Um  court.      , 
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aod,  in  the  ^Mence  of  any  cuttom  to  the  contrary,  that 
would  be  fadd  to  be  a  part  of  fau  duty.  Bat  here  it  is 
fbnnd  that  a  autom  bae  immeiaorially  enited  Sat  the 
steward,  and  not  the  bailiff,  to  nominate  the  jury.  It 
appears  to  me  that  the  anthorities  wbic^  have  been 
cited,  and  the  ns^e  which  baa  prevailed  on  writs  of  in- 
quiry^ and  in  some  other  instances,  eatj^tlish  dearly  that 
tbe  eneUHn  is  not  inconsistent  with  any  [Hinciple  of  law, 
Tbe  statute  S  H,  8.  e.  18.  giving  jndgea  tbe  power  to 
amend  panels,  shews  that  the  legislature  did  not  think 
k  against  the  principles  of  law,  that  judges  should  in- 
tcrEere  with  the  notninatioti  of  tbe  perwHiB  who  were  to 
serve.  Unless  then  some  act  of  parliament  can  be  found 
deriving  tbe  steward  of  such  a  privilege  as  that  now 
^Iffifimtt,  it  is  phiin  that  he  may  oijoy  it.  Tbe  11  H.  4. 
«;  9.  is  tbe  only  one  that  at  all  bears  upon  the  question; 
but  that  was  intended  to  remedy  t^e  abuse  which  hod 
been  iatrodnced  of  ncMninations  by  peraaos  without  any 
aotbority,  and  was  oM  meant  to  apply  to  such  cases  as 
this.  The  latter  part  of  it  runs  thus :  "  And  that  from 
henocfenb  no  indictment  be  made  by  any  such  persons 
bat  by  inquest  of  tbe  king's  lawful  li^e  people,  in  the 
s  used  in  the  time  of  his  noble  prooenitors, 


IK  THS  Fourth  Ybar  of  OEOROE  IV.  es 

ctmeoi Crane  y.  Holland  is,  I  think,  dedst?eofdM  piin-  ^29. 

djpie ;  for  it  is  there  held  that  one  may  be  radM  and  ^— 

officer,  dwenu  respedibus.    For  dieie  leaaons,  I  am  of  agafmn 
opinion  that  the  rale  most  be  disehai^ged. 

But  J.  We  are  not  caUed  upon  to  lay  down  any 
gmeral  nde  in  this  caM^  but  merety  to  say  whether  the 
special  immemorial  custom  found  l^  the  jary  be  or 
be  not  ooBsiiteat  with  the  principleB  of  law.  No  direct 
aBthority  ha»  been  cited  to  shew  that  the  custom  is 
bad.  The  form  given  by  Serous  C.  J^  by  which  it 
appears  that  the  baili£P  usually  selects  the  jury,  may 
prove  what  the  general  practice  is,  but  does  not  iro* 
pngn  the  custom.  The  only  other  case  cited  at  the 
har,  Gwie  ▼.  HoBand^  is  in  support  of  the  custom^ 
It  was  there  held,  diat  in  a  corpovation  the  baiti£b 
mig^  Ijf  ettikm  be  both  judges  and  ministerial  officers 
of  the  conrt.  An  attempt  was  made  to  sbflw<  that  this 
esse  difaed  firom  that  and  the  cases  where  the  sheriff 
pfesUfs  at  judgey  because  hare  the  lord  is  entitled  to 
the  fines  and  amercements ;  but  that  argument,  if  valid, 
would  also  shew  that  the  sheriff  cannot  properly  select 
the  jury  in  such  cases,  because  he  is  appointed  by  the 
crown,  to  which  the  fines  imposed  in  his  court  belong.  So 
also  in  corporations,  the  fines  for  the  most  pari  belong  to 
the  body  corporate,  and  yet  the  mayor  and  the  corpor- 
aticm  sit  as  judges  in  the  corporate  courts  and  impose 
fines.  Of  the  statutes  which  have  been  referred  to,  one 
only  appears  to  touch  the  question,  and  that  furnishes 
an  answer  to  this  application.  It  is  true  that  the 
llH.4.  (;.9.  says,  that  jurors  in  indictments  shall  be 
returned  by  the  sheriff'  or  bailiffs^  because  these  are  the 
officers  whose  duty  it  is  in  general  to  return  them ;  but 

this 
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this  statute  wu  not  intended  to  prevent  any  other  pro* 
perly  autboriied  officer  from  returning  jurors,  hot  only 
ascli  ae  were  not. officers  of  the  court  from  nominating 
persona  to  the  court  to  serre  as  jurors.  The  \  R,  &, 
c  4.  only  provides  for  the  return  of  jurors  who  were 
pn^terly  qualified)  and  makes  no  r^ulation  as  to  the 
returning  i^cen  It  speaks  of  bailiff  and  a^r  tjffi^n. 
But  the  1  Eiix.  c.  1 1^  which  gives  the  steward  of  a 
Icet  a  po!>rer  to  nominate  a  second  jury  in  case  of  mis- 
conduct in  the  first*  warrants  us  in  saying  that  s  custmn 
for  tbftateward  to  nominate  the  first  is  not  unreasonable 
or  illegal.  The,  legislature  wonld  not  have  directed  the 
stewaid  to  nominate  the  second  jury  if  it  bad  considered 
him  as  «i  dq;iendant  on  the  lord  who  is  to  receive  the 
fines  impoeed  in  the  court,  as  not  fit  to  be  trusted  to 
return  the  jury  who  are  to  impose  them*  Ilits,  ther^ 
fore,  is  a  conipkte  answer  to  the  only  olfaction  that 
jffKara  totM  to  be  even  specious.  If  .the  steward  be 
a  proper  person  to  name  the  second  jury,  he  cannot  be 
so  unfit  to  retam  the  first,  as  to  make  an  immemorial 
custom,  that  be  is  to  return  the  jniy  at  the  leet,  bad  in 
point  of  law. 
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G.  SiMsoN,  R.  Stephenson,  and  Thomas  Freen  Tuemiay, 
against  Benjamin  Ingham,  the  Heir  of  one    *^ 
Joshua  Ingham  deceased,  and  the  said  Ben- 
jamin Ingham,  Joshua  Ingham,  James  Tay- 
lor Ingham,  and  Others,  Devisees  of  the  said 
Joshua  Ingham  deceased. 


HTHIS  was  an  action  against  the  defendants,  as  heirs  A  bond  wai 

and  devisees  ot  Benjamin  Ingham  deceased,  on  a  trybuikcnio 
bond^  bearii^  date  the  Idth  October^  1808;  whereby  son*  conitituu* 
Befgarnxn,  and  Jfnkaa  Ingham^  since  deceased,  therein  JJ'fotrfJI'bji^ 
dncribed  9A  late  of  Huddenfiddy  bankers,  became  bound  JJuili^Iir*^ 


in  the  penal  sum  of  20,000/.,  to  one  P.  C.  Bruce,  and  fitting  money 

to  proYide  for 

the   three    piaintifis,   Simson,  Stephenson^   and   Freen^  bills,  and  for 

the  repftjment 

therein  described  as  bankers  in  Londony  carrying  on  ofMicbnimsM 
business  under  the  firm  of  Were  Bruce^  Stmson^  and  Co.  bankers  might 
The  condition  of  the  bond  was,  that  B.  and  J.  Ingham  coimtof  perms 
should  wdl  and  truly  remit  and  pay  to  the  said  P.  C.  J^?^"*  ^* 
Bmcef  Simson,  Stephenson^  and  Freenj  or  any  of  them,  J^"?*^  ^^^' 
associated  or  not  with  any  other  person  or  persons  in  •">  ^^  ^«™»  ■»- 

sociated  or  not 
with  other  per- 
90OS.  One  of  the  partners  in  the  country  bank  died,  a  considerable  balance  being  then  due  to 
the  London  bankers.  It  was  the  course  of  business  between  the  two  bouses  for  the  LfuUn 
bankers  to  send  in  to  the  country  bankers  monthly  accounts  of  receipts  and  payments.  In 
the  month  following  the  death  of  the  deceased  partner,  the  London  bankers  received  sums 
in  payment  more  than  sufficient  to  discharge  the  balauce  then  due ;  but  during  the  same 
tnne  they  advanced  money  on  account  of  the  country  bankers  to  an  equal  amount.  In  the 
first  intfr»f*  the  London  bankers  entered  in  tbdr  books  all  receipts  and  payments  made 
after  the  death  of  the  deceased  partner  to  the  account  of  the  old  firm,  but  they  did  not 
trsmmit  any  account  to  the  country  banken  until  two  months  after  the  death  of  the 
deceased  partner,  and  then  they  transmitted  two  dbtinct  accounts  ;  one  the  account  of  the 
old  £rm,  made  up  to  the  day  of  the  death  of  the  partner ;  and  another,  a  new  account,  con- 
taining all  payments  and  receipts  subsequent  to  that  time :  Held,  that  tlie  entries  in  the  books 
of  tbe  London  bankers  did  not  amount  to  a  complete  appropriation  by  them  of  the  several 
payments  to  the  old  account,  such  appropriatioti  not  being  complete  until  it  was  communi. 
cated  to  tbe  party  to  be  affected  hj  it;  and  therefore  that  the  London  bankers,  notwithstand- 
ios  thort  entries,  were  entitled  to  apply  tbe  payments  received  subsequently  to  the  death 
oftfae  deceased  partner  to  the  debt  of  the  new  firm. 
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the  same  or  sny  firm,  the  amouui  of  all  sucb  suins  ss 
B,  and  J.  Ingham,  or  cuther  of  them,  associated  wiUi 
any  other  person  or  persons  or  not,  should  draw  on  the 
said  Brvee,  Simton,  Steventon,  and  ^een,  or  any  of  them, 
associated  or  not  as  aforesaid,  or  make  payable  at  their 
house,  as  the  said  bills  or  notes  should  become  respect- 
ively due.  There  then  followed  other  clauses,  usual  in 
such  bonds,  for  payment  of  all  monies  paid,  Iwd  out, 
and  expended  by  the  London  bankers,  on  account  of  the 
country  bankers,  or  due  from  the  latter  to  the  former, 
upon  any  acccHint  whatever. 

The  defendants  pleaded  separately,  and  admitted  the 
execution  of  the  bond  by  Bet^amin  Ingham^  and  set  out 
the  estates  whieh  they  severally  took  under  the  obligor, 
which  the  plaintiffi  confessed  to  be  accurately  set  out. 
The  plaintiff  suggested  breaches  of  the  condition  of  the 
bond,  and  the  writ  of  enquiry  came  on  to  be  executed 
before  the  Lord  Chief  Justice,  at  the  London  dtlings 
ttSbex  EaOer  term,  18S2,  when  the  amount  of  the  da- 
mages was  referred  to  Mr.  Gaselee ,-  who,  by  his  award 
reciting  the  bond  and  the  order  of  reference,  assessed 
them  at  13,845/,  but  stated  the  following  facU  for  the 
(pinion  of  the  Court. 


laOHAJC 


'  iH  THE  Fourth  Year  op  GEORGE  IV.  G7 

caUol  Meaura.  Bef^amn  and  Joshua  Ingham  and  Co.        102S* 
Tbe  house  of   Brucef  Simsofh  and  Co.   was  carried        ^ 

Sxiuoir 

CD  by  the. four  obligees  till  the  3l8t  December^  1808,  ,^va»ui 
lihen  SUpkenson  retired.  The  other  three  continued 
bj  themsdfes  till  tbe  Ist  January^  1811,  when  they  took 
in  Harry  Maekameg  and  it  was  continued  by  Bruce^ 
Simttmf  Frem^  and  Mackenzie^  till  after  the  death  of 
Mkaa  higham.  During  the  latter  period  this  firm  was 
sometimes  called  Bmce^  SmsoUf  and  Co.,  and  sometimes 
Bruce,  Simson,  Freen,  and  Co.  The  house  of  Bruce 
and  Co.  ware  in  the  habit  of  sending  to  tbe  HudderS" 
JUUi  bank  monthly  statements  of  their  accounts.  Such 
statements  weie  generally  sent  within  the  first  ten  or 
twdve  days  of  the  succeeding  month;  and  were^  on 
their  arri?al  at  Hudderffield,  examined,  and  the  sums 
ticked  by  a  derk  of  that  bank,  and  also  looked  over  by 
Am,  to  whom  the  Inghatnt  chiefly  left  the  management 
of  the  business.  The  last  statement,  sent  previously 
to  the  death  of  Benfomin  Ingham,  was  for  the  month 
di  Anffttij  1811,  and  was  sent  on  the  11th  of  &p- 
towkr,  in  that  year.  The  balance  of  that  account  was 
23,671^  Ss.  2^.  in  favour  of  Bruce  and  Co.  On  the 
16th  Sepiember,  when  the  news  of  Benjamin  Ingham^ % 
death  reached  Bruce  and  Co.,  the  balance  in  their  favour 
was  22,7232.  5s.  Sd.  On  the  Hth,  the  day  on  which 
Befffomin  Ingham  died,  it  was  something  less ;  but  on  the 
16th  had  increased  to  the  above  sum  by  the  addition  of 
ioroe  bills  for  which  the  Ltghams  had  had  credit,  and 
which  were  returned  on  that  day  dishonoured.  No 
slteration  in  the  account  was  made  in  the  books  of 
Bruce  and  Co.  immediately  on  the  death  of  Benjamin 
Ingham :  but,  during  the  residue  of  the  month  of  Sep- 
tember and  a  part  of  the  month  of  Octobe?-,  the  remit- 
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tancea  made  by  the  Huddcrsfield  bank,  and  the  payments 
made  by  Brvce  and  Co.  on  their  account,  were  entered 
in  continuation  of  the  former  account.  The  remit- 
tancca  and  payments  during  tJiat  time  were  nearly  equa], 
and  both  far  exceeded  the  balance  due  at  the  death  of 
Btf^amin  Ingham  >  and  if  by  having  thus  continuetl  the 
account  Brwe  and  Co.  are  to  be  considered  m  having 
made  an  election  from  which  they  are  not  at  liberty  to 
depart,  and  bound  to  apply  the  earlieet  remittances  in 
disciiarge  of  Uie  former  balance,  the  damE^e»«re  to  be 
only  nominal.  Before,  however,  any  account  was  trans- 
mitted to  the  Huddersfield  bank  subsequent  to  that  for 
August,  Brace  and  Co.,  in  consequence  of  a  communi- 
cation with  their  solicitor,  opened  a  new  account  in  iheir 
books,  and  in  that  inserted  all  the  remittances  and 
payments  made  subsequent  to  the  death  of  Benjamin 
Ingham,  striking  them  out  of  the  former  account,  nnd 
retaining  in  the  old  account  only  the  bills  for  which,  as 
belbre  stated,  credit  had  been  given,  but  which  had  been 
returned  dishonoured ;  and  on  the  1 3th  November,  1811, 
they  transmitted  to  the  Huddersfield  bank  statements  of 
two  accounts,  each  of  which,  instead  of  comprising,  as 
criy,    the  transactions  uf  a  hirij^le  month,  contained 
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his  was  a  similar  list  of  bills  returned  dishonoured  in        182S. 
Obeokr,  which  increased  the  balance  to  23,118^  \$8»        

SocaoM 

The  second  account  was  in  the  same  form,  but  entitled        agauut 
^  new  account,"  and  the  word  R-em  was  introduced 
after  Simson.  This  account  began  on  the  16th  September^ 
without  any  balance  brought  forward,  and   contained 
the  remittances  and  payments  made  during  that  nlonth, 
subsequent  to  the  death  of  Benjamin^  and  also  those 
made  in  the  numth  of  October.     The  balance  of  that 
account^  at  the  oid  of  September j  was  965/.  155.  8i2.  in 
&four  of  the  Huiderzjield   bank ;    but  at  the  end  of 
Odttber  was  242/L  125.  Id.  in  favour  of  Bruce  and  Co. 
These  accounts  were  examined  and  ticked  in  the  usual 
maimer,  by  the  derk  of  the  Hudderf/teld  bank.    From 
ibis  tune  the  old  and  new  accounts  were  kept  separate 
in  the  books  of  Bruce,  and  Co.;  the  addition  to  the 
Conner  being  little,  if  any  thing,  more  than  the  interest 
St  the  end  of  every  six  months,  except  in  the  month  of 
Jufy,  1813,  when  a  transfer  was  made  from  the  new 
account  to  the  old  of  15,507/.  185.  lOd,  which  reduced 
the  balance  of  the  old  to  10,000/.     Statements  of  these 
two  accounts  continued  to  be  from  time  to  time  trans- 
mitted by  Bruce  and  Co.  to  the  Huddersfield  bank,  and 
examined  and  ticked  in  the  usual  manner,  except  that 
the  statement  of  the  old  account  was  only  sent  at  the 
end  of  every  six  months.    The  Huddersfield  bank  do 
not  appear  to  have  ever  objected  to  the  accounts  being 
kept  separately  by  Bruce  and  Co.,  although  in  their  own 
bocd[s  they  only  kept  one  account.  The  arbitrator  being 
of  opinion  that,  under  these  circumstances,  the  balance 
due  on  the  death  of  Benjamin  Ingham  was  not  wholly 
disdiarged^    assessed   the  damages  at  the  sum   above  ^ 
awarded ;  but  if  the  Court  should  be  of  opinion  that 
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the  damages  ought  only  to  be  nominal,  then  be  directed 
tliat  they  should  be  reduced  to  the  inm  of  one  shilling. 
Upoa  the  motion  for  a  rule  to  reduce  the  damages  to 
one  shilling,  in  last  Michaelmat  term,  the  Court  ordered 
that  the  award  should  be  turned  into  a  special  cose. 

CamjAelif  for  the  plaintiff.  The  remittances  after 
Benjamin  Ingham'a  death  having  been  made  generally* 
the  plaintiSs  bad  a  right  to  appropriate  them  to  the 
debts  contracted  by  the  new  firm.  In  Clayton's  case  (a), 
Bodenham  v.  Purchas  (6),  and  Brooke  v.  Enderbtf  (c), 
the  expressions  of  the  Judges  have  reference  to  the  &ct 
of  there  having  been  one  continuous  account  for  all  the 
transacticms  before  and  after  the  change  of  the  firm. 
This  is  evidence  of  the  parly  receiving  the  money  having 
applied  it  to  the  payment  of  the  earliest  items  of  the 
account.  But  it  is  impossible  to  contend,  that  a  rest 
may  not  be  made  and  a  new  account  opened.  The  de> 
ceased  or  retiring  partner  may  be  indebted  to  the  part- 
nership, and  there  can  be  no  right  that  the  old  debt 
should  be  satisfied  by  money  of  the  remaining  partnos. 
The  question,  here,  must  therefore  turn  upon  the  efiect 
to  be  given  to  the  entries  in  the  plaintiffa'  books  before 
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oeasbn  of  there  being  any  communication  between  him       1 823. 

and  tbe  payer,  and  this  course  was  here  pursued ;  for  in 

the  first  account  rendered  after  Benjamin  Inghanf%  death, 

the  subsequent  payments  were  appropriated  to  the  new 

d^yt,  and  the  old  debt  remains  unsatisfied.     He  was 

then  stopped  by  the  Court. 

F.  Pdllock^  contra.     The  London  bankers  were  bound 
to  a|^y  the  payments  at  the  time  of  receiving  them. 
That  is  expressly  laid  down  by  the  Master  of  the  Roils 
in  Claj)tari%  case,  (a)      After  obsenripg  that  the  rule 
with  regard  to  the  option  given  in  the  first  place  to  the 
ddstor,  and  to  the  creditor  in  the  second,  was  taken 
from  Ae  civil  law,  he  proceeds  to  state,  that  according 
to  that  law,  the  election  was  to  be  made  at  the  time  of 
payment,  as  well  in  the  case  of  the  creditor  as  in  that  of 
the  debtor;  and  he  then  cites  the  words  of  the  civil  law, 
^in  re  prassenti;  hoc  est  statim  atque  solutum  est* 
oetemm  posted  non  permittitur."  (&)     The  rule  laid 
down  refers  to  an  act  of  appropriation  to  be  done  either 
by  the  party  paying  or  receiving  the  money,     l^e  party 
paying  money  is  bound  to  communicate  his  intention, 
that  it  shall  be  applied  in  payment  of  a  particular  debt 
to  the  party  receiving  it;  for  otherwise  the  right  of  ap- 
propriation would  devolve  upon  the  creditor.     The  very 
act  of  communicating  the  intention  is  the  act  of  appro- 
priation.     But  where  a  creditor  receives  money  without 
any  a(q)ropriation  by  the  debtor,  the  right  of  applying 
it  in  payment  of  any  one  of  several  debts  devolves  on 
the  former.     The  appropriation  is  an  act  to  be  done  by 
him  only,  and  it  is  unnecessary  that  it  should  be  com- 

(o)  1  Mer.  604.  (6)  Dig.  lib.  46.  tiu  3.  qu.  I.  5. 
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municated  to  the  debtor ;  Iw  the  latter  not  having  made 
Ui»  ekctioa  in  the  tir&t  instance)  ha«  do  right  to  dissent 
from  the  i^ropriation  made  by  the  creditor.  Here, 
therefore,  the  London  bankers  did,  at  the  time  of  re- 
omving  the  several  payments,  m^e  the  appropriation 
by  Altering  them  in  their  own  books  to  the  account  of 
the  old  firm.  The  making  of  these  entries  constituted 
the  act  of  appropriation ;  and  having  once  done  that  act, 
they  had  no  right  to  make  any  alteration  In  the  ac- 
count, e^>ecially  to  the  prejudice  of  the  heirs  and  devisees 
of  B.  Ingham,  who  are  mere  sureties  foe  any  ddits  con- 
tracted by  the  new  firm  since  his  death. 

Bayi-ey  J.  {a)  The  general  rule  is,  that  the  party  who 
pays  money  has  a  right  to  apply  that  payment  as  he 
thinks  fit.  If  there  are  several  debts  due  from  him,  he 
haiB  a  right  to  say  to  which  of  those  debts  the  paymetu 
shall  be  applied.  If  he  does  not  make  a  specific  appli- 
cation at  the  time  of  payment,  then  the  right  of  w^ 
plication  generally  devcdves  on  the  party  who  receives 
the  money.  But  there  is  a  thin)  rule,  viz.  that  wboe 
one  of  several  partners  dies,  and  the  partnership  is  in' 
debt,  and  the  surviving  partners  continue  their  dealings 
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partner  died  in?  September^  1814.     IF,  in  the  ordiiiRi7        1B23. 
ooHise  of  bariness,  in  Octoberj  1814,  a  montl^y  account       simmT 
had  been  sent  in*  statinir  the  tranaactions  before  and        againu 
after  the  death  of  the  partner  as  ibrniing  part  of  one 
entire  account,  and  the  balance  as  due  from  theaur- 
vivcNTs;  in  that  case  the  creditor  would  have  been  pre* 
doded^  and  would  have  had  no  right  to  have  said  that 
the  payments  made  subsequently  to  the  death  of  the 
partner  should  be  applied  to  any  but  the  old  account* 
In  bctf  the  bankers  in  London  did  not  send  in  any  ac- 
count after  the  death  of  the  partner   until  Naoembcr^ 
and  then  they  sent  in  two  distinct  accounts ;  one  made 
up  to  the  day  of  the  death  of  the  partner,  and  the  other 
commencing  from  that  period.    At  that  time^  therefore, 
the  haolEers  in  London  expressed  their  dissent  from  mak- 
ing the  whole  one  entire  account.    It  has  been  insisted 
that,  at  that  period  of  time,  they  had  no  Tight  so  to  do^ 
because  they  were  precluded  by  the  entries  which  they 
had  already  made  in  their  own  books  in  the  intermediate 
space  of  time.     If,  indeed,  a  book  had  been  kept  for 
the  common  use  of  both  parties  as  a  pass-book,  and 
that  had  been  communicated  to  the  opposite  party,  then 
the  party  making  such  entries  would  have  been  pre- 
cluded from  altering  that  account ;  but  entries  made  by 
a  man  in  books  which  he  keeps  for  his  own  private  pur- 
poses, are  not  conclusive  on  him  until  he  has  made  a 
communication  on  the  subject  of  those  entries  to  the 
opposite  party.     Until  that  time  he  continues  to  have 
the  option  of  applying  the  sevaral  payments  as  he  thinks 
fit.    For  these  reasons  I  am  of  cq)inion  that  the  plaintifi 
were  not  precluded  from  applying  the    payments   to 
the  new  account,  and  therefore  that  this  award  is  right. 
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HoLBOTD  J.  I  am  alao  of  opinion,  that  in  this  case 
tbe  award  is  right.  The  persons  paying  the  money  not 
haring  made  any  direct  applicatoin  oF  it,  the  right  of 
making  soch  applicadon  derolred  on  the  receivers ;  and 
if  they  have  done  no  act  which  can  be  considered  as 
snch  an  q>plication,  it  is  equally  ciear,  that  although 
they  did  not  apply  it  at  the  moment  of  payment,  they 
would  have  a  right  to  make  the  application  at  a  subae- 
qnent  period.  The  question  therefore  is,  whether  fnm 
any  entry  in  the  ixxiu  there  appears  to  have  been  a 
complete  election  by  them  to  apply  the  payments  in  any 
other  way  than  they  are  applied  in  the  accounts  which 
have  been  actually  delivered.  Now,  those  entries  not 
having  been  communicated  to  the  c^)posite  party,  it 
seems  to  me  that  the  election  was  not  complete.  The 
effect  of  making  the  entries  in  their  own  private  bo(As, 
shews  only  that  the  idea  of  so  applying  ibe  psymoits 
had  passed  in  their  own  minds.  It  is  much  the  same 
thing  as  if  they  had  expressed  to  a  stranger  their  in- 
tendoD  of  mfiking  such  application  of  the  payments,  and 
had  afterwards  refused  to  carry  such  intention  into 
effect.  In  the  case  of  Cox  v.  7h»f,  a  party  who  had 
written  his  acceptance  with  tbe  intention  of  accepting 


Souov 


IN  THE  Fourth  Year  of  GEORGE  IV.  75 

sums  to  a  particular  account  until  those  entries  were  com-       1 8S3. 
monicated  to  the  (^posite  party.    That  being  so^  I  am 
of  opniion  that  the  bankers  are  not  bound  by  those 
entries ;  and  therefore  that  the  award  is  right. 

Best  J.  Chn^ton^B  case  is  altogether  unlike  the  pre- 
sent. He  bad  money  in  the  banking-house  at  the  time 
of  Dawynefn  death  and  afterwards  paid  in  more 
money,  which  was  blended  in  the  same  account  It  was 
on  the  ground  that  the  accounts  were  so  blended  that 
die  Master  of  the  Rolls  decided  that  case.  He  thought 
there  was  no  other  appropriation  than  what  arose  from 
the  order  in  which  the  receipts  and  payments  took  place, 
and  aeooiding  to  that  order,  the  money  lodged  in  the 
house  in  Iievcn/nii%  lifetime  was  first  paid.  In  this 
csse^  the  payments  after  the  death  of  Benjamin  Ingham 
are  appropriated  by  the  rendering  of  the  accounts,  in 
which  credit  is  given  ^r  them  to  the  surviving  partners^ 
from  whose  hands  these  payments  came.  But  it  is  said 
that  this  application  of  the  money  was  made  too  lat^ 
sod  after  the  plainti£&  were  precluded  from  so  apply- 
ing them,  by  thdr  having  previously  entered  them  to 
the  credit  of  the  old  firm.  It  is  true  that  Sir  William 
GranJt  says,  in  Claytori^  case^  that,  by  the  civil  law,  the 
application  is  given  first  to  the  debtor,  and  then  to  the 
creditor,  and  that  as  well  the  creditor  as  the  debtor 
must  make  his  election  at  the  time  of  payment ;  and 
that  unless  such  election  be  immediately  made^  the 
law  will  appropriate  it  in  discharge  of  the  most  burthen* 
some^  and  if  all  are  equally  burthensome  of  the  oldest 
debts.  But  according  to  the  cases  there  cited,  our 
law  does  not  require  from  the  creditor  an  instant 
deci;iion.     I  think    that    he    has    a    resoanablc    time 

to 
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to  dedd^  to  which  account  he  will  fdnce  a  sum 
th^  has  been  .paid  him  without  any  applieatbn  of  it 
by  biB  debtor,  vd  more  than-^  reBSooable  time  has  Dot 
been  taken  by  the  pluntifis.  What  once  the  creditor 
has  made  bis  election,  he  is  bound  by  it.  For  the  rea- 
sons girm  by  my  brothers,  I  tbink  no  election  was 
made  until  the  account  .was  rendered  to  the  Haddersfield 
bankers,  and  consequently  that  the  award  is  righu 

Judgment  for  the  plaiotiSs. 


aIm  1^.  CoLEOR4VE  ogtUnst  DiAs  Santos. 

J^^^  of     '■PROVER  for  stovesj  grates,  kitchen-ranges,  ckwets, 

bouK,  in  whidi  shelYes,   brewinff>-copper^  cooling-coppers,  mash- 

<Mu  flxturas,       tubs,  locks,  bolts,  blinds,  Sec.     Plea,  general  issue.     At 

ftolll  it  bj  atiO- 

tion.    Nothing  the  trial  before  Abbott  C.  J.,  at  the  WeOminster  sittings 

ths  6itur«i.  A  aFter  last  Mkhadmai  term,  the  following  were  pror^  to 

ZhSl!!^«     be  facts  of  the  case.     The  pUintiff  being  the  owner  of 

^^^J^"^     a  freehold  house  and  estate  advertised  them  for  saH 

and  printed  pnrticulars  were  circnlated,  which  took  no 


iH  THE  PovHth  Year  of  OEOllGE  IV.  77 

hold,  and  refined  to  piiy  for  diem  or  ^iver  thetn' qj>«        }8^S.' 
Tbe  jdoiBtiff  demanded  all  tite  artidet  asjfixturet;  arid-     ^■" — ^ 
in  Ins  particalars  delivered  nndJir  a  Jiidgefs  orders 'de^       ngahm 
8cr9)cd  them  asjlxtures;  ahd  'the  i^efiisa!  if »  of  **  tlie- 
fixtures  demanded.**  'The  Coitf- Chief  JdMfbe  thought 
that  some  of  the  articles  clearly  passed  by  this  con- 
yeyancc  of  the  freehold;  but  that  others  of  them,  viz. 
the  stoves,  cooKng-ooppers,  mash^tubs,  #ater-tilbs,  and 
blinds,  were  removeable  as  between  landlord  and  tenant, 
and  that  the  plaintiff  might  recover  for  them.     The 
▼alite  of  those  articles  was  proved  to  be  50Z.,  and  the 
plaintiff  had  a  verdict  for  that  sum,  the  defendant  havilig 
leave  to  move  to  enter  a  nonsuit.     A  riite  was  accord- 
inj^y  obtained  for  that  purpose,  against  which 

• 

Siarryat  and  Piatt  now  shewed  cause.  The  question 
is,  whether  all  those  articles  which  were  in  the  house, 
and  belonged  to  the  seller  of  the  estate^  necessarily 
passed  to  the  purchaser  by  the  conveyance  of  the  estate. 
They  may  be  divided  into  three  classes.  The  first  of 
which  being  dearly  fixed  to  the  freehold,  must  be  ad- 
mitted to  have  passed ;  the  second  class,  consisting  of 
fixtures,  commonly  so  called,  but  removeable  as  between 
landlord  and  tenant,  and  the  thitd,  consisting  of  a  few 
articles,  not  fixtures  in  any  sense,  remained  the  property 
of  the  plaintiff,  and  he  is  entitled  to  retain  the  verdict 
which  was  taken  for  the  value  of  those  articles.  The 
conveyance  must  be  construed  to  apply  to  the  freehold 
only;  Ex jkzrte  Qiiina/ (a) ;  which  case  also  shews  that 
trover  will  lie  for  such  articles  as  brewing  utensils. 
[BayUy  J.  The  general  rule  relating  to  the  right  to 
fixtures,  is  that  between  the  heir  and  executor ;  and,  as 
between  them,  the  second  class  of  articles  would  belong 

(a)   1  Jtk,  477. 

to 
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to  the  hdr:  all  the  other  cans  bs  to  Uodlords  and 
teiuDts,  and  execution  crediton,  are  laere  exceptions  in 
bvoor  of  tradcj  At  all  events  the  plaintiff  is  entitled 
to  a  verdict  fiir  something ;  for  a  few  of  the  articles,  viz. 
mash-tabt^  water-tabs,  &&  were  not  fixtures,  in  any  sense 
of  the  word. 

Gmyua/  and  Storiei  contra  were  stopped  by  the 
Court. 

Abbott  C.  J.  I  am  of  opinion  that  this  rule  must  be 
made  absolute.  This  was  the  case  of  a  freehold  house 
tdd  by  auction.  Printed  particulars  were  circulated* 
and  m  them  no  mention  was  made  of  the  vendor's  right 
to  the  articles  in  the  bouse.  The  ueubI  course  is  to  say 
that  the  fixtures  diall  be  tdcen  at  an  appraisement,  or 
at  a  valuation  to  be  made  in  some  appointed  mode ;  but 
here  nothing  at  all  was  uud  respecting  tbem.  After 
the  aucticm  a  conveyance  was  executed,  the  purchase 
mon^  paid,  and  the  defendant  put  into  possession,  all 
the  articles  which  form  the  subject  of  the  present  action 
being  still  left  in  the  house.  The  rule  of  law  is  most 
strict  between  the  heir  and  executor.    According  to 
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Ijte  ¥.  Bisdon  (a),  Gibbs  C.  J.  says,  speaking  of  the        i89S. 
power  which  tenants  have  to  remove  fixtoresi  ^  Unless 


the  lessee  uses  during  the  term  his  continuing  privilqp        agamn 
to  sever  them,  he  cannot  afterwards  do  it ;  and  it  never. 


I  bdievc^  was  heard  o^  that  trover  oonld  be  afterwards 
broof^''  According  to  that  opinion,  nothing  can  now 
be  done  with  respect  to  those  things  which  may  be  con* 
sidered  as  fixtures,  whatever  power  the  plaintiff  might 
have  had  before  he  gave  up  the  possession.  There  may, 
perhaps^  have  been  in  the  house  three  or  four  trifling 
articles  which  were  not  fixtures,  and  the  plaintiff  insists 
that  he  is  entitled  to  a  verdict  for  them.  But  I  think 
that  he  is  not.  Upon  the  evidence  given  at  the  trial, 
it  appeared  that  they  were  included  in  a  long  list,  to- 
gether with  many  other  things.  The  whole  were  de- 
ipanded  as  j£ster«s,  and  the  defendant  reftised  to  ddiver 
ibejbiwes  demanded.  The  plaintiff  should  have  made 
a  specific  demand  of  those  articles  if  he  intended  to  rdy 
up(m  them  as  distinguished  from  fixtures. 

Batley  J.  If  we  were  obliged  to  support  the  verdict 
which  has  been  found  for  the  plaintiff,  we  should  be 
obliged  to  do  great  injustice.  It  is  assumed  that  the 
fixtures  were  not  intended  to  pass  by  the  conveyance  of 
the  house.  But  there  is  nothing  to  prove  that;  and  on 
the  contrary,  I  think  that  as  nothing  was  said  about 
them  at  the  time  of  the  sale^  the  plaintiff  has  no  right  to 
make  this  claim.  In  the  case  of  an  heir  selling  a  house 
which  descends  to  him,  in  the  absence  of  any  express 
stipulation,  he  would  be  taken  to  sell  it  as  it  came  to 
him,  and  the  fixtures  would  pass.  If  the  plaintiff  may 
now  insist  upon  payment  for  these  fixtures,  he  might 
also  after  the  sale  of  the  bouse  have  refused  to  sell  the 
fixturos,  and  might  have  done  great  injury  to  the  house 

bv 
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by  taking  them  away.  He  should  have  insisted  upon 
his  right  before  the  conveyance  was  executed.  It  is 
quite  clear  thiit  the  major  part  of  the  articles  were  so  far 
fistat«s  OS  not  to  be  the  subject  of  larceny ;  but  it  i«  sug- 
gested that  some  of  them  were  not  fixture.  As  to  them 
I  should  hfi  disptned  to  say,  that  if  the  seller  gave  up 
the  estate  with  those  things  upon  it,  he  must  be  con- 
sidered as  throwing  ihem  into  the  bargain.  But  at  all 
events,  in  order  to  maintain  this  action,  be  should  have 
made  a  specific  demand,  instead  of  including  them 
amongst  many  other  things  claimed  generally  as  fixtures. 

BEitT  J.  Where  a  stipulation  is  made  that  fixtures 
are  to  be  taken  at  a  valuation,  that  shews  that  they  arc 
not  otherwise  .to  pass.  So  of  timber,  if  there  be  a  pro* 
vision  that  it  shall  be  valued ;  if  there  be  not,  thewood 
passes  with  the  land,  and  the  fixture*  with  tbe  house. 
In  tbe  absence  of  authorities,  1  should  hold,  that  every 
thing  which  forms  part  of  a  house  passes  by  a  sale  and 
conveyance  of  the  house  itself.  If  it  descends,  fixtures 
pass,  Eo  also  if  it  bedevised;  why  then  fhonld-they  not 
in  the  case  of  a  purdiase  ?  But  it  is  unnecessary  to  de> 
cide  upon  that  ground,  for  there  haa  been  a  ddivery  of 
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162$. 


Mebimoxok  .€(gain$t  Becket,  Gent»  one  ,&c. 

ASSUMPSIT  for  goods  #o^    Defendant  pleaded  Ti»  Court  witt 

a  sham  plea,,  precisely  similar  to  that  pleaded  in  defendant  to 
BtckUy  r.  Pnxme  (a) ;  and  upon  the  authority  of  that 
case  a  role  nisi  had  been  obtained,  that  the  plaintiff 
mi^t  Ibe  at  liberty  to  sign  judgment,  as  for  want  of  a 
p]ea»  upon  an  affidavit  stating  ^at  the  plea  was  in  every 
reelect  fi|he.  And  now,  after  hearing  Camyfif  in  sup- 
port of  the  rule^  and  LanglaoOf  contra,  the  Court  said 
that  it  was  very  desirable  that  the  proceedings  should 
not  be  productive  of  unnecessary  expense  and  delay « 
bat  that  it  was  equally  important  that  that  object  should 
be  efiected  without  breaking  in  upon  any  established 
principles,  which  would  be  the  case  if  a  defendant  were 
to  be  compelled  to  verify  his  plea*  If  that  might  be 
dime,  the  Court  might  be  called  upon  to  grant  a  rule  to 
compel  the  plaintiff  to  verify,  by  affidavit,  bis  cause  of 
action.  The  truth  of  a  plea  of  release  had  been  enquired 
in|o^  because  a  court  of  equity^  would  entertain  the 
qoertkm;  and  this  Court  only  does  that  in  a  less  ex- 
pensive  way.  .  The  case  of  BiMey  v.  Proone  was  decided 
upon  the  authority  of  what  fdl  from  Lord  Holt^  in 
Parte  v.  BUle*  (b)  That  case^  however,  is  only  an  au- 
thority to  shew  that  an  attorney  who  puts  a  fiilse  plea 
upon  the  record  may  be  fined;  and  if  the  defendant 
had  |iot  been  an  attorney,  the  Court  might  perhaps  have 
granted  a  rule^  calling  upon  the  attorney  to  shew  cause 

(a)  lB.ia2SS.  (6)S5btt.515.    - 
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upon  what  grounds  he  put  the  plea  uptHi  the  record; 
and  if  he  hod  not  shewn  sufficient  grounds,  he  might 
have  been  fined  for  bia  improper  conduct:  bnt  it  would 
be  going  too  &r  to  treat  the  pie*  as  a  nnlli^,  unlcu  the 
defendant  verified  it.  On  a  subseqnent  day  the  Lord 
Chief  Justice  said  that  calling  upon  the  attorney  to 
shew  by  what  authority  he  put  a  Bfaam  plea  upon  the 
file,  mi^t  not  be  efl^na),  and  that  the  Court  would 
consider  whether  some  means  OHild  not  be  adt^rted  for 
the  prevenUoo  of  sham  pleading  without  breaking  in 
upon  any  established  principle.  In  the  meantime, 
however,  until  some  such  regulation  could  be  devised, 
the  practice  must  remain  as  it  had  been  heretofore. 

Rule  discharged. 


MuBRAT,  Administrator  of  W.  Murray  de- 
ceased, against  The  Earl  of  Stair. 

T^ECLARATION  on  a  bond,   bearing    date    the 

t  3d  November^  1813,  given  to  the  deceased  in  the 

penal  sum  of  4000/.  Plea,  craving  oyer  of  the  bond,  and 
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Haury  DabTf^Kjple^  within  six  calendar  months  after  the        182S« 

depeaae  of  his  kinsman^  John  Ddbrymple^  Earl  o(  Stair. 

The  plea  then  stated  that  the  bond  was.  on  the  Sd  No^       agamst 

EaA  of  Staou 

vmier,  1813^  delivered  by  the  defendant  to  W.  Saunders^ 
the  subscribing  witness  thereto^  merely  as  an  escrow, 
OQ  the  condition  that  the  same  should  remain  in  the 
hands  of  the  said  JF»  Saunders  until  the  decease  of  the 
said  J,  DabyapUp  Earl  oiStair^  and  that  then  and  th^i 
eoly  the  bond  should  be  delivered  to  the  said  W.  Mur^ 
rmfi  that  the  said  writing  obligatory  accordingly  re- 
mained in  the  hands  and  possession  6f  the  said  W. 
SoMaderSf  from  the  time  of  the  delivery  thereof  to  him 
the  said  W*  Saunders  as  aforesaid  for  a  long  time^  and 
until  he  the  laid  W.  Saunders^  before  the  decease  of  the 
JUbt  DabympU  in  the  condition  mentioned,  to  wit,  on 
the  lOch  liarehf  1819,  wrongfully  parted  with  the  pos- 
scssiim  thereof  and  the  same  thereby  wrongfully  came 
into  the  hands  and  possession  of  the  said  TV*  Murray; 
and  wo  the  defendant  saith  that  the  said  writing  obli- 
gstofy  is  not  his  deed,  in  manner  and  form  as  the  plain- 
tiff hath  alleged*  Second  plea,  that  it  was  delivered  as 
an  eicrow,  on  condition  that  the  same  should  be  de- 
Evered  op  to  the  said  fV.  Murray^  in  case  two  promis- 
sory notes  for  1000/^  then  outstanding,  should  be  de- 
livered up  to  W.  Saundersj  to  be  cancelled ;  and  that 
the  said  last^mentioned  notes  have  not,  nor  hath  either 
of  them,  been  delivered  up  to  the  said  W.  Saunders  for 
the  purposes  aforesaid,  or  otherwise*  Upon  these  pleas 
ivnes  were  joined.  At  the  trial  before  Abbott  C.  J., 
at  die  NSddlesex  sittings  after  Trinity  term,  1822, 
W.  Sounders^  the  subscribing  witness,  proved  the  exe- 
cution of  the  bond,  and  also  gave  in  evidence  the  fol- 
lowing facts.     He  acted  as  the  attorney  of  the  de:end- 

O  9  ant 
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18S3.        ant  when  the  bond  was  executed.   At  that  time  Murray^ 
ji„^xxt     '  *^  iotertate,  held  two  promismry  notes  of  the  defbnd- 
g,"*^^     ■  ant's,  and  had  threatened  to  put  them  in  suit.     The  de- 
'  fendant,  in  consequence,  proposed  to  give  die  intestate 
the  bond  in  question,  but  desired  that  it  should  not  go 
into  the  market  before  the  death  of  Lord  Stair^  as  that 
might  have  the  effect  of  creating  a  prejudice  in  his  mind 
to  defendant's  disadrantage.     It  was  agreed  by  oil  the 
I  parties,  before  and  at  the  time  of  the  execution  of  the 

bond,  that  it  should  remain  in  Sauriderma  hands  nntil  the 
death  of  Lord  Stair,  and  that  it  should  not  even  then 
be  delivered  up  to  Mttrraif  until  he  gave  up  the  notes, 
and  the  defendant  would  not  have  given  the  bond 
unless  that  hod  been  ass«ited  to.  The  bond,  how- 
ever was  attested,  sealed,  and  delivered  in  the  usual 
'  way,  and  no  other  than  the  words  usual  on  the  exe- 
Gudon  oi  a  bond  were  used  by  the  defendant  when  he 
executed  the  bond  in  question.  In  1SI2  iSmmdcrt 
'  had  been  a  surety  for  the  wife  of  the  intestate,  upon 
her  taking  out  letters  of  administration ;  aod  he  desired 
an  indemnity  to  protect  himself  and  he  kept  the  bo^ 
in  question  partly  for  his  own  security.  Some  weeks 
after  it  had  been  executed,  Miirrai/,   the  intestate,    told 
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was  to  remaio  in  bis  hands  until  the  death  of  Lord  Stair ^       1 823. 
and  until  the  notes  were  delivered  up.     Upon  this  evi- 
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dence  it  was  contended,  that  the  plaintiff  ought  to  be        offdnu 
nonsuitedt  inasmuch  as  it  appeared  to  be  the  intention  ^^ 

of  the  parties  that  the  instrument  should  dot  operate  as 
a  deed  until  the  death  of  Lord  SUiir  s  and  Johnson  v* 
Baier{a)  was  cited.  The  Lord  Chief  Justice  reserved 
the  pointy  and  the  plaintiff  had  a  verdict^  with  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi 
having  been  obtained  in  last  Michaelmas  term, 

The  SoUdtor^enisralj  Qumey^  and  Conyny  in  Easier 
term  sliewed  cause.  The  defendant  delivered  the  in- 
strument as  his  deed,,  and  it  took  efiect  as  a  deed  from 
the  moment  of  such  delivery.  In  order  to  make  it 
cpenate  as  aa  escroW)  the  defendant  ought,  at  the  time 
of  the  execution^  to  have  said  that  it  was  to  become  his 
deed  only  upon  the  death  of  Lord  Stair^  and  upon  the 
ddivering  up  of  the  two  notes ;  but  haviQg  delivered  it 
u  his  deed,  with  a  request  to  Saunders  to  keep  it 
tin  the  notes  were  delivered  up,  it  operates  as  such 
from  the  moment  of  its  delivery.  This  distinction  is 
pcinted  out  In  Sheppard^s  Touchstone^  58.  The  learned 
aathor,  after  defining  an  escrow,  states  *^  that  it  is 
essential  that  the  form  of  words  used  in  the  delivery 
of  such  an  instrument  should  be  apt  and  proper,  as, 
for  example^  I  deliver  this  to  you  as  an  escrow 
to  deliver  to  the  party  as  my  deed,  upon  condition  that 
be  do  deliver  to  you  20/.  for  me,  or  upon  condition  that 
he  deliver  up  the  old  bond  he  hath  of  mine  for  the  same 
money,  (or  as  the  case  is,)  or  I  deliver  this  to  you  as 
an  escrow,  to  keep  until  such  a  day,  upon  condition  that 

(a)   4  B,  i  J.  440. 
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if  bdbre  that  dsy,  he  to  whom  the  escrow  it  nude  ihtll 
psy  to  tne  1(U.  or  gire  me  a  bone,  or  oifeoff  me  of  the 
manor  of  Dale,  or  perform  any  other  conditioD,  that 
then  you  »bnll  ddiver  the  escrow  to  him  as  my  deed. 
But  if  when  the  deed  is  delirered  to  the  stranger,  Z  ine 
these  words  *  I  ddiver  this  to  you  as  my  deed,  and  that 
yon  8ha1l  deliver  it  to  die  party  upon  certain  conditions ; 
or  to  deliver  to  him  to  whom  K  is  made  when  he  comes 
to  London,'  in  this  case  the  deed  takes  effect  presently, 
and  the  party  is  not  bound  to  perform  any  of  th« 
conditions."  This  is  ao  aathori^  to  shew  that  the  in* 
tendon  diat  on  instrument  should  operate  as  an  e*> 
crow,  shoald  be  clearly  expressed  at  the  time  of  execu- 
tion, (u)  But  assuming  that  not  to  be  necessary,  it  suffi- 
ciently appears  &om  the  whole  of  the  evidence  to 
have  been  intended  that  diis  should  operate  as  an  effec- 
tive deed  from  the  moment  of  its  execution.  It  was 
given  to  prevent  two  other  effective  secnrities  from  bong 
put  in  force  against  the  defendant.  It  was  left  in  the 
hands  oSSaundert,  his  own  attorney,  in  whom  he  had 
a  special  confidence ;  and  Murray  the  deceased  un- 
derstood it  to  be  a  valid  security,  for  he  told  Stamdxn 
that  he    was  secure  against    any   claims   that    might 
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of  the  boDcIy  that  it  was  agreed  both  before  and  at  the  time       1  B23» 
of  die  execution,  that  it  should  remain  in  the  handsof  him,      MvmMAT 
the  defendant's  attorney,  until  the  death  of  Lord  Slairf  v^/*^^ 
and  ondl  the  notes  were  delivered  up ;  and  that  unless 
that  had  been  assented  to  by  Murray^  the  defendant 
would  not  have  given  the  bond ;  and  in  his  cross-ex- 
amination, Saunders  stated  that  it  was  delivered  upon 
that  express  condition*     He  was  then  stopped  by  the 
Court. 

Abbott  C.  J.  Upon  further  consideration,  wc  are 
allof  opinion  that  there  ought  to  be  a  new  trial  in  this 
case,  and  that  it  should  be  presented  as  a  question  of 
fiict  for  the  jury  upon  the  whole  evidence,  whether  the 
bond  was  delivered  as  a  deed  to  take  effect  from  the 
moment  of  such  delivery,  or  whether  it  was  delivered 
to  Saunders  upon  the  express  condidon  that  it  was 
nol  to  operate  as  a  deed  undl  the  death  of  the. then 
Lord  Siairj  and  then  only  upon  the  delivering  up  of 
the  two  promissory  notes  The  jury  must  draw  their 
conclusion  from  the  whole  of  the  evidence  given  by 
Saunders,'  and  it  will  be  competent  to  either  party 
who  shall  be  dissatisfied  with  my  direction  to  tender  a 
bill  of  exceptions,  and  the  question  may  be  raised  upon 
the  record,  whether  an  instrument  can  in  any  case 
operate  as  an  escrow,  unless  the  party  at  the  time 
of  its  execution  uses  express  words  to  shew  his  inten- 
tion that  it  should  not  operate  as  a  deed  until  a  given 
event  happen. 

Rule  absolute  for  a  new  trial. 

The  cause  was  tried   again    at  the    sittings    after 
Easter  term ;  and  Saunders  having  given  nearly  the  same 
the  Lord  Chief  Justice  told  the  jury   that 
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iPthe  initniDient  liasdeliveredu  thedeedoftfaedefend^ 
dnt  binding  on  him  at  lUe  time,  althongh  it  was  de-' 
llvered  on  the  f^tfa  ahd  cobfideoce  #hich'he  reposed  in' 
Samders  hid  attorney  that  he  woold  ntit  pmt  with  it 
antiV  the  deatli  of  Lord  Stel^,  and  until  the  notes  were' 
dSivered  up,  that  it  immediately  became  the  d^ndatlt's 
deed,  aiid  although  Saamden  io  feet  parted  with  h  be-' 
ibi-e  Lord  Stah'a  death,  tfnd  IjefoK  the  delivering  up  dt 
the  two  notes,  in  riolation  of  the  trust  reposed  in  him,  it 
was  still  the  defendsot's  deed  in  a  court  of  law,  whatever 
relief  he  might  obtain'  in  i  court  of  equity ;  that  it 
was  like  the  common'  c&se  where  a'  (ionveyanbe  ia' 
executed  before  the  conuderatitni  money  is  ptdd,  and 
tli'<^  deed  is  left  in  the  hands  of  the  attorney  ilbtil  it  ia' 
paid,  altboi^  the  attorney  parts  with'  it  before  p^-' 
nient,  there  is  no  relief  at  law.  Bdt  if  the  deliTery 
itself  at  the  time  wits  conditional,  id  as  not  to  constitate 
any  present  obligfttioD,  it  was  an  escrow  or  writing 
merely,  and  not  a  deed ;  and  the  condition  of  the  de- 
livery (laving  been  broken,  it  had  never  become  llie 
deed  of  th^  defendant.  To  make  the  delivery  con- 
ditional, it  was  not  necesrary  that  any  express  words 
should  be  used  at  the  time.     The  conchision  was  to  bfa 
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phrndfl^  a  rale  nid  was   obtaitied   in  this'  term  foi^       1828; 

arresdDg  the  judgtnent,  on  the  ground  that  the  death'      ^ 

ot  Lord  Siair  mentioned  in   the  condition  was  not        agoiiui 

Etti  of 

aveited;  and  secondly,  that  the  plaintiff  ought  to  have 
aikigiiedfij^eacfies  acdordingtdstat.  8  ft'  9;  JV.  5.«r.  1 1.«.8.* 

CbiHjfH  Wtos  nofw  heatrd  against  the  i^ule^  and  ScaHe^f 
Martyaij  and  E.  Ltmes  in  support  of  it 

As'  to  the  first  point,  the  Comt,*  during  the  ai^* 
^ilririaily  intinMlted  thdr  opinion  that  an  aterment 
of  the  death  of  Lord  Siair  i^ea  wholl^^  unnecessary^ 
ittasniDch  sii  the  condition  of  the  bond  set  out  in 
the  plett  contained  that  which  was  matter  of  de« 
finee  if  the  erent  hxA,  not  happent*d|  die  defendant 
nught  tbetefinfe  have  {^leaded  it;  but  he  ntot  having  done 
so^  the  plaintiff  was  not  bound'  to  shew  thl»  death  of 
Lord  Stair.  MeredHh  r.  AUeyn.  (a)  Lctkey  v.  TMrby.  {b) 
And  Hdrtgd  3.  said  drnt  in  the  comnion  case  of  a  bond 
cotadickMied  far  indemnifying,  if  die  defendant  seft 
out  Oft  oyer  the  condition  of  the  bond,-  he  must  plead 
Don  dumnificatus^  in  order  to  make  the  ()Iaintiff  sheir  li 
damage.  Upcto  the  other  question,  whether  it  was  ne^ 
cessary  to  ^gg^t  breaches  upon  the  record^  TidcTs  Pfae^ 
tictf  C04.9  WinrdiU  v.  Fermor  (r),  and  Cadozav.  Hardy  (d), 
were  cited  on  the  part  of  the  plaintiff.  For  the  def^danV 
it  was  iaid^  that  in  Cddbza  ^.  Hardy  it  did  not  appear  upott 
die  teeord  that  it  Was  a  post  obit  bond  but  the  question 
merely  Was,  whether  ih^te  shdokl  be  judgment  fot  want 
of  pleia ;  arid  it  Was  sflid  that  th«  statute  of  th^  8  8t  9  ^« 
appM^d  to  dil  bonds  tfpdtl  the  fhee  of  which  it  did  not 
appear  ihs^  nhj  tbin^j  iM  hoW  much  was  due ;  and 
dlej  tfted  mOeoi  r.  Ooiildifig{i^\  WUlaughiy  v.  SmtUon  (/), 

(a)  1  Saik.  138.  (b)  1  X.  Bi^vu  108. 

(c)  2  Cmt^  282.  (d)  2  J9.  Moore,  2£a 

(^  i  T.  B.  126.  (/)  6  JEati,  550. 

fVelck 
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l^dch  T.  Ire/md  (a\  Experte  Winchester  {b),  MiddUtm 
v.  Brj/an,  (c) 

Abbott  C.  J.  lam  of  (pinion  tlutUiiabotiddoe>not 
oomewUhiotheopentionoftheS&S  fT^S-c  ll.cS.,  by 
wbich  it  it  enacted*  **  that  in  all  actioiu  upoD  bonds  or  on 
any  penal  nun  for  noo-performance  of  any  covenants  or 
agreementa  in  any  deed  or  writingt  tbe  plaiotifif  may  ai- 
ngn  as  many  breaches  as  he  iball  think  fit."  The  statute 
then  goes  on  to  direct  that  the  jury  are  to  assess  the 
damages  for  tbe  breaches  so  assigned ;.  and  if  ttie  de- 
fendant pay  into  conrt  the  damages  so  assessed  by  reason 
of  the  breaches  of  the  covenant,  together  with  the  costs 
of  the  suit,  •  stay  of  execution  is  to  be  entered  upon  the 
record*  but  tbe  judgment  is  to  remain  as  a  further  se- 
curity to  answer  to  the  plwntiff  such  damages  as  may 
be  Bostainod  by  further  breaches  of  covenant'  Tbe 
wwds  of  this  statote  are  large  and  somewhat  obacure. 
It  is  oov,  however,  fidly  established  by  decided  cases, 
that  bonds  for  the  payineot  of  aonuities,  or  of  money  by 
installments,  are  within  the  statute ;  but  that  bonds  for 
tbe  payment  of  a  sum  ctttain,  at  a  day  certain*  are  not 
within  it.    Bonds  for  the  payment  of  annuities  are 
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fMerrendoii  either  of  a  jury,  or  a  eoart  of  equity  is  182S. 

unneoeaeary*    This  is  a  bond  for  the  payment  of  a  mm  " 

cataiUf  at  a  time  that  may  be  rendered  certain,  and  a§iiMt 
vfaicfay  upon  this  record,  must  be  taken  to  have  been  ren- 


dered certain  by  the  happening  of  the  e? ent  contem- 
plated  by  the  condidon.    And  althoiq;h  the  day  be  not 
meotioDed  in  the  condition,  yet  being  asoertamed  by  the 
happening  of  the  event,  nothing  but  oomputatioii  was 
necessary  in  order  to  ascertain  the  precise  sum  due. 
That  being  so^  I  thinlc  that  this  is  a  bend  for  the  pay- 
ment of  a  sum  certain,  at  a  day  certain,  and  therefore  not 
widiin  die  statute  of  WUiaM.    It  is  not  necessary  to 
decide  whether  it  be^  or  be  not  within  the  4  &  5  Annef 
c  1<^;  but  I  am  strongly  of  opinion  that  it  is.    The 
jod|gment  of  Lord  Hdrdwicke  in  Bsparie  Wbichesier{a) 
h  an  avthori^  against  that  position*    In   Wyltie  r. 
WiUg9{b)f  however,  Lord  Mamfidd  seems  to  have  dis- 
approved of  what  fidl  from  Lord  Hmtaneke  upon  that 
occasion,  and  it  appears  that  the  judgment  in  ExparU 
Wmdiaier^  went  fiurther  than  was  necessary*    In  that 
case  the  fiitlier  of  the  wife  had  given  a  bond  to  the 
hoaband  to  pay  him  the  principal  sum  of  lOOOL  after 
the   death  of  himself  and  his  wife^   and   interest  at 
4  per  cent,  by  half  yearly  payments  in  the  meantime; 
and  it  appeared  that  half  a  year's  interest  had  become 
due  at  CkrisimaSf  and  was  not  paid  till  the  lOthJamuifyf 
and  therefore    that   the  bond    had   become  forfeited. 
The  obligor  and  his  wife  were  still  living;  it  seems, 
therefore^  that  the  principal  had  not  become  due  at  all, 
and   consequently  the  day  of  payment  of  that  sum 
had  not  been   ascertained   by  the  happening  of  the 
event  mentioned  in  the  condition.    That  bond   was 
dearly  not  a  bond  within  the  statute  of  4  &  5  jhtne 

(«)  1  Jik.  lis.  (0  Ihni'  ^19* 

e.  16* 


EarloT  SruK. 
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c.  16.  In  this-  caee  tbe  principftl  had  become  due 
bf  (behappeniogof  tbefivent;  and  I  think  it  clearly 
a  case  vithin.  the  stBtute  of  4  &  5  Jnac,  c  1 6.,  and  that 
it  would  have  been  oompet^it  to  die  defeodaot  to  have 
pleaded  that  the  mooey  due  had  been  tendered  before 
the  aodon  was  brought 

Bati^v  J.  I  am  of  opiniQO  that-  this  falb  within  the 
CMe  of  Cadoaa  n  Hardyi,  and  that  that  caae  was  pro- 
pef4;  decided) 

HoutOTD  J.  lam  of  the  lame  opinion.  The  stat. 
otS&tS  Hf.S.  c  11.  S.8.  seems  to  have  contonplated 
bonds  by  tbe  condition  of  which  more  than  one  act  was 
required  to  be  done;  for  it  directs  that  tbe  jiidgment  duUl 
be  for  tbe  penalty,  but  that  execution  shall  be  tor  the 
damages  Assessed  only,  end  that  the  judgment  shall  re- 
main as  security  for  further  damages  tliat  might  occur. 
The  main  object  of  tbe  le^siatuFe  was  to  moke  it  un- 
necessary for  parties  to  go  into  a  court  of  equity  to  obtain 
~  relief.  Now^  where  the  penalty  was  a  security  for  the 
doing  of  several  acts,  it  became  the  debt  at  law  by  the 
non-perrormtoice  of  any  one.     And  it  was  necessary 
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« 

for  it  is  perfectly  clear  that  if  this  ix>nd  be  within  the  1898« 
4&:5  /tftne^  e.  16.,  it  is  not^witbin  the*  statute  of  S^fc  — — 
9  W.  d.  e.  11.     N«w^I  th'rtik  thisii  case  both  within  the        mg^OmM 

Carl  of  Staib* 

words  and  spirit  of  the  statute  of  :<4iiiif.  ThelSth  section 
of  Aat  statute  enacts  '^  that  where  an  action  of  debt '  is 
brought  upon  any*  bond  which  has  a  condition  or  de- 
feazance  to  make  vtid  the  same  npon  payment  of  b 
lesser  sum  at  a  day  or  pbce  certain,  if  the  obligor,*  be- 
fore the  action  brought,  pay  to  the  obHgee  the  principal 
and  interest  due  by  the  defeasance  or  condition  of  sudi 
bond,  although  such  payment  was  not  made  strictly  ac- 
cording to  the  condition  or  defeasance,  yet  it  ishall  be 
pleaded  in  bar  of  such  action,  and  shall  be  as  effectual 
a  bar  to  such  action  as  if  the  money  had  been  paid  at 
the  day  and  place,  according  to  the  condition  or  de-^ 
feasance^  and  hadbeen  so  pleaded.**  It  ia said  that  this 
is  not  within  dial  section  of' the  statute^  because  the 
money  is  not  m^e  payable  by.  the  condition  at  a  day 
certain.  Nov  it  must  be  taken  upon  these  pleadings, 
that  the  deiith  of  Lord  Stair  had  happened  before  the 
eorameneement  of  the  action,  for  otherwise  no  action 
could  have  been  maintained.  That  being  so,  the  day 
of  payment  had  become  certain,  according  to  that 
maxim  of  law,  *<  id  certum  est  quod  certum  rcddi  po- 
test" 'Therefore  this  action  was  brought  upon  a  bond 
which,  at  the  time  of  the  commencement  of  the  action, 
had  a  ootiditton  to  make  yoid  the  same  upon  payment  of 
a  lesser  sum  at  a  day  certain.  It  falls  therefore  within 
the  very  words  of  the  twelfth  section,  of  the  statute. 
The  thirteenth  Hectfon-  then-  enacts  ^  that  if  at  any  time 
peoding^  an  action  upon 'mich:);fQn.d,  the  defendant  shall 
bring^into  court  all  die  princip^lapd  interest  due  on- it, 
and  dso' such  costs  as^- have  been  expended  in  suits  at 
law  or  in  equity,- ihe-money-  so  brought  in  shall  be  a  ibU 

ilischargc 
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<li*cluif[e  of  the  bond.  Now  the  ddendant,  after  the 
ooniBMOGencnt  of  an  actioo  upon  thii  bood,  might 
hvm  putt  into  ooart  the  principal,  and  interet^  and 
ootti,  for  tliey  were  the  »t)ject  of  comptUatioD.  TUe 
ia  therefore  a  band  within  the  neouing  of  that  wction. 
TTtamiachkf  cootentpiatedbytheitatute  wa»  that  wliere 
a  bond  wu  ctwditiooed  for  the  payment  of  a  lener  aiun 
at  a  day  certain,  and  payment  was  not  nude  at  the  day, 
the  poialty  became  the  debt  at  law ;  and  payment  after 
the  day  could  not  be  pleaded  in  a  court  of  law  in  bar 
of  the  actt<m ;  and  even  pending  the  action,  die  pay- 
ment of  the  principal,  and  interest,  and  coati,  would  not 
be  a  gromid  for  diacontinning  it,  but  the  obligor  of  the 
bood  was  driven  to  a  court  of  eqniQr.  Here,  before  the 
■tstnt^  the  obligor  Would  have  been  oUiged  to  apply  to 
a  court  of  equity  for  relief  if  he  had  not  paid  the  money 
at  the  day.  lliia  it  therefore  clearly  a  bond  within  the 
miicbiaf  oontemplated  i^  the  lepalatnre. 

Bm  J.  I  am  deariy  of  opinion,  both  upon  antho- 
ri^  and  prindplc,  that  this  caae  it  not  within  tlie 
■Utute  of  the  8  &  9  ^.  3.  e.  1 1.  That  statute  is  highly 
remedial,  and  calculated  to  advance  justice  and  to  give 
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the  damages  are  nnliqoidated,  and  must  be  ascertained        182S« 
by  the  verdict  of  a  jury,  as  in  cases  of  breaches  of  core-      ^  ^ 
nant    In  this  case^  the  whole  sum  that  the  plaintiff  ^  f^f^ 

^  Earl  of  9iAtB. 


codU  ever  become  entitled  to»  became  due  at  one  time. 
There  was  no  occasion,  therefore^  to  summon  a  jury  to 
assess  the  damages;  they  were  the  sol^t  of  computation 
only. 

Rule  discharged. 


against  Johnson. 


T  ATITAT  issued  against  Thomoi  Joknson  was,  by  wimm  a  htiaa 
nustake^  served  on  his  &ther,  J.  Jbiiuon,  who  lived  bMOMrvdl «p- 
in  the  same  house.    The  jdaintiff's  attorney  enquired  ^^^^^^[^^ 
for  common  bail,  and  a  person  in  the  office  said  it  was  ^^S^lX^iyia 
ffled.    A  declaration  was  then  ddiver^  against  T.  J.  ^  "TH^l^ 
The  attorney  returned  it,  saying  that  he  had  appeared  vpoo  it. 
far  J.  J.  sued  as  T*  <7.    Plaindff 's  attorney  said  he  had 
no  action  against  J.  <7.,  and  sued  out  an  alias  and  pluries 
against  T.  <7.,  who  was  ser?ed  with  the  pluries. 

Comyn  moved  to  set  aside  the  writ,  and  contended, 
that  having  been  served  on  J.  J.  it  was  functus  officio, 
and  therefore  no  alias  could  be  sued  upon  it. 

Pattesorif  contra,  contended  that  the  service  upon  J.  J. 
was  altogether  a  nullity,  and  that  the  latitat  was  not  in 
any  way  affiscted  by  it. 

Batlct  J.  (a)  The  service  of  the  latitat  upon  a 
wrong  person  by  mistake  was  the  same  as  no  service  at 
aD.  The  writ  was  not  affected  by  it,  and  consequently 
the  alias  and  pluries  were  good. 

Rule  discharged. 

(«)  TlwjoBlyJiidgtia  court 
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1828. 

Saturday  HAtDOIQ  ^lga^^Ut  WlLMOV, 

^JJj^^jJ^  .QASE.    JhejaeclaMjJon.i^tedthat.Uie.plaintifi.wM 

■ciltMd  tbon  M       possessed  of  a  dwellinii-bouse,  and,  by  reason  thereof, 

•bnttiDK  on  D  ' 

'<  an  inwndcd    wfls  entitle  to  a  way  from  a  coinmoQ  highway  to  liis 

fcetwid«,"        bouse,  for  horses,  cattle,  carts,  and  carriages;  and  that 

then  HTout,      defendant  obstructed  the  way  by  building  a  wall  u))on 

^ich^lh^    it.     Plea,  not  guilty.     At  the  trial  before  ^Ato«  C.  J., 

P™P«^°^^   at  the  Westminuier  sittings  after  last  Michaelmas  term, 

.unde^MHWM  the  following  evidence  was  given.    In  Jugiai,  180^,  a 

•erililiig  the      .il^atQ.pf  a  piece.^of  grpupd.^vas  granted-by  ooc  Sloane  to 

abntdnKOD       IV.  JSoAon ;  the  -  abuttal  on  <»ie  side, was  described  «s 

.ii^,"iiotm«>-Van  intpnd€)d  way  of  30  feet  i^ide."    The  ground  over 

^d^  fiTdd,    which  the  wy.was  to  be.  made  also  bdooged  to  tbe 

j^;^*^-  ,l«ls»or.    In  181  It.&Mm  underlet  to  plaintiff's  iandWd 

tilled  ID  ■contB-  (one  Pittard)  a  part  of  the  ground,  so  demised,., "..to- 

■nd  coutd  DM     getber,  with  all  ways  thereunto.apertainingi"  and  it  w»s 

tkm-pg^iut the  described  «8  abutting  "on  an  intended  ,wsy,"  without 

owner  of  the  •>  i  »».  .  i     -i  i 

■oil  for  lurnnr-  mentioning  any  width.     Pittard  built  a  bouse  upon  it, 

tMm^-^*"   ofwhicb  the  plaintiff  wQs  tenant.     In  1820,  the  defend- 
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Jindoe  obierved,  that  the  plaintiff  had  not  a  grant  of  a        182S. 
way  of  any  particular  width,  and  left  it  to  the  jury  to      hTrdciio 
say,  whether,  under  those  circumstances,  the  wall  was       ^<**nu 
a  nuisance.     The  jury  found  a  verdict  for  the  plaintiff, 
with  nominal  damages ;  and  in  Hilary  term  a  rule  nbi 
far  a  new  trial  was  obtained,  against  which 

Gunuy  and  Andrews  now  shewed  cause.  The  plain- 
tiff's landlord  was  entitled  to  a  way  thirty  feet  wide. 
'fhe  first  lease  described  the  intended  way  as  thirty  feet 
wide;  and  the  second  lease,  speaking  of  *'  the  intended 
way,^  moat  have  meant  one  of  that  width.  No  doubt 
the  first  lessee  was  entitled  to  a  way  thirty  feet  wide,  and 
lus  under-tenant  had  the  same  rights.  At  all  events,  the 
qwestion,  whether  the  wall  were  or  were  not  a  nuisance, 
was  properly  left  to  the  jury ;  and  although  according 
to  the  evidence  it  was  possible  for  a  carriage  to  turn 
ronnd  upon  the  road,  still  they  were  warranted  in  finding 
that  it  was  not  so  commodious  as  before  the  wall,  was 
built.  That  was  prc^rly  a  question  for  them,  and 
there  is  no  reason  to  disturb  their  verdict 

ScariM  and  LUtledaUf  contra.  The  lease  to  Pittard 
did  not  oontam  any  grant  of  a  way  of  a  particular  width. 
The  property  is  described  as  bounded  by  an  intended 
way,  not  saying  how  wide  that  was  to  be.  There  was 
DO  privity  between  the  under-tenant  and  the  original 
lessor  so  as  to  entitle  him  to  all  the  privileges  granted 
by  the  first  lease ;  and  even  if  there  were  the  description 
m  that,  it  does  not  amount  to  a  grant  of  a  way  thirty 
ieet  wide.  At  the  utmost,  it  would  only  amount  to  a 
covenant  by  Sloane  to  Bolion  to  make  a  way  of  that 
width ;  and  until  the  way  was  set  out,  the  party  could  . 

Vol.  II.  H  only 
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only  have  k  right  to  a  coiiTenieiit  way.  Although  the 
way  may  at  one  time  have  been  thirty  feet  wide^  Btill  the 
pUintiffmuEt  fail  unless  he  can  shew  a  grant;  for  bis 
possession  has  not  beoi  long  enough  to  warrant  the  pre- 
sumption  of  one.  It  most  be  admitted  that  he  is  en- 
titled  to  a  convenient  way*  and  accordingly  bis  declar- 
ation claims  generally  a  right  of  way  for  horses  and 
carriages ;  and  the  evid^ice  fully  established  that  he  has 
a  convenient  way  for  them,  notwithstanding  the  erection 
of  the  wall.  If  Bolton  vta  entitled  to  a  way  of  thirty 
feet  wide,  no  doubt  be  miglit  abridge  that  right  in  an 
under-lease ;  and  here  he  did  so^  by  using  the  words 
"  intended  way,"  without  specifying  any  width.  If  the 
plaintiff  had  in  this  instance  the  right  which  he  dmms, 
nil  under-tenants  must  be  entitled  to  every  privilege  ooit- 
tained  in  the  original  lease. 

Abbott  C.  J.  It  appeared  by  the  evidence  at  the 
trial,  that  the  road  now  lefl  in  front  of  the  plaintiff's 
house  was  as  wide  as  convenience  required,  and  that  the 
plaintiff  himself  had  declared  that  he  sustained  no  incon- 
venience from  the  erection  of  the  wall.  His  landlord, 
however,  has  a  right  to  sue  in  his  name;  hut  as  no 
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die  evidence  negatived  any  such  damage.    I  am  there-       1823. 
Are  of  opinion  that  there  ought  to  be  a  new  triaL 

Batlby  J.  I  am  of  opinion  that  this  question  de- 
pends npon  the  construction  of  the  original  lease.  Bof- 
Um  had  a  right  to  some  way,  and  he  might  have  bar- 
gained for  a  road  of  a  particular  description.  Without 
any  express  stipulation  the  law  would  give  him  a  way  of 
oecessityy  tor  the  convenience  of  the  houses  which  were 
to  be  built.  In  this  case  there  was  not  any  express 
stipulation  as  to  the  width  of  the  way,  but  the  abuttal 
was  described  as  aii  intended  way  thirty  feet  wide. 
That  was  merely  the  intention  of  the  owner  of  the  soil. 
He  does  not  expressly  engage  that  the  road  diall  be  of 
that  width.  It  was  his  intention  to  make  it  so  at  the 
time;  but  he  uses  no  words  which  could  fetter  his  inten- 
tion, and  prevent  a  deviation  from  it,  provided  a  conve- 
nient way  was  left  for  Bolton  and  his  under-lessees. 

HoLROTD  J.  The  plaintiiF's  claim,  as  stated  in  his 
declaration,  is  of  a  right  to  pass  and  repass  on  foot  and 
on  horse-back,  and  with  cattle,  carts,  and  carriages. 
He  does  not  specify  the  particular  width  of  the  way; 
but  the  declaration  would  be  sufficient,  provided  he 
proved  a  title  to  a  way  thirty  feet  wide.  The  ground 
on  which  the  plaintiff's  messuage  is  built,  and  the  road 
also,  originally  belonged  to  Shane.  When  he  demised 
it,  the  party  renting  would  have  no  right  of  way  but 
such  as  was  incident  to  the  lease,  or  such  as  was  ex- 
presdy  given.  Upon  the  evidence,  it  appears  that  he 
still  has  a  convenient  way.  But  the  plaintiff  says  that 
by  the  lease,  a  way  thirty  feet  wide  is  given  either  ex- 
pressly or  by  implication.     It  certainly  is  not  given 

H  2  expressly* 
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expressly.  The  intended  nay  is  do  part  oCtbat  which 
was  granted ;  and  the  declaration  of  an  intention  is  not 
an  implied  grant.  Again,  the  under-lease  describes  the 
ground  demised,  and  the  ways  granted  by  the  words 
**  all  ways  thereunto  appertuning."  The  road  in  qnes- 
tion  bang  over  the  ami  of  the  original  lessor,  wonld 
not  pass  by  those  words.  Leases  generally  contain 
the  words  "  heretofore  used,"  by  which  such  a  way 
would  pass.  But  in  the  absence  of  them,  or  any  other 
words  to  the  like  effect,  the  under-lease  would  confer 
nothing  more  than  a  convenient  wsy.  The  rule  for  a 
new  trial  must  therefore  be  made  absolute. 


Best  J.  concurred. 


Auuntb. 


Bishop  against  Howard. 

'    A  SSUMPSIT  for  use  and  occupation.     Plea,  general 
At  the   trial  before  Jliott   C.  J.,  at  the 
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rent  at  Miduadmazs  but  it  was  proved  that  the  defendant  1 8d3. 
piid  a  quarter's  rent  in  Marchf  1822,  and  took  a  re- 
oe^  fat  it^  as  for  a  quarter's  rent  due  to  the  plaintiff 
at  ^hrUtmas.  This  action  was  brought  to  recoror  a 
^lartar^s  rent  alleged  to  be  due  at  Ladjf^dajf^  1822. 
The  Lord  Oiief  Justice  left  it  to  the  jury  to  say,  whether 
a  new  agreement  for  a  tenancy  could  reasonably  be  in- 
ferred from  that  which  had  passed  before  Midsummer, 
1621,  and  from  the  payments  above  mentioned,  or 
wfaethar  it  was  merdy  a  holding  over  by  the  defendant. 
The  jury  found  a  verdict  for  the  defendant ;  and  in 
tSkay  term  a  rule  having  been  obtained  for  a  new  trial, 

iSoorfe^and  R.  Scarlett  now  shewed  cause.  After  the 
espiivtion  of  the  old  lease  the  defendant  was  merely  a 
tenant  at  will,  and  there  could  be  no  yearly  or  quarterly 
tenancy  unless  there  were  a  fresh  contract.  But  that 
was  negatived  by  the  jury.  Bight  dem.  Flower  v. 
Darbg{a)  proceeded  on  the  ground  of  such  supposed 
oontract.  Here^  no  such  contract  existed  before  Mid- 
sonuner,  1821,  and  therefore  no  continuation  of  it  could 
be  presumed.  No  notice  to  quit  was  necessary  at  Mid- 
summer, for  the  term  ended  on  a  precise  day*  Messenger 
V.  Armstrong,  {b)  And  the  defendant  had  a  right  to 
quit  at  Christmas  when  he  tendered  the  keys  of  the 
houses  the  jury  having  found  that  no  fresh  contract  was 
made.  It  appears  as  if  there  had  been  a  mistake  be- 
tween the  parties,  and  that  they  supposed  the  old  tenancy 
to  end  at  Michaelmas.  That  explains  the  defendant's 
refusal  to  give  up  the  possession  at  Midsummer,  and 
dees  away  with  the  idea  that  any  new  tenancy  was  con* 

(a)  1  r.  JR.  U9.  (6)  Jhid.  5S. 

H  S  templated 
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tenplated  by  the  parties.  In  Zomk  dan.  Ward  v.  Wil- 
Ut^aleifl\  where  the  landlord  bad  distrained  after  notice 
to  quit,  that  was  certainly  held  a  waiver  of  the  notice ; 
but  there  the  defendant  had  before  been  tenant  from 
year  to  year.  Here  there  was  no  Bucb  prerions  te- 
naiK7 ;  and  the  jury  n^tived  the  existence  of  a  new 
agreement. 

F.  Polloek,  contra.  The  evidence  established  a  te- 
nancy from  year  to  year,  or  at  least  from  qoartcr  to 
quarter,  as  a  presamption  of  law,  and  it  was  not  a  fit 
qnestioa  for  the  consideration  of  the  jury.  Before 
Midsummer,  the  plaintiff  asked  if  the  defendant  would 
^ve  up  the  ponesuon,  and  the  defendant  refused  to  do 
so,  snd  claimed  a  notice  to  (]uit.  He  must  then  have 
considered  fainwelf.a  tenant,  and  what  was  fonnerlya 
tenancy  at  will  ia  now  held  to  be  a  tenancy  from  year 
to  year.  Doe  dem.  Flaaer  v.  Darly.  Doe  «.  Watts,  (ft) 
Doe  T.  Wetter,  {c)  It  is  not  necessaiy  that  rent  diould 
have  been  paid  for  a  whole  year ;  payment  for  one  qneiter 
at  Christmas  was  suffident.  Had  the  landlord  brought 
(jectment  against  the  defendant  without  notice,  the  pro- 
duction  of  the  receipt  for  rent  would  have  been  an  answer 
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it  to  them  to  say,  whether  a  teiumcy  was  created,  or       1823. 
whether  there  was  a  mere  holding  over  by  the  defendant;       bubop 
and  they  found  for  him.    If  those  acts  were  conclusive       ogauui 
evidence  of  a  new  tenancy  from  year  to  year,  my  di- 
rection was  wrong,  and  there  ought  to  be  a  new  trial. 
My  learned  Brothers  tHink  that  the  commencement  of 
another  year  and  the  payment  of  rent  concluded  the 
question  in  favour  of  the  plaintiff.     I  have  still  some 
sligfat  doubts  upon  the  question^   but  defer  to  their 
authori^.  ^ 

Bayley  J.  It  appears  that,  before  Midsummer,  in  a 
conversation  between  the  plaintiff  and  defendant,  the  ^ 
latter  insisted  upon  his  right  to  have  a  notice  to  quit ; 
thai  was  holding  himself  out  as  tenant  of  the  premises* 
He  ccmtinued  in  possession  .until  Christmas^  and  in 
March  following^  paid  rent  for  the  quarter  ending  at 
Chrishmu  i  that  was  evidence  that  a  quarter's  rent  had 
been  paid  at  Michaelmas,  If  he  paid  that  money  as 
raUf  it  took  away  his  power  to  say  that  he  was  not 
tenant,  as  the  receipt  of  it  took  away  that  power  from 
the  landlord.  In  the  case  put  of  an  ejectment  brought 
to  recover  possession,  the  production  of  the  receipt  or 
proof  of  the  payment  of  rent  at  Michaelmas  would  have 
been  a  bar  to  the  action ;  and  the  situation  of  the  plain- 
tiff would  be  singularly  hard  if  he  could  not  maintain 
either  use  and  occupation,  or  ejectment.  I  think,  there- 
fore, that  there  should  be  a  new  trial 


HoLROYD  and  Best  Js.  concurred. 


Rule  absolute. 
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The  Kino  against  Thomas  Dolby. 

TNCICTMENT  for  libel.  The  case  came  on  for 
trial  before  Abbott  C.  J.  and  r  Bpecial  jury,  at  tlie 
ABddUsex  Bitting*  after  Mitkaebnas  term,  1821.  Two 
■f  the  ipecial  jarjrmen  only  having  appeared,  the  pro- 
-■ecutor  prayed  a  tales;  the  defendant  challenged  the 
array  of  tales,  on  the  ground  that  John  Garratt,  Esq., 
ene  of  the  two  persons  who  tc^ther  constituted  'the 
sheriff  of  Middletex,  was,  at  the  time  of  arraying  the 
panel  cftaJes,  one  of  the  prosecutors  of  the  said  indict- 
ment. Upon  which  challenge  the  prosecutor  took  issuer 
and  triers  were' immediately  iqipointed,  who  found  for 
the  defendant  on  the  challenge.  The  pand  of  the  tales 
was  thereupon  qnn^ed,  and  the  cause  made  a  remanet 
to  the  sittings  after  HiUay  term,  1822.  In  the  course 
of  (hat  tenn  a  rule  was  obtained  for  entering  a  sug* 
gestion  on  the  roll,  that  JoAn  Garratt,  who,  together 
with  W,  Venabiet,  made  one  sheriff  Sic.  was  one  of  the 
prosecutors  of  the  said  indictment  •,  and  further  order- 
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objeded  by  tlie  defiendant's  counsel,  that  there  ought  to       1823. 
lunre  been  a  writ  of  decern  or  octo  tales;  but  this  ob- 

Tbe  Knro 

jection  was  overruled,  and  the  Lord  Chief  Justice  called  agama 
oo  the  coroners,  to  summon  instanter  such  of  the  by- 
standers as  in  their  discretion  they  should  think  fit*  Mr. 
SterUtigf  the^nly  coroner  present,  was  proceeding  to  obey 
this  order ;  it  was  objected  by  the  defendant's  counsel, 
that  the  Tenire  wiis  awarded  to  the  coroners  in  the 
plural,  and  that  the  return  must  be  made  by  both. 
Tbe  Lord  Chief  Justice  allowed  the  objection,  and  the 
cne  was  made  a  remanet.  The  indictment  again  came 
on  for  trial,  at  tbe  adjourned  sittings  after  jMtUfy  term, 
1828«.  sakl  the  qpeoial  jurymen  having  been  called  over, 
and  nx  having  appeared,  amongst  whom  were  the  two 
who  appered  on  the  first  occasion,the  officer  was  proceed- 
ing to  swear  talesmen,  when  the  conmers'  r^um  was  ob- 
jected tOf  OD  the  ground,  that  as  two  special  jurors  had 
appeared  whea  the  case  was  first  set  down  for  trial,  the 
cwmiers  onght  to  have  then  summoned  a  sufficient 
UMahfirrnmnlrc  up  4he  deficiency,  instead  of  summoning 
a  foil  jnry.  This  objection  was  overruled.  It  was  then 
ofayected  that  the  coroners,  in  violation  of  the  statute 
which  directed  that  the  tales  should  be  chosen  de  cir- 
camstantibus,  had,  by  letter,  requested  persons  to  attend 
ss  jurors.  The  tales  were  taken  from  the  common  jury 
pinel,  from  which  talesmen  were  usually  summoned. 
Tbe  Lord  Chief  Justice  overruled  the  objection,  and  the 
defendant  was  tried,  and  found  guilty.  A  rule  nisi  for  a 
new  trial  was  obtained,  in  Mickaelmas  term,  upon  three 
grounds :  first,  because  the  coroners  had  summoned  the 
taiesmeb,  instead  of  taking  those  who  were  accidentally 
present;  secondly,  that  there  was  a  mistrial,  it  appearing 

that 
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that  Ibe  special  jury  had  been  summoned  by  the  coroner, 
to  which,  when  aummoDed  by  the  sheri^  there  was  no 
challenge,  and  two  of  the  spedal  jarymen  had  appeared 
when  the  case  was  first  called  on  for  trial ;  thirdly,  that 
tliere  were  two  v^res  on  the  record. 

Gumey  and  Tindal,  on  a  former  day  in  this  term, 
shewed  cause.  It  would  be  extremely  harsh  to  presume 
that  the  coroners  would  be  guilty  of  an  offence,  when 
there  does  jiot  ^ipear  the  slightest  ground  for  sus- 
pecting one.  But,  unless  it  be  shewn  that  they  acted 
corruptly  in  summoning  certain  persons  to  serve  as  tales- 
men, die  objection  to  those  who  were  summoned,  cannot 
prevail.  The  offence  of  embracery  most  nearly  re- 
sembles that  which  is  now  imputed.  But  a  conmer 
cannot  be  guilty  of  that  unless  he  acts  corruptly.  Ba- 
coiis  Abr,  tiL  Juries,  Judgment  in  Attaint  (S).  It  ia  Dot 
enough  to  shew  that  the  coroner,  a  known  officer  of  the 
court,  has  brought  certain  perstHis  into  court  to  provide 
for  a  deficiency  of  special  juiymen.  Some  impn^ier 
motive  mnst  be  shewn,  which  cannot  be  done  in  this  in- 
stancy as  what  he  did  was  in  obedience  to  a  rule  of 
the 


Dour* 
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4  &  5  Ph.  4*  M.  c.  7.  to  prosecutions  tried  at  nisi  prios.        18S8. 

BytfaeT&SfF.S.  e.S%.  5.3.}anactfortheeaseof  jurorsi       

the  shenn  18  directed  to  return  as  talesmen,  those  who  agamm 
shall  be  returned  upon  some  other  panel  to  serve  at  the 
same  assizes.  And  by  the  8  G.  2.  c.  25.  the  same  panel 
is  to  be  annexed  to  every  venire  facias;  and  the  15th  sec- 
tmi  of  that  act  says,  that  when  a  special  jury  has  been 
stmdk,  that  shall  be  the  jury  to  try  the  cause.  Bex  v. 
Pmy.  (a)  The  mode  of  proceeding  adopted  in  this 
cne^  was  the  only  one  by  which  those  statutes  could  be 
ob^ed.  The  list  of  spedal  jurymen  was  handed  to  the 
coroners ;  they  summoned  them  all,  and  returned  the 
common  venire  panel  for  the  talesmen.  Had  a  writ  of 
deoem  tales  issued,  that  would  have  been  in  violation 
of  the  8  6. 2.  c.  25.  5. 1 5.  Had  any  other  talesmen  been 
taken,  the  7  &  8  fF.  3.  c.  82.  would  not  have  been 
observed.  The  42  Ed.  8.  c.  1 1.  manifestly  does  not  apply 
to  the  tales,  but  only  to  the  (Original  panel  returned  upon 
the  venire.  Symonds  v.  Walsh  (6)  by  no  means  proves 
that  there  cannot  be  two  venires.  There  the  judgment 
was  reversed,  because  the  venire  was  awarded  to  the 
wrong  person ;  and  in  Pretious  v^  Bobinson  (c),  it  appears 
that  the  jury  were  selected  from  different  panels  returned 
to  the  two  veniires,  and  no  ground  was  assigned  for 
issuing  the  second  venire.  And  on  the  other  hand,  Rex 
V.  The  City  of  Worcester  (rf)  and  Sir  Percival  WiUougUfy 
V.  Egerton  {e)  shew  that  there  may  be  a  second  venire 
where  the  sheriff  is  unindifferent.  Now  here  there  is  a 
suggestion  on  the  record,  that  the  sheriff  was  not  the 


(a)  5  T,  R.  455.  (6)  Cro.  Jac.  547. 

(c)  2  renir.ns.  (d)  Skin,  105. 

(«)  CVu.  Jac  55. 
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16SS.  proper  officer  to  retuni  the  jur; ;  that  has  sot  been  de- 
nied, and,  therefor^  tbe  venire  was  ptopady  avrarded  to 
the  coroners. 

Seariett  and  Evam,  oontr^.  Tbe  coroner  ought  not 
to  have  naed  means  to  procure  the  attendance  of  par- 
ticular indiTidoals  as  talecmKi.  If  tbe  coroner  might 
so  collect  persons,  the  sheri^  in  all  criminal  cases,  might 
actio  the  same  manner;  fortlie  7  &  S  W.S.  c.  32.,  re- 
quiring the  sberifi'  to  return  such  persons  to  serve  upon 
the  tales  as  shall  be  returned  upon  some  other  panel, 
does  sot  s^ly  to  criminal  cases.  He  might  collect 
persons  wfawn  fae,  from  bad  motives,  procured  to  attend. 
Ns;,.  U  is  pouible  that  some  of  the  very  twelve  persons 
to  whom  tbe  d^ndant  bad  oljected,  as  special  jury- 
moo,  mi^t,  l^  Bu^  means,  be  called  upon  to  serve  as 
tidesmoi,  A  verdict  of  acquittal  or  of  guilty  might  in 
aH  criminal  cates  be  made  certain,  if  the  officer  returning 
the  jury  was  so  disposed.  By  the  common  law  no  perscHis 
could  be  summoned  on  the  tales  without  affi)rding  to  tbe 
party  accused  the  importunity  of  knowing  beforehand 
who  those  persons  were  to  be.  By  the  42  Edm. 3.  c\\. 
i  ordained,  that  no  inquest  except  aaeizes  and  deli- 
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tbe  attoidaiioe  of  the  pencxis  be  so  selected ;  but  there 
it  DO  such  process*.  As  to  the  other  point,  if  The  King 
v.  Edmomds  (a)  be  kw,  the  special  jury  panel  could  not  lie 
cihiJlengedy  because  the  sheriff  was  not  unindiflferent. 
The  special  jury  in  this  case  was  not  cballengedi  and  the 
Aerifl^  ther^re^  ought  to  have  summoned  it;  and  if 
tbe  jury  was  not  full,  the  corcmer  might  have  been  pre- 
sent and  summoned  a  tales*  The  suggestion  does  not 
wSetit  the  question,  because^  unless  it  stated  a  legal 
ground  for  directing  the  process  to  the  coroner,  it  would 
not  make  the  proceedings  l^al.  Synumds  v.  Walsh,  {b) 
If  T%€  King  V.  Edmonds  be  not  law,  then  the  defendant 
is  entitled  to  a  new  trial,  because  his  counsel  was  pre- 
vented challenging  the  array  of  the  special  jury.  Pre^ 
twsif  r.  MMnson  (e)  is  an  authority  to  shew  that  there 
cannoC  be  two  venires  on  the  record. 

Cur.  adv.  vnlL 


1823. 

TteKuia 
QgnmM 


Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court. 

Thb  case  came  before  us  on  a  motion  for  a  new  trial. 
Two  objections  were  taken  to  the  proceedings ;  first, 
that  the  award  of  a  venire  facias  juratores  to  the  co- 
roners, after  a  prior  award  of  a  similar  process  to  the 
sherifi,  on  which  something  had  been  done,  was  irre- 
gular ;  and,  secondly,  that  upon  the  prayer  and  award 
of  a  tales  at  Nisi  Prius,  under  which  the  cause  was 
'actually  tried,  the  tales  ought  to  have  been  taken  out 
of  the  persons  who  should  happen  to  be  accidentally 
present  in  court,  without  any  previous  measure  adopted 


(a)  AB.iJ.47h 


(6)  CVo.  Joe.  547. 


(c)  S  VerUr,  175. 


by 


CASES  IN  TRINITY  TERM 

by  the  coroaers  to  obtain  (be  presence  of  any  persons 
wJuHQ  they  mi^t  consider  to  be  proper  persona  to  co»> 
stitute  the  tales,  if  a  tales  should  become  oeceuary. 

The  first  objection  was  argued  very  much  aprai  a  sup- 
position that  the  process  to  the  coroners  directed  them 
to  summon  other  persons  than  those  who  had  been  pre- 
viously summoned  bj  the  sherifis.  Bat  this  suppositimi 
is  not  warranted  by  the  Jangoage  of  the  record,  for  the 
direction  to  the  coroners  is  only  to  cause  to  come  twdve 
good  and  lawful  men,  not  twdve  other  good  and  law- 
ful men ;  and  in  fiict,  this  being  a  special  jury  cauac^ 
though  it  does  not  so  appear  on  the  record,  the  primary 
panel  returned  by  the  coroners  ocmtained,  as  it  ought 
to  have  don^  the  same  identical  names,  and  no  others, 
as  the  pand  previously  returned  by  the  sheriffi  on  the 
process  directed  to  thnn,  being  the  persons  nominated 
under  the  rule  of  court,  and  in  conformity  to  the  act  of 
pariiamenk  And  the  effect  and  substance  of  the  wlude 
proceeding  was  precisely  the  same  as  if  an  octd  or 
decern  tales  bad  been  awarded,  according  to  the  ancient 
course  of  proceeding,  prior  to  the  statutes  giving  the 
tales  according  to  the  practice  now  in  use.  So  that  the  . 
case  has  been  tried  by  the  very  principal  juron,  by  whom, 
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No  objection  was  made  at  tbe  trial  to  the  individuals        1823* 

I 

sonioiQoed  and  appearing :  nor  was  it  alleged  that  the       '^~~~ 
ooronen  had^  in  the  particular  instancei  acted  from  any        agama 
improper  motive  or  design.     But   the  objection  was 
pot  upon  general  prindples ;  upon  the  supposed  danger 
of  allowing  a  coroner,  or  sheriff  to  secure  the  attend- 
ance of  persons  chosen  by  himself  and  thereby  in  effect 
to  sdect  a  part  of  the  jury.     This  objection  is  in  direct 
and  manifest  contradiction  to  the  whole  principle  and  . 
pncdoe  of  the  common  law.    By  tbe  common  law, 
the  person  to  whom  the  jury  process  was  directed, 
whether  sheriff  or  coroner,  as  the  case  might  be^  chose 
whom  he  would  summon  to  attend,  and  place  upon  his 
pand:  if  a  full  jury  did  not  appear,  and  a  decem  or 
octo  tales  was  awarded  at  the  common  law,  the  sheriff 
or  coroner   in  like  manner   selected    the  persons   in 
esecaticm  of  this  process.     Our  common  law  acknow- 
ledges no   such  absurdity  as  taking,   by  diance  and 
hazard,  the  persons  who  are  to  discharge  the  impor- 
tant duties  of  jurymen.       It  has  ordained  that  this 
shall  be  done  by  some  known  and  responsible  officer^ 
who  may  be  punished  if  he  act  amiss.     Even  under  the 
statute  35  Hen.  8.  c.  6.,   which  gave  the  tales  de  cir- 
cumstantibus,  as  it  is  usually  called,  a  discretion  is  to 
be  exercised  by  the  officer.     The  provision  was  made^ 
as  appears  by  the  words  of  the  fifth  section,  **  for  the 
more  speedy  trial  of  issues,"  not  for  the  prevention  of 
partiality,  as  was  suggested  at  the  bar.     And  by  the 
sixth  section,  the  sheriff  or  other  minister,  is  "  to  name 
and  appoint  so  many  of  such  other  able  persons  of  the 
county  a§   may  be  present  at  the  said  assizes,  or  nisi 
prius,"  as  shall  be  sufficient  to  make  up  the  number  re- 
quired.    Nomination  and  appointment  import  selection. 

A  dis- 
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I8S3.  A  dtacretioD  is  to  be  exerdscd,  thoogb  the  number  of  the 
*^^~  penona  out  of  whom  the  choice  is  to  be  made  is  of 
agidiut  necessity  limited  to  those  who  may  h^pen  to  be  at  the 
assizes,  or  nisi  prias.  -  And  it  was  well  observed,  pn  the 
part  of  the  crown,  that  such  a  proceeding  as  was  ad<^ted 
by  the  cortmera  on  this  occasion,  is  much  less  open  to 
the  probability  of  an  unbir  trial,  than  the  taking 
the  tales  fix>m  those  who  may  happen  to  be  present  io 
court ;  inasmudi  as  either  parly  may  on  a  trial  take 
measures  to  fill  the  court  with  his  own  friends  and  parti- 
zans.  For  these  reason)  we  thmk  the  rule  for  a  new 
trial  ought  to  be  discharged. 

Rule  discharged. 


The  Kino  against  Althorne.  (a) 

O^  Bn  appeal  against  an  order  of  two  jostices,  for 

the  removal  of  John   fV^gins   and  Eiicaieth   his 
wik,  from  the   parish   of   Mcn^nd  to   the  parish   of 
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was  seiUed  in  JUhomey  at  Michaelmas^  1821,  agreed  1&9S« 
with  Mr.  Crtnlj  a  fiurroer  in  the  parish  of  Majfiand^  to 
lire  with  him  as  his  servant  in  husbandry  from  that  Mi*  agabm 
tiaelmas  till  the  Michaelmas  following,  at  1 05.  per  week 
§or  the  winter  half  year,  and  1 15.  per  week  for  the  sum- 
mer; and  if  he  and  his  master  could  not  agree  for  the 
hanrest  month,  the  pauper  was  to  harvest  for  himsdf 
where  he  pleased."  Previous  to  tlic  harvest  the  master 
oflbred  the  pauper  5L  for  the  harvest,  which  he  agreed 
to  take;  and  accordingly  continued  in  his  master's  ser« 
vice  daring  the  whole  year." 

Jessoppj  in  support  of  the  order  of  sessions,  was  stop« 
ped  by  the  Court. 

Bradriclf  contra,  contended,  that  this  was  a  con- 
didonal  and  not  on  exceptive  hiring,  and  that,  as  the 
pniper  actually  served  for  the  whole  year,  he  gained  a 
Nttlement  in  Mm/land. 

Y^lper  Cwiam.  The  service  would  not  have  con- 
tinued for  the  whole  year,  unless  after  the  original  hiring 
a  new  bargun  had  been  made  for  the  harvest  mcmth. 
There  was  not  then  any  one  hiring  for  a  year;  and 
therefore^  although  the  pauper  actually  served  for  a  year, 
it  was  not  such  a  service  as  confers  a  settlement. 

Order  confirmed. 
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Tlie  King  against  The  Inhabitants  of  Byker. 


>]r  indcDnue 


■■  B  drim  in  a 


•Ddbewnto 
iocliEit  10*.  6i. 
terwnrrttct 

and  Sf.  W.  par 

itjiarljias 
idl*(tobed>. 
diuttdoator 
hiiw^ci). 

Tbnawwa 


llMiaittdietioii 
of  tb«  Jafdct^ 


TTPON  an  appeal  against  an  order  of  two  justices 
for  the  county  of  Durham,  for  the  removal  of  tfit' 
Jiam  Gray  and  Mary  his  wife,  from  the  townehi[)  of 
ffta^hton-Ie-Spring,  in  tlie  said  county  of  Durhartt,  to 
the  torniihip  of  Bt/ter,  in  the  county  of  Northumberland, 
the  court  of  quarter  sessions  at  Durham  confirmed  the 
order,  subject  to  the  opinion  of  this  Court,  upon  the 
foOowmg  case.  By  an  indenture  bearing  date  the  SSd 
day  of  October,  1809,  and  purporting  to  be  made  be- 
tween Jamei  Potts  of  Bi/Irer,  in  Northumberland,  of  the 
one  part,  and  the  several  persons  whose  names  or  mark* 
were  thereunto  subscribed,  of  the  other  part,  the  said 
Jamet  Potts  did  hire  and  retain  the  several  other  parfiei 
thereto,  and  they  did  hire  and  bind  themsefves  as  worlc- 
men  or  servants,  to  be  employed  in  a  certain  colliery 
for  the  term  of  a  whole  year,  from  the  2 1  st  day  of  Ja- 
mttrry,  1810,  and  to  serve  J.  P.  in  the  colliery  for  cer^ 
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to  ibb  maniiar  of  working  the  oollioy,  and  work  tho       ISfSi 

ooUierj  ikirly  and  rq^nlarly,  and  as  therein  farther  ex« 

wesaedi  or  in  default  thereof,  shonid  forfeit  and  kite       ^Mtti 

Til  fiiiiitfl' 
(to  be  retained  oat  of  their  wages)  the  sum  ot  lO$»6tL       imm 

ibr  every  act  of  disobedience ;  and  also  the  siim  of 

2s,  64m  per  di^  for  lying  idle  upon  each  hewers  deputy* 

enmemanj  oo-setter,  sinker,  driver,  or  ctfi-baxblduui,  10 

be  dadncted  as  aforesaid ;  and  for  every  working  diqr 

wkidi  they  or  any  of  them  so  hired  and  bound  lis  aforo* 

nki  aboQld  absent  themselves  from  their  empkiymeiit^ 

or  should  n^lect  or  refuse  to  fulfil  an  I  execute  the 

whole  of  the  business  of  an  Usual  day's  worki  unless 

pfcnraoted  by  sickness  or  some  cither  unavcndable  caase^ 

the  dcSudteis  should  forfeit  and  lose  (to  be  retained  as 

aforesaid)  the  sum  of  81;  6ii.  for  every  sucii  Je&nl^ 

rsfissaly  or  neglect ;  all  which  said  forfetturci  and  pe« 

nataies  should  be  deducted  and  retaiikMl  out  of  the 

w^es  or  earnings  of  «ach  oflTeilder  at  the  fiM  pqr-day 

Best  after  the  crffcnce  should  be  committed.    And  in 

the  said  indenture  was  contained  a  pnmso,  that  the 

indenture  shoukl  not,  nor  should  any  covenant  or  claose 

theredi  contained,  be  construed  to  extend  t6  oust  or  ex* 

dnde  any  justices  of  the  peace  from  any  jurisdiction  6r 

cognizance  which  the  statute  law  of  this  kingdom  hath 

given  to  sndi  justices  over  masters  and  servants ;  but, 

00  the  contrary,  that  each  of  the  said  several  parties 

thereto  should  be  at  full  liberty,  notwithstanding  any 

thing  therein  contained,  upon  any  breach  of  any  of  the 

before-mentioned  covenant^  to  call  for  and  require  the 

aid  and  assistance  of  any  justice  or  justices,  to  compel 

the  performance,  or  punish  any  breach  of  such  cove« 

nants^  as  for  as  by  law  they  could  or  might  if  the  said 

indenture  had  not  been  made»  And  itwusfivther  covoi*' 

I  2  nanted 
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18fi3<  na&ted  and  agreed,  that  in  case  the  said  J.  P.  should 
„r~r"  think  it  neoeuaij,  at  or  about  Ckristnuu,  1822,  to  re- 
Bfc'^^jff....  P^''*  ^'^''i  Of  atnend  any  engines  or  machines  of  or 
aatoor  boltHigiag  to  tlie  said  colliery,  or  to  remove  or  prevmt 
any  obstrocdms  or  hindrance  which  might  have  h^ 
pened  to  the  same,  or  to  do  any  other  thing  which  be 
the  BU>1  J.  i%  his  execnton^  Sec.  should  think  needful 
to  be  ilone  in  the  said  colliery,  or  the  working  of  the 
aame^  bat  then  it  should  be  lawftil  for  bim  to  stop  tbe 
woiUntjs  at  all  or  any  of  the  pits  of  the  colliery  for  any 
leogth  i>f  time  not  exceeding  in  the  whole  the  space  of 
sercn  days,  without  paying  or  allowing  any  wages  ot 
sums  of  money  to  any  of  the  several  parties  who  should 
tliereby  be  prevented  from  doing  their  daily  work,  sare 
and  except  snch  <^tbem  as  should  be  employed  by  him 
ill  any  other  work  in  and  about  tbe  colliery,  or  otbo:- 
vis^  vlio  shoald  be  paid  or  allowed  reasonable  wages 
ix  tadx  bis  or  their  other  work.  This  indenture  was 
execttte^l  by  Jama  PotU  and  by  WiUiam  Grog,  tbe 
pauper,  togethrr  with  a  great  number  of  other  work' 
men,  uiK>n  the  day  it  bears  date.  William  Oreof  was 
retained  and  bved  by  the  said  indenture  as  a  driver. 


MruM» 
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K  AUenony  in  support  of  the  order  of  sessions.    The        1 S25. 
ptaper  acquired  a  settlement  in  Byker.    The  question 
her&  is  very  different  from  Bex  y.  Gateshead,  (a)  .  In       agnhut 
that  case  there  were  several  clear  exceptions  out  of  the       matoi 
contract.     Here,  there  is  nothing  of  that  kind.     The 
service  is  not  limited  to  any  stated  numl)er  of  hours  in 
each  day*     The  question  must  be  decided  by  this  prin- 
dple,  that  the  exception  must  be  in  the  contract  itself. 
It  will  not  be  an  exception  if  by  the  custom  of  the 
coontry,  or  by  the  custom  of  a  particular  trade,  or  by 
special  leave  of  the  master,  the  servant  works  during 
certain  hours  only,  (fi)     The  clerk  in  a  mercantile  house 
attends  during  certain  hours  only ;  but  if  he  were  hired 
for  a  year,  the  hours  of  rest  would  not  be  an  exception 

(a)  Rtx  r,  GaUiheadf  E.  T»  3  G*  4.  —  The  p«uper  w«t,  togetber  with 
BMBj  other  penoDs,  htrod  po  work  in  a  ooUiery  firom  the  5th  of  JpHip 
IBIS,  to  the  5th  of  jiprU,  1814.  Amongst  other  things,  it  wu  stipubied 
tbeft  mdk  man  should  on  eadi  worlcmg  da^  do  such  a  qtimtitf  of  woik  «• 
riMMdd  be  decnicd  equal  to  a  full  day's  work,  and  sbouM  not  leave  the  pit 
untfl  that  qoantitj  was  completed,  or  in  default  thaeof  should  forfeit 
Si.  &i.  The  mester  stipulated  to  find  work  for  the  men  during  the  wliole 
jctfy  and  to  forfeit  St.  6cf.  for  ercry  day  that  he  should  oblige  them  to  lie 
idle,  except  at  the  Christmas  bolidajs,  which  were  not  t  j  exceed  ten  days. 
Ihcre  was  also  a  proviso*  tbat  nothing  in  tbe  agreement  should  oust  tbe 
jurisdiction  of  tbe  magistrates.  The  pauper  worked  for  tbe  whole  year« 
ifldnding  tbe  holidays^  except  on  certab  SaturdajfS  called  pay  Saturdays, 
when  tbe  wages  were  paid,  and  tbe  men  did  no  work.  Tbe  justices  at 
sesuons  held  tbat  this  biring  and  service  did  not  confer  a  settlement 

WUHamst  in  support  of  tbe  order  of -sessions,  relied  upon  Ilea  v.  JSdg" 
mond,  S  B.  iA.  107.,  and  contended  tbat  tbe  agreement  between  the 
pauper  and  hb  master  was  merely  for  a  certain  quantity  of  work. 

Timdait  oootri^  referred  to  tbe  proviso  at  tbe  end  of  tbe  agreement  to 
ibew  that  the  reUtiou  of  master  and  servant  existed  throughout  tbe  year, 

Fer  Curiam.     That  would  not  authorise  tbe  noagistrates  to  interfere 

contrary  to  tbe  express  contract  of  tbe  parties.      Tbe  case  is  not  distin- 

giuhable  in  principle  from  Bet  v.  North  Nibley  and  Bex  v.  £dgmond. 

The  pauper  has  not  stipulated  to  be  under  tbe  control  of  tbe  matter  for 

tbe  wbole  year. 

Order  of  sessions  confirmed. 

{h)  See  Sat  t.  St,  Jpus,  Burr,  8*  C*  .671«     Be9  t.  Birmm^m,' 

lJhtig.99S. 

Is  iMt 


US  CASES  IN  TRU^iTY  TERM 

19BS.  not  of  the  contract.  Thero  are  certain  implied  excep- 
'IV  tioBt  in  every  cootnet.  Be*  t.  M  Saintt,  Worcester,  (a) 
»«(■<  Here,t  lie  nambcr  of  hgon  during  which  the  tervica  wss 
MM  if  to  be  pffrformctt,  vMmerely  intcwlucedeBaniodeorcsl- 
cnlBtiag  tlie  Miount  of  the  wages.  The  hiring  was  gmer&l, 
lllthoiigh  the  mode  of  cftlculRting  the  wage*  wai  ^>«ciali 
wd  wages  ver«  not  to  be  paid  for  fourteoi  hours'  service 
mly;  if  the  sendee  were  longer,  the  pauper  was  to  have 
higher  wages.  So,  also,  the  retention  of  part  of  the 
ipRgca  in  case  of  negligence,  wm  merely  for  the  purpose 
ftf  enfoning  obedience.  And  bestdea  the  forfeiture  for 
«bsenc«^  thfre  if  4  special  prorision,  that  the  jurisdictioo 
flf  the  tnagiftrates  shall  not  be  oi^sted ;  aqd  ibey  might 
compel  thfi  party  to  perre.  Th4t  does  not  r^trfun  tbp 
origitud  unqualified  hiring  for  a  whole  yea^.  The  sti- 
palaUotf  as  fo  repairing  the  engine  applies  to  the  master 
Atrntt  (uhI  does  not  ^ve  the  servant  any  power  to  go 
away.  The  master  might  employ  him  elsewhere.  That, 
fitfirefonv  wai  not  an  exceptive  hiring,  apd  the  service 
nnder  it  was  sniGcieDt  to  confer  a  settlement.  Bex  r, 
Bi^ond{b)  Is  distinguishable;  for  in  that  case  there 
was  a  dear  stipulation  for  absence  and  leave  to  serve 
any  other  mastiT  during  severe  Irost.     Tlint,  too,  was 
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certain  "sum  for  a  day's  work  not  exceeding  fourteen  18^S» 
hoars.  No  magistrate  could  have  compelled  the  pauper 
to  return  to  work  after  the  expiration  of  the  fourteen  agavui 
hours.  Then,  according  to  Bex  v.  Narih  Nibley  {a\  that  iiati  of 
did  not  confer  a  settlement.  It  is  no  answer  to  say  that 
the  hiring  was  originally  for  a  year  or  years;  for  that 
was  the  case  in  Bex  v.  Edgmond,  In  that  case  M^ 
hoU  C.  J.  says,  **  I  do  not  sec  what  remedy  the  master 
could  have  had,  supposing  the  pauper  to  have  refused 
to  work  after  the  usual  hours.''  The  stipulation  in 
that  case  for  absence  during  frost,  resembles  the  pro- 
vision here  for  the  repair  of  the  engine.  In  this  case^  it 
must  be  admitted,  the  pauper  has  not  any  express  liberty 
lo  work  elsewhere ;  but  if  the  master  chose  to  turn  his 
men  off  for  a  time,  they  would  not  be  bound  to  remain 
idl^  but  might  enter  into  another  service ;  the  cases» 
therefore,  are  not  to  be  distinguished.  Bex  v.  Gateshead 
is  also  in  point  for  the  appellants.  In  that  case  there 
were  certain  forfeitures  for  absence,  and  at  the  end  of 
the  agreement  a  proviso,  that  nothing  therein  contained 
should  have  relation  to  the  jurisdiction  of  magistrates 
in  cases  of  disputes  between  master  and  servant.  And 
it  w;is  observed  by  the  Court :  "  The  last  clause  cannot 
control  the  express  stipulations  previously  agreed  to. 
That  of  the  servant's  leaving  his  work  is  contemplated 
by  the  parties  themselves,  who  agree,  that  for  any  default 
he  shall  pay  certain  fines  or  penalties.  This  case  is  not 
to  be  distinguished'  from  Bex  v.  Edgmond'*  Neither  is 
the  present  case  distinguishable;  and  if  those  cases  were 
well  decided,  the  order  of  sessions  must  be  quashed. 

Cur.  advi  vuU. 

(a)  5  T.  M.  21. 

I  4  The 
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The  jadgmeDt  of  the  Coort  waa,  on  a  eubtequent  day 
during  the  BittiDgB,  delivered  by 

MittTf  Bavlst  J.    The  queition  in  this  case  was,  whether 

'*'  the  hiring  were  conditional  or  exceptive.  Many  cases 
of  thii  description  are  to  Ik  fonnd  in  the  Iraoks,  between 
which  the  distinction  is  rather  subtle,  and  at  first  sight 
not  easily  discovered.  Adverting  tothem  all,  the  proper 
distinction  appears  to  be  this ;  if  the  bargun  be  origi- 
nally made  for  an  entire  year,  and  terms  are  introduced 
applicable  to  a  continuance  of  the  relation  of  mailer  and 
•ervont  during  the  whole  year,  but  there  is  also  a  pro- 
vision, that  in  a  given  event  it  shall  be  competent  to  the 
parties  to  pat  an  end  to,  or  suspend  the  service  for  s 
part  of  the  year,  still  a  settlement  is  gained  if  the 
service  is  actually  performed  for  a  whole  year,  and 
neither  party  avails  himself  of  the  condition.  A  con- 
ditional hiring  is,  for  this  purpose,  the  same  as  an  abso- 
solute  hiring,  unless  the  condition  is  acted  upon.  An 
exceptive  hiring  is  one  by  which  the  relation  of  master 
and  servant  will  not  subsist  for  the  whole  year,  unless 
some  further  arrangement  is  entered  into ;  and  if  by  the 
largaiii  days  or  hours  arc  excluded  fiom  ihc  service. 
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any  limit  upon  what  might  reasonably  be  retjoired  by 
the  master;  and  that  the  relation  of  master  and  servant 
continued  during  the  whole  twenty-four  hours.  Upon 
the  forfeitures  also,  we  think  that  the  pauper  might  not, 
upon  payment  of  them,  be  absent  if  he  thought  fit,  but 
that  they  were  inserted  to  enforce  regular  attendance ; 
and  this  view  of  it  is  confirmed  by  the  clause  stipulating 
that  nothing  in  the  contract  shall  be  construed  to  abridge 
the  power  of  the  magistrates.  Another  clause  has  been 
intiated  upon  for  the  appellants;  that  relating  to  the 
repair  of  the  engine.  If  that  was  an  exception,  this 
was  a  contract  for  a  year,  minus  seven  days.  But  wc 
think  it  a  contract  for  a  year,  with  power  to  the  master 
to  stop  the  work  if  he  thought  fit.  Had  he  done  so,  the 
qaestioo  would  have  been  difierent;  but  that  is  not 
found.  This,  therefore,  was  a  bargain  for  a  year  with 
liberty  to  suspend  the  service,  which  constitutes  a  con- 
ditional and  not  an  exceptive  hiring.  This  distinction 
between  conditions  and  exceptions  is  consistent  with  all 
the  decisions.  In  the  cases  where  a  servant  having 
liberty  to  be  absent,  has  been  held  not  entitled  to  a  set- 
tlement, it  will  be  found,  either  that  the  servant  availed 
himself  of  the  Ubcrty,  or  that  the  time  was  necessarily 
excepted  out  of  the  original  contract.  This  being  a 
conditional  hiring,  and  the  condition  not  having  been 
acted  upon,  the  pauper  gained  a  settlement  in  Byker^ 
And  the  order  of  sessions  was  therefore  right. 

Order  confirmed,  [a] 
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(a)  la  Rex  t.  Bi$hrtpt'Hatfidd,  2 Bolt.  211.,  Uie  pauper  was  hired  for 
i  jcar,  wiUi  liberty  to  let  himself  for  the  bar? est  month  to  any  other  per- 
too.  la  Rex  ▼.  Emjnngham,  2  Bolt.  217.,  the  hiring  iros  for  a  year,  with 
Bbcity  to  be  absent  eleven  days  during  the  sheep-sliearing  season.  In  Rex 
Y.  Artingfon,  I  M.^S.  622.,  the  hiring  was  for  a  year,  with  liberty  to  bo 
lUcnt  during  tJte  sheep  shearing  season.  lu  Rex  t.  Turvei/f  2  J7.  {■  ^.  52a » 

th« 
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tha  bjria{  wm  for  a  ;^ar  fnan  Uidtatitmui  to  go  nrej  a  month  at  hanreU) 
and  nuke  up  the  tinie  after  Miehatlmat.  In  each  or  ihne  cam  Ihc  pau- 
per did  itncnt  himieir  according  to  the  liberlj  rcHnvd  in  lite  original 
coDtnct ;  and  it  wu  held  that  no  aettlement  waa  gained  bj  auch  biring 
and  urrlce.  There  ire  two  catei,  Ba  v.  WatcrUigh,  Surr,  S.  C.  IS*., 
'  and  Ra  r.  Winclicomb,  1  Doug.39\.,  which  apy^ar  to  be  at  variance  with 
thoM  dedsiona.  In  caefa  oTtbeM  two  caaet  tlia  pauper  wai  bired  fbr  a 
year,  wilb  libcrtj  to  be  abacot  oo  dutj  a*  a  militia  man  far  a  montli,  and 
be  acconlinglywaiabienl;  jet  it  ma  held  that  the  hiring  and  Berricecou' 
fared  a  lelllcment.  In  Rtx  t.  Over,  1  Eatt,  599.,  Lord  Sent/on  uy%  that 
tba  groand  of  tboic  deciaiona  wu,  that  the  leaTa  of  abaaaoB  Uipulated  Ibr 
wai  no  other  tliaa  what  the  law  would  hare  compelled  without  itipulalion. 
In  leicral  otbcr  casei,  it  hu  been  held  that  implied  eiceptioni  wjil  not 
pmcnt  tba  gaining  of  a  aettlement,  hot  that  if  they  Bi«  (ipretsed  in  lb* 
Ctnttact,  they  will  hava  that  aSecl.  St*  i.  Hacdt^Ud,  Airr.  S-  C  466. 
Jta  T.  Jli  Sainti,  Wonxiler,  \  B.^  A.  392.  And  there  appean  to  be 
ihd  diallnclion  between  them,  that  notwltbitaodlng  the  implied  eiceptlona, 
tbe  TvlatioB  of  inaiter  and  wrTant  eoniinuea  during  the  wbola  j^n; 
whereai  that  relation  baa  been  conaidcred  at  an  end  during  the  cxcqpud 
parioda  atlpulited  for  in  the  contract.  Ra  t.  Wrmgtm,  Bvrr.  S.  C.  380. 
But  in  the  caiea  of  the  militia  men,  it  aeeins  that  the  relatloa  of  miatw 
and  lernnt  muit  at  all  eiKita  hare  been  luipended  for  the  lime  during 
which  thcf  were  out  on  duty.  It  teem*  difficult,  ttaertfore,  to  undcrttand 
on  what  principle  Ihoae  casea  are  luitainable :  and  lee  the  ofaaerratlona 
made  by  the  court  In  Rtt  t.  SmSeu,  tli.^S.  9E9. 


Tlie  King  against  The  Inhabitants  of  St.  Pan- 
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bociie  in  Tkomiatigh'areet^  in  the  piurish  of  St.  Paneraij  1 898. 

And  raided  in  the  same  for  a  period  not  exceeding  nine  — — 

BODtiia,  and  subsequoit  to  the  2a  day  of  Jafy,  1819,  agmmi 

at  the  yearly  rent  and  valae  of  80/. ;    and  during  such  tBHif 

oocnpatiop  her  taid  husband  was  regularly  rated  by,  and  ^^ 
paid  a  pooivrate  to,  the  parish  of  SL  FancrfUf  as  such 
oocopier  of  the  vaid  Jbouse. 

CmUr^  in  support  of  the  prder  of  sessions.    Th^ 

^$f.4  J¥i4f  M.  C.H.S.6.  enacts,    f<  that  any  person 

mning  to  inhabit  in  any  parish  charged  with  and  paying 

his  shor^  towards  the  public  taxes  of  the  said  parish, 

shaU  gain  a  settlem^t.''    The  paying  of  taxes  was  pon- 

9ideivd  by  the  legisUture  as  equivalent  to  tb^  notice 

fieqaired  by  ^  3.  In  other   cases.    There  can  be  no 

doubly  therefore^  that,  nnder  this  section  a  settlement 

night  be  gained  by  paying  rates  or  taxes  for  a  tenement 

of  any  value.     The  S5  G.  3.  c,  101.  s.  4.  enacts,  ^^  that 

no  person  shall  gain  a  settlement  by  being  charged  with 

and  paying  his  share  towards  the  public  taxes  or  levies 

of  the  said  parish,  for,  or  on  account,  or  in  respect  of  any 

tenement,  not  being  of  the  yearly  value  of  10/."     I'hat 

section,  therefore,  in  terms,  only  repeals  the  sixth  section 

of  the  statute  of  WilUamf  so  far  as  regards  the  paying  of 

rates  and  taxes  in  respect  of  tenements  under  the  value  of 

10/.,  and  may  be  considered  as  having  the  same  operation 

as  if  it  was  introduced  as  an  exception  into  the  sixth 

section  of  that  statute.     It  is  perfectly  clear,  therefore, 

that  a  settlement  may  be  gained  by  the  payment   of 

noes,  in  respect  of  tenements  above  the  value  of  10/. 

It  is  true^  that  in  Bex  v.  T/ie  Inhabitants  of  Islington  (a), 

(«)  1  East,  385. 

Lord 


Hie  Kim 
'llw  InluUt- 
St.  Pavcui. 
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1823.  Lord  Kem/on  a  reported  to  have  Baid,  tlmt  it  wu  in- 
tended, hj  the  35  G.  S.^  to  make  an  end  of  this  head  of 
settlement  law  in  future ;  but  that  was  an  extra-judicial 
opinion ;  and  in  Bex  t.  Pentyn  {a).  Lord  Elienbo- 
roagh  delivers  a  similar  <^inion :  but  Mr.  Justice  Abbott 
seems  to  have  considered  the  operation  <^  the  statute  to 
be  confined  to  cases  where  the  rates  wwe  paid  for  tene- 
ments of  very  small  value.  That  decision,  however, 
cannot  be  supported.  There  is  one  case  where  a  person 
residing  on  a  tenement  of  more  than  10/,  annual  value 
could  not  gain  a  settlement,  escept  hy  the  payment  of 
rates ;  and  that  i>  the  case  of  a  servant  to  the  crown,  re- 
siding in  a  tenement  belonging  to  the  public,  {b)  There 
he  would  not  gain  a  settlement  b;  renting  a  tennnmt, 
nor  by  being  an  owner ;  for  it  was  not  his  own.  Ilie 
59  G.  S.  c.  50.  does  not  affect  the  question  at  all,  for 
that  is  expressly  confined  to  settlements  by  the  renting 
of  tenements. 

BamemaU,  contr^  Before  the  35  G.  3.  c.  101.  passed, 
the  settlement  by  payment  of  taxes  was  never  resorted 
to,  unless  the  pauper  rented  a  tenement  of  less  than  10/. 

year  value.      Wlicn.  therefore,  it  was  enacted,  that  ii 
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Tbe  ded&ion  of  the  G>iirt  in  Rex  v.  Penryn  is  atl        1823. 
anchority  expressly  in  pmnt     And  Lord  EUenborougk 
ddtrered  a  very  strong  opinion  apon  the  very  question        agaOui 

The  Xnhabift* 

now  before  the  Court.  The  59  G.  3.  c.  50.  is  also  in  ami  of 
&voiir  of  this  construction ;  for  although  it  appears  by 
its  preamble  to  be  confined  to  settlements  gained  by  tlie 
renting  of  tenements,  yet  it  enacts,  that  <<  no  person 
shall  acquire  a  settlement  by  or  by  reason  of  dwelling 
ibr  fort^  days  in  any  tenement,  unless  it  be  held  for  the 
term  of  one  whole  year,  and  the  rent  paid  for  a  year,'' 
&C.  &C.  But  if  a  settlement  may  be  gained  in  every 
one  of  those  cases,  by  paying  the  smallest  sum  for  rates, 
aldiough  the  tenement  be  not  held  for  a  year,  and  al- 
dMHigh  no  rent  whatever  be  paid,  a  party  may  be  said 
to  obtain  a  settlement  by  reason  of  dwelling  in  a  tene- 
ment; and  that  statute  will  be  virtually  repealed. 

Cttr,  adv.  vuli. 

Batley  J.    The  question  in  this  case  is,  whether  the 
right  to  a  settlement,  by  being  rated,  and  paying  taxes, 
was  still  a  subsisting  right  at  the  time  when  the  pauper 
was  rated  and  paid,  the  tenement  which  he  occupied 
being  of  the  annual  value  of  10/.  or  upwards.     In  this 
case  the  pauper  could  not  gain  a  settlement  by  renting 
it,  because  he  had  not  been  in   the  occupation   of  it 
for  the  period  of  one  whole  year,  as  required  by  the 
59  6. 3.  c.  50.     In  order  to  decide  the  question,   we 
must  advert  to  the  35  G.  3.  c.  101,  s.  4.,  which  enacts, 
that  <<  no  person  or  persons  whatsoe\'er,  who  shall  come 
into  any  parish,  township,  or  place,  shall  gain  a  settle- 
ment  in   such  parish,  township,   or  place,   by  being 
charged  with  and  paying  his,  her,  or  their  share  towards 

the 
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I89ii  the  pablic  taxes  oF  the  laid  parub,  ftc  for,  and  On  at;* 
ccnmt^  or  ill  reipect  of  any  tenemeot  or  tenemeDU^  hat 
being  of  the  yearly  value  of  1<M.;"  and  it  has  been 
contended,  that  tbia  bead  of  settlemeRt  wb»  entirely 
put  an  end  to  by  that  clause.  It  u  material  to  con- 
aider  what  was  tbe  law  upon  thia  subject  before  the 
SSG.3.  clOli  passed.  A  peraon  rated  and  pajdng 
taxei  for  a  tenement,  whatever  migbt  be  its  valne,  ao- 
quired  a  settlement.  Tbe  parisb  in  such  case  was  goo> 
sidered  as  having  adopted  him  as  one  of  their  pari^ 
loners.  In  most  instances,  where  tbe  teneiflent  was  of 
the  yearly  value  of  10^  tbe  occupier  would  obtain  ■ 
settlement  upon  other  grounds.  In  the  conrsei  of  th» 
argument,  however,  one  instance  was  referred  to,  in 
which  a  party  occupying  anch  a  tenement  would  not 
acquire  a  settlement,  unless  on  the  ground  of  paying 
rates.  I  allude  to  the  case  of  a  person  living  in  a  house 
belonging  to  tbe  kin^  as  a  servant  of  tbe  public.  The 
words  of  the  clause  to  which  I  have  referred  do  do^  in 
terms,  import  an  int«iUon  of  the  l^ialature  to  aboHsfa 
tltis  head  of  settlement  entirely.  They  are  qoalified, 
and  apply  expressly  to  tenonents  not  bdng  <^  tbe  yearly 
■of  10/.     And  before  we  cive  a  ceneral  effect  to 
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and  are  certainly  at  TariaDce  with  the  opiDion  of  the        182S. 
Goort.     In  the  former,  bowever,  the  point  did  not  ariee^  .. 

and  the  opinion  of  Lord  Kayon  was  quite  e^.tra-jadicial.        *Hsnmti 
The  real  question  was,  whether  the  operation  of.  the 
S5  6.  3.  c.  101.  s.  4.  was  limited  to  persons  who  should 
thereafter  come  into  any  parish,  or  whether  it  extended 
to  persons  residing  there  before.     In  Rex  v.  Pennpi^  the 
question  was  again  presented  to  the  consideration  of 
Lord  ^lenbcrimgh^  who  certainly  gave  a  distinct  opinion, 
that  it  was  the  intention  of  the  legislature  to  abolish  en- 
tirely this  head  of  settlement     The  present  Lord  Chief 
Justice  merely  said^  **  thai  it  was  expedient  to  do  away 
settl^ntots  by  paying  rates  for  tenements  of  very  small 
Taloe."     It  does  not  appear  by  the  report  whether  my 
Brother  Holrcyd  or  myself  were  present.     These  two 
authorities  naturally  drew  the  attention  of  the  Court 
carefully  to  consider  the  words  of  35  G.  3.,  and  the  state 
of  the  law  as  it  existed  before  the  passing  of  that  act. 
If  there  had  been  no  case  before  that  time  in  which  the 
oeeopier  of  a  tenement  of  10/.  annual  value  would  gain 
a  settlement  by  the  payment  of  rates,  and  on  that  ground 
only,  then  perhaps  the  words  of  the  statute  might  be 
construed  to  have  a  general  operation,  and  to  annihilate 
this  head  of  settlement  altogether.     One  instance,  how- 
ever, has  been  mentioned,  and  possibly  there  may  be 
others,  where,  before  the  statute  35  G.  3.  a  settlement 
could  not  be  acquired  at  all  by  the  occupier  of  such  a 
tenement   unless   by  the  payment  of  rates;    and  that 
being  so,  I  think  that  we  are  not  warranted  in  saying 
that  these  qualified  words  were  intended  by  the  legisla- 
ture to  have  a  general  and  unqualified  operation  so  as 
to  abrogate  entirely  this  head  of  settlement.     It  might 
perhaps  be  imagined^  when  the  59  G.  3.  c.  50*  passed, 

that 
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]  B23.        that  thii  head  of  settlemoit  nO  longer  existed ;  and  we 

have  avoided  delay  in  ^ving  oar  opinion,  that  if  such 

agaimi       were  the  notion,  the  error  may  be  remedied  durine  the 

uuBof        present  se&sion  or  parliamenC 
St.PAtteau. 

Order  of  sessions  confirmed,  {a) 

(a)  Hw  ult  olijsct  of  the  l^tlatare  in  paiaiig  the  35  G.  I-  c  101. 
wu  la  uLe  >my  Ihe  power  of  remoTiag  poor  pertoni  likely  to  bccoinc 
durgeabtc,  nnd  to  milce  iliein  iiremoreBble  till  actual];  cbarg«>ble.  Bnt 
in  doing  Ihii,  it  Ixcanw  nccourj  to  guird  againM  ctrtiin  erili  which  \bu 
dunge  would  produce  to  puitlics.  For  ia«tuic«,  b;  tbt  old  Uw,  ■  penon 
-y>  coming  into  a  puiiii,  uid  pving  a  written  notice  to  the  ormcen,  would, 

if  be  raided  liirljdajn,  gain  a  lettlement.  The  reuon  of  ihii  being,  that 
jr  lilul;  to  ba  chargcabla,  the  ownaara,  aTdliog  tbenuelm  of  the  know- 
kdge  tharehf  eommunicUed,  might  temove  bint.  But  when  Iba  lair  wu 
alUTed,  and  actual  substituted  Tor  probable  chargeability,  it  would  follow 
that  a  person  very  likely  to  beeoma  ebai^aable  might,  if  he  was  detiroui 
of  d<nng  lo,  conH  la  and  gJT*  aotica,  and.  Id  defiance  of  tbe  menecrs, 
acquire  a  ictllement  b;  only  not  demanding  relief  for  fori;  diji.  la  order 
to  remedy  lbi«  cril,  settlemeut  bj  notice  wn  iboliihed  by  sect.  3.  So, 
■gain,  if  a  penon  came  to  aeltle  on  a  tenement  under  lOL,  be  wotdd,  by 
tbc  old  law,  beremoTcable  if  likely  to  became  cbargeibUi  but  if  ha  *Ib 
Tated,  and  paid  rates  in  reipect  of  it  far  forty  dayi,  and  wai  not,  during 
that  lime  actually  chargeable,  he  might  become  settled  in  tbe  pariah,  and 
denwDd  relief  on  tbe  forly'flrit  day.  For  Ibii  reaion,  luch  penona  mtad 
in  respect  of  tenements  under  101.,  were  preTentcd  by  sect.  4.  from  gain- 
ing Belllements  by  paying  rates.  Similar  reaaons  may  be  giren  for  the 
two  remaining  enactment)  In  tbe  fifth  and  sixtb  sectinns.  The  whole  may 
tbererer  tbe  change  of  the  liw  &om  probahla  u 
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182S. 


The  KrNG  against  The  Inhabitants  of 

Geddington, 

»- 

rjPON  app^l  against  an  order  of  two  justices,  where-  A  writteti 

by  John  Garfield^  his  wife  and  children,  were  re-  made  for  the 
moTed  from  the  parish  of  Geddington^  in  the  county  of  «uS*,*to  be*** 
Norikampian,  to  the  parish  of  Dmton  Bassett,  in  the  j^^f^n^'i*'^ 
eoonty  ct Leicester;  the  sessions  quashed  the  order,  sub-  ^  ^IIJJT'  ^ 
ject  to  the  opinion  of  this  Court  on  the  followinir  case.       ?'*'"••  ^^ 

'^  °  dajn  after  tho 

In  Nooember^  1814,  the  pauper,  John  Garfieldj  being  signing  of  tfie 

agreeinenty  and 

then  resident  in  the  parish  of  Geddtngton,  entered  into  Uie  last  after 

•  the  expiratioo 

a  wntlen  agreement  with  one 'Richard  Nason^  by  which  of  aeven 
the  latte^  agreed  to  sell  to  Garfield^  all  that  messuage,  ^^^Udor'waa  to 
kCi  situate  at  Dunton  Bassett^  in  the  county  of  Leiccstery  J^'^uSe  on 
therein  described,  at  or  for  the  price  of  310/.,  to  be  paid  J*  SHf^ll^ 
M  fellows ;  the  sum  of  160/.  on  the  30th  day  of  ^Ww-  °>«>^  •"?  ^ 

''  convey  the  pre- 

kr  instant,  and  the  sum  of  150/.  on  the  24th  June  next,  ntiso;  but  Uie 

purchaser  was 

vith  interest  for  the  same,  after  the  rate  of  5/.  for  1 00/.  to  be  let  into 
fer  a  year  from  the  date  of  the  agreement.  And  Nason  the  payment  of 
igreed  at  his  costs  to  make  out  a  good  marketable  title  menf  The  ' 
to  the  premises,  and  to  convey  the  same  at  the  costs  of  S'JtnTinstoii- 
^mfdd  on  the  24th  June  next,  on  payment  of  150/.  J^^^J"**"^. 
with  interest.  And  Garjkld  ogreed  with  Nasofi^  to  pay  »ion^d  con- 
to- him  on  the  said  30th  November  instant,  the  said  sum  session  for  a 

year  and  a  ha]f» 

of  160IL,  and  also  the  further  sum  of  150/.  with  interest  but  the  last 

t  .  1    ^     1     «r  ■  «       .  t  •         instalment  was 

<ni  the  said  24th  June  next,  on  havmg  the  premises  never  paid,  nor 
hereby  agreed  to  be  sold  conveyed  to  him,  Garfield.  ^il-ex^tedT 

and  the  pur- 
^wr  afterwards  give  up  the  conuract  upon  fecciving  back  part  of  tlie  first  instalment : 
ncli  that  under  &is  contra(*t,  tho  purtbasef  did  not  iicqufre  sn  equitable  estate,  so  es  to 
ffiastettlciiientiiiider  the  9G*l.  c  7.  f«5. 

■ 

Vol.  II.  K  And 
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And  on  payment  of  t!ie  sum  of  KiO/,  Garfield  was  to  be 
let  into  the  possession  of  the  premises ;  but  in  case  default 
should  be  made  by  him  of  payment  of  the  ICO/.,  the 
agreement  was  to  be  void,  and  Nason  was  to  be  at  liberty 
to  sell  the  premises  on  the  5th  Deadlier  next.  The 
Bum  of  160^.  was  paid  on  the  day  appointed,  and  full 
posiession  then  given  by  Nason,  and  the  pauper  resided 
in  the  house  in  Dtmton  Bassetl  for  a  year  and  a  hal^  and 
upwards,  immediately  8ubBe<]uent ;  but  he  never  |»id  the 
XBOL  so  agreed  to  be  paid  on  the  tJ4th  Jwuy  nor  was 
■□y  conveyance  ever  executed.  An  action  at  law  was 
brought  by  Naxon  ibr  the  150/.;  but  afterwards  by  wi 
agreement  between  the  parties  the  same  was  discon- 
tinued ;  Nason  paying  the  costs  and  rcturoing  to  the 
pauper  SO/,  of  the  said  1 60/.,  and  the  pauper  agreeing 
to  give  up  the  contract  and  the  possession,  which  wm 
accordingly  done. 

Beader,  Adams,  and  Holbeach.  The  pauper  did  not 
gain  any  settlement  in  Dtrntou  Basselt  by  the  occupation 
of  the  premises  contracted  for;  for  he  had  no  legal  or 
equitable  estate  in  them :  not  having  paid  the  full  consi- 
deration-money,  a  court  of  equity  would  not  have  decreed 
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Aw  (tfX  21^  ▼•  Toddingim  {b)i  Rex  v.  Horndori-on^/li^ 
Hm(c%  and  iZ^r  ▼.  Hagworthingkam.  {d)  It  ma^  be 
iMd  ihat  he  acquired  an  interest  in  the  lands  froffi 
Naoemier  to  Jbir,  and  that  that  k  snflBcient  to  give  a 
aeCtlement,  but  it  is  not  fennd  in  the  case  that  that  po^ 
SMtory  right  was  of  the  value  of  SOL ;  and,  thereforei  no 
settkment  could  be  gained  nnder  the  stat  of  i^G.  1« 
bjr  fortj  days'  residence  on  it.  Reap  v.  The  Iniabitanis  of 
Miprtj  (e)  And  it  is  dear  that  he  did  not  gain  a  sMtle* 
■at  nnder  the  13  &  14  Car.  2.  c.  12.^  because  he  did 
aoc  eome  to  settle  on  the  proper^  in  the  character  &i 
Bex  V.  <S^  Jbkn%  Gladonbmry.  (/) 


IS^btMf  JUarriotif  and  Amosj  contra*  The  agreement 
lor  a  present  purchase  at  the  time  when  it  was  sign^, 
aad  wptt  not  to  remain  in  fieri  until  payment  of  the  par^ 
ebase-money*  The  equitable  title  is  complete  when  the 
thing  is  agreed  to  be  done.  Here^  therefore^  it  was  com- 
plete frooi  the  moment  when  possession  waii  given  nnder 
the  contract;  althongh  it  might  be  defeasible  on  non-pay- 
flitnt  of  the  purchase-money.  This  is  not  a  licence  whi<jh 
ii  personal,  but  an  assignable  interest.  They  cited  JVaU  V. 
jBngi/  (g)y  Knolfys  v.  Shepherd  (A),  Payne  v.  MeOer  (/)» 
Oougtas  V.  Whitrtmg  {k\  •  Tcmdey  v.  Bedwell.  (t)  IHol- 
fjjfd  J.  If  you  shew  that  the  vendor  and  vendee 
stood  merely  in  the  relation  of  trustee  (ftul  cestui  que 
trast,  then  the  latter  would  have  an  equitable  tetate^  and 
would  gain  a  settlement.     But  none  of  the  caSs^s  cited 

(ft)  Sir.  i  S'  461.  (f>)  1 B.  4[J.  SCO. 

(c)  4  jr.4^^.  S6S.  (d)  1  B.'ic.  634. 

(i)  5  SaMf  4a  (/)   I  J9.  j-  ^.  4S1. 

{g)  1  Jae.  f  IThft. 494.  (A)  Cited  1  Jae.  f  WoOc.  499. 

(i)  6  rtf.349.  \k)  16  Vm.  9$S* 

(0  14  fti,  69h 

K  2  ibfew 


CASES  JH  TBINITV  TERM 

shew  that  a  court  of  equity  would,  under  the  circum- 
stonceB  of  this  case,  ceneider  the  estate  to  belong  to  the 
vendee  bb  he  failed  to  pay  the  residue  of  the  purchase- 
money.]  IBayleifJ.  Rex  v.  Long  Be»ningion{a)  seems  to 
be  preosely  in  point.  There  the  pauper  agreed  by  parol 
to  buy  a  copyhold  fur  1501.  He  poid  34/.  and  entered 
into  possession,  in  part  performance  of  the  contract, 
and  conticned  neai-  six  months;  the  contract  was  then 
resdiided,  because  the  seller  would  not  give  an  in- 
dulgence he  hod  promised  for  tlie  residue  of  the  pnr- 
cbase-money,  and  the  seller  returnetl  the  panper  14)L 
The  question  was,  whether  this  gave  a  settlement?  Tlie 
sessions  thought  it  did;  but  this  court  held  otherwise: 
for  the  pauper  had  purchased. no  estate  or  interest  in 
this  land;  be  could  have  made  no  claim  in  equity  withont 
paying  the  remainder  of  the  purchase-money;  and 
though  an  equitable  estate  is  sufficient  to  confer  a  set- 
tlement, a  questionable  right  to  go  into  a  court  of  equity 
is  not]  There  the  agreement  was  by  parol,  and  no 
time  was  fixed  for  the  payment  of  the  purchase-money. 
The  payment  of  the  purchase-money  will  not,  in  equity, 
take  a  parol  agreement  out  of  the  statute  of  frauds,  Clinan 
'.  Cooke  (b) ;  and  tliq  deliverance  of  possession  was  a  part 
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Fdhmgley{a\    Rex  v.  Ofchurch{b\   Rex  v.  Cold  Ask^       1828. 
ton  (c\  Rex  v.  Edington.  (d)  .  — — 

agahui 

Batlet  J.   In  cases  relating  to  the  law  of  settlement,       Mti  of 
the  manner  of  determining  any  particular  point  is  not      **''''**^' 
so  important,  as  it  is  that  the  decisions  should  be  uni« 
fi>rm  and  consistent.     For  as  that  law  is  administered 
gratnitoosly  by  a  most  respectable  and  meritorious  body 
of  magistrates,  whose  habits  and  duties  are  not  likely 
to  make  them  acquainted  with  the  nice  distinctions  of 
the  courts  of  equity,  it  is  desirable  that  they  should 
have  cases  settled  upon  plain  grounds  for  their  direction, 
rather  than  than  that  they  should  be  called  upon  to 
entertain  and  decide  difficult  questions  of  equitable  law. 
Hie  question  in  this  case  arises  on  the  9  6.  1  •  c.  7.  ^  5., 
fay  which  it  is  enacted,  *^  that  no  person  shall  be  deemed 
to  acquire  or  gain  any  settlement  in  any  parish,  for  or 
by  yirtue  of  any  purchase  of  any  estate  or  interest  in 
inch  parish  whereof  the  consideration  for  such  pur- 
chase doth  not  amount  to  the  sum  of  SO/.,  bon&  fide 
paid."    There  must,  therefore,  either  be  an  estate  or 
interest  purchased  ;  and  by  the  latter  word  I  understand 
a  definite  interest,  for  which  the  party  contracts  at  the 
time  of  making  the  contract.     If  the  question  raised 
were  res  integra,  I  should  be  disposed  to  hold  that  the  Ic^ 
gislature  meant  a  legal  interest  only.     It  has  been  de- 
cided, however,  that  a  cestui  que  trust  has  a  sufficient 
interest  in  land  to  gain  a  settlement  under  this  statut^ 
and  I  feel  bound  to   adhere  to  those  decisions;  but 
there  may  be  a  distinction  between  an  equitable  estate 
tnd  a  mere  equitable  right,  and  that  is  adverted  to  by 
my  Brother  Hclroyd^  in  the  case  of  Rex  v.  Todding" 

(a)  S  r.  it.  709.  (h)  3  7.  A.  114. 

(c)  Burr.  S.C.  444.  (d)  1  Eait,W9. 

K  3  ton. 
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gained,  so  as  to  give  a  settlement,  is  a  very  different  1825. 
question.  The  cases  which  have  been  cited  shew,  that  jhe  Kikq 
vhcre  the  vendee  has  performed  the  contract  in  part,  i^'^^hSiit- 
aod  has  offered  to  pay  the  remainder  of  the  purchase-  _  a^of 
money,  the  vendor  then  becomes  a  trustee  for  the  ven- 
dee^ and  a  court  of  equity  will  compel  a  specifia  per* 
(brmance.  The  case  of  The  King  v.  Long  Bjsnnington 
s^ms  to  me  to  have  been  properly  decided,  and  to 
govern  the  present.  There,  indeed,  the  contract  was 
bjr  parol^  and  it  did  not  appear  that  the  vendee  was 
to  have  possession  for  a  specific  })eriod  of  time ;  but 
these  distinctions  were  not  relied  upon.  Here,  time 
is  given  till  June^  when  the  residue  of  the  purchase- 
money  is  to  be  paid ;  and  it  is  agreed  that  the  vendee 
ibonid  have  possession  till  that  time.  The  effect  of  whicli 
is  merely  this,  that  jt  might  or  might  not  amount  to  a 
demise  for  that  time ;  but  there  is  not  sufficient  found  in 
the  case  to  shew  that  there  was  a  renting  of  a  tenement 
of  10/.  annual  value.  But  it  is  said,  that  at  all  events 
there  was  a  purchase  of  an  interest  for  six  months; 
it  docs  not,  however,  appear  how  much  was  to  be 
paid  for  that,  or  that  the  pauper,  in  purchasing  that, 
acquired  an  interest  in  land  to  the  value  of  30/.  If 
the  contract  was  rescinded  by  the  fault  of  the  vendor, 
it  is  questionable  whether  any  thing  could  be  recovered 
for  the  possession  during  the  six  months.  For  these 
reasons  I  think  that  no  settlement  was  gained  in  the 
parish  of  Dunton  DasselL 

Be8T  J.  It  has  long  been  settled  that  an  equitable 
estate  will  satisfy  the  words  any  estate  or  interest 
in  the  9  6f.  1.;  but  ic  must  be  a  clear  and  absolute 
equitable  estate ;  suqh  an  estate  as  a  court  of  equity 
woold  put  the  person  claiming  it  iqto  the  complete  pos- 

K  4  session 
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seasion  o^  and  protect  Iiim  against  any  attempts  to  dis- 
turb hii  enjoyment  of  it.  A  court  of  equity  could  not 
give  posieseion  to  a  purchaser  who  had  not  paid  tiic 
purchase-money,  or  keep  him  in  possession  if  he  were 
put  in  against  the  legal  claim  of  the  vendor.  Such  a 
purchaser  has  only  an  inclioate  right,  wliich  i«  not  rcn- 
dereda  perfect  equitoble  estote  until  lie  has  paid  ail 
that  he  has  stipulated  to  pay.  Where  purchasers  have 
been  ready  to  pay  the  price,  and  tendered  it  to  the  ven- 
dor, cases  have  occurred  in  whicii  very  nice  questioni 
hare  arisen,  whether  they  are  entitled  to  a  conveyance. 
The  business  in  which  we  are  occupied  in  this  court 
does  not  quality  us  for  the  decision  of  such  points.  But 
if  we  are  incompetent,  how  much  more  eo  must  those 
be  who  compose  tbo  courts  of  quarter  sessioos;  and 
these  things  cannot  be  submitted  to  us  until  they  hare 
first  been  decided  upon  by  them.  I  say,  therefore,  with 
my  Brother  Ballet/  in  the  case  of  the  TheKingv,  Hom- 
don-on-the-HUl,  "  we  cannot  know  how  a  court  of 
equity  will  deal  with  such  a  case ;"  and  that  I  do  not  sec 
that  the  pauper  had  any  equitable  estate,  certainly  not 
such  a  perfect  one  as  confers  a  settlement. 
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tnding  person,  going  to  other  men's  houses,  &c. ;    and        1823, 

being  such  person,  did,  on  the  day  aforesaid,  at  Cromer^        

carry  to  sell,  and  expose  to  sale,  divers  goods,  wares,  Sec,        o^own 
to  wit,  a  quantity  of  shoes,  and  was  then  and  there  found . 
trading  without  mty  licence  so  to  do;  whereupon  he  was 
summoned,  &c.,  and  the  justice  did  convict  him  of  the 
nid  <^ence,  and  adjudge  that  he  had  forfeited  the  sum 
of  10/.    The  sessions,  upon  an  appeal,  quashed  the  con« 
victioo,  subject  to  the  opinion  of  this  Court,  upon  the 
fi)IIowiog  case.     It  was  fully  proved,  on  behalf  of  the 
appellaDty  that  he  was  a  shoemaker,  and  that  he  was  the 
real  worker  or  maker  of  the  said  shoes,  which  he  ^^  car- 
ried to  sell  and  exposed  to  sale;*'    but  as  it  appeared 
from  the  evidence  that  Cromer  was  not  a  mart,  market, 
or  fiur,  nor  a  city,  borough,  town  corporate,  or  market 
town,  the  G)urt  were  of  opinion  that  the  conviction  was 
good,  although  the  words   *^  or  elsewhere,"    omitted  in 
the  50  G.  3.  c.  41.,  are  in  the  9  &  10  W.  3.  c.  27.     But 
it  was  objected,  on  behalf  of  the  appellant,  that  the  con- 
viction was  bad  in  point  of  form.     First,  because  in 
setting  forth  the  offence,  it  was  not  stated  that  the  shoes 
were  not  of  the  manufacture  of   the  appellant;   and, 
secondly,  because  the  conviction  was  under  s.  20.  of  the 
50  G.  3.  r.  41. ;  and  that  therefore  the  penalty  adjudged 
(if  any)  should  have  been  40/.,  and  not  10/.     And  on 
these  grounds  the  conviction  was  quashed. 

Coopa\  in  support  of  the  order  of  sessions.  The  de- 
fendant was  not  liable  to  any  penalty,  for  the  sessions 
have  found  that  he  was  the  manufacturer  of  the  articles 
which  he  offered  for  sale ;  he  was,  therefore,  protected 
by  the  ninth  section  of  the  9  &  10  fT.  3.  c.  27.,  by 
which  it  was  enacted,  *^  that  that  act  should  not  extend 
to  prohibit  the  real  workers  or  makers  of  any  goods  or 

wares 
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wares  within  tlie  kingdom  of  England,  dominion  of 
Wales,  or  tovia  oi  Berwiclc-upoti'T-xeed,  from  carrying 
abroad,  exposing  lo  sale,  or  selling  any  of  the  said  goods 
of  their  own  making,  in  any  public  marts,  fail  s,  markets, 
or  elsewhere."  That  act  was  not  altogetiier  repealed 
by  tlie  50  G.  3.  c.  41.,  but  merely  as  to  tiie  duties.  The 
defendant  was  therefore  justified  ii)  selling  the  articles  in 
question  at  Cromer,  although  it  is  not  a  market  tqwn, 
the  words  "  or  elsewhere"  in  the  9  8t  10  W,  3.  being 
sufficient  to  authorise  the  sale  of  goods  by  the  manu- 
facturer in  any  place  whatsoever.  But  secondly,  if 
the  defendant  was  liable  tu  any  penalty,  it  was  a  p^ 
nalty  of  40/.,  imposed  by  the  twentieth  section  of  the 
50Cr. 3.  c,i\.  The  seventeenth  section  of  that  act^ 
which  imposes  a  penalty  of  10/.,  is  plainly  intended 
to  apply  to  persons  who  have  taken  out  a  licence,  bat 
trade  contrary  to  the  terms  of  it,  or  without  having  it 
upon  their  persons ;  and  the  twentieth  section,  which  ap> 
plies  to  persons  trading  as  haAkers  and  pedlars  without 
a  licence  (which  is  the  offence  stated  in  the  conviction], 
imposes  a  penalty  of  40/.,  and  does  not  give  ijie  con- 
victing magistrate  any  power  to  mitigate  it.  It  cannot 
be  contended  that  the  seventeenth  and  twentieth  sections 
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poiDL     The  sum  of  40/.  appears  to  have  been  inserted        182^, 
ID  the  twentieth  section  by  mistake,  and  conviclions  have        

Tlic  KiKa 

always  proceeded  on  the  seventeenth  section.  It  is  urged  nsmusi 
for  the  defendant,  that  that  section  applies  to  those  cases 
only  where  a  licence  has  been  taken  out,  aiid  the  party 
trades  without  or  contrary  to  it;  but  Rexv.  Turner  (a) 
famishes  an  answer  to  that  argument.  That  was  a  con- 
victioo  under  the  seventeenth  section,  and  both  Ab- 
boit  C  J.  and  Holroyd  J.  observe,  that  the  conviction 
was  iipt  for  trading  contrary  to  a  licpncc,  but  without 
any  licence  ^t  all.  The  seventeenth  section  has,  therefore, 
bm^  considered  to  fpply  where  the  party  has  not  any 
lipeoce^  as  weU  as  in  those  instances  in  which  he  neglects 
to  cany  it  with  him  pr  refuses  to  produce  i^.  The  latter 
provision  was  necessary,  in  order  that  it  might  be  ascer- 
tiiped  whether  thp  mode  of  trading  was  authorised  by 
th^  licence  taken  out.  At  all  events  it  is  not  plain,  upon 
this  omviction,  that  the  defepdant  had  not  a  licence.  It 
may  piean  that  he  was  trading  without  having  \\\q  li- 
chee aboiit  his  person,  and  not  that  he  had  neglected 
to  take  one  out,  as  required  by  the  6th  section. 

Batley  J.  There  is  much  obscurity  in  the  50  G.  3; 
r.41.;  nor  is  it  found  there  for  the  first  time.  It  h^^ 
existed  from  the  passing  of  the  29  G.  S.  c.  26.  The 
eleventh  and  fourteenth  sections  of  that  act  are  in 
terms  the  samp  as  the  seventeenth  and  twenlielh  sec- 
tions of  the  50  G.  3.  c.  41.;  and  m  both  these,  acts  the 
same  difficulty  occurs  as  to  imposing  a  penalty  of  1 0/. 
or  40/!.  It  has  b^en  contended  that  a  pcnson  trading 
without  a  licence  is  liable  to  the  penalty  of  -40/.,  imposed 
by  the  twentieth  section,  and  is  not  within  the  sevcn- 

(a)  AB4A.5iO* 

teenth 
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IS'i3.  tccntli  section,  which  imposes  a  penalty  of  10/.  If  that 
——  were  clear,  the  conviction  in  a  penalty  of  10/.  woulil  be 
afu»ti  bad ;  but  the  meaning  of  the  act  should  be  (]iiite  plain, 
nto»i.  j^  induce  us  to  come  to  such  a  conclusion,  for  if  there 
be  a  doubt  we  should  adopt  that  construction  which 
will  bear  with  the  least  hardship  on  the  party  convicted. 
In  the  seventeenth  section  there  are  three  propositions ; 
**  If  any  such  hawker  shall  trade  Ktthout,  or  contrary  to, 
or  ol&crwite  than  as  shall  be  allowed  hj  such  licence,  lie 
shall  forfeit  10/."  It  does  not  say,  such  hawker  "  having 
obtained  a  licence,"  and  trading,  &c.  There  are  not 
then  any  words  confining  the  operation  of  that  section 
to  a  person  having  obtained  a  licence ;  and  the  fair  mean- 
ing of  the  words,  "  shall  trade  without  such  licence," 
appears  to  be,  "  shall  trade  without  having  obtiiined  a 
licence."  In  IRex  v.  Turner  this  objection,  if  good, 
would  have  been  decisive ;  yet  it  was  never  suggested, 
and  in  practice  convictions  arc  always  for  10/.  In  the 
last  edition  of  Burn's  Janice  a  form  is  given  in  which 
the  penalty  is  10/. ;  and  that  is  worthy  of  consideration, 
although  it  cannot  be  treated  as  an  express  authority. 
For  these  .reasons  I  think  that  the  words  in  the  seven- 
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sod  the  99  G.  3.  c.  26.»  which  imposed  a  higher  duty,        1 823. 

contained  the  same  prohibitory  clause  ns  the  9  &  10  W,3» 

That  being  general  would  have  entirely  repealed  the        againu 

exemptions  in  the  former  act ;  but  then  a  new  proviso  is 

introduced,  differing  essentially  from  that  in  9  &  1 0  fF.  3. 

CS7.,  for  the  words,  or  elsewhere^  are  omitted.    A  similar 

proviso  was  introduced  into  the  50  0. 3.  £r.  41. ;  and  it 

if  manifest  that  the  words,  or  elsettoherc^  were  omitted 

because  the  legislature  thought  them  too  large.     I  am 

therefore  of  opinion,   that  as   the   prohibition    in  the 

50  G.  d.   r.  41.  is  general,  and  the  exempting  clause 

confined   to   marts,   markets,    fairs,    cities,    boroughs, 

towns  corporate,  and  market  towns,  the  defendant  was 

not  justified  in   selling  the  articles  in  question  in  a 

place  not  coming  within  that  enumeration. 

Best  J.  (a)  The  act  in  question  is  certainly  very 
obscure,  but  I  think  that  both  points  must  be  deter- 
mined against  the  defendant  As  to  the  first,  viz.  the 
right  of  a  manufacturer  to  hawk  his  own  wares ;  when 
the  9&10  fF.  3.  r.  27.  was  passed  the  legislature  in- 
tended that  a  manufacturer  should  be  allowed  to  sell  his 
own  goods  any  where;  but  the  same  indulgence  was 
not  extended  to  them  by  the  60  6.  3.  r.  4  i .  That 
limited  their  privileges  to  certain  places.  It  has  been 
said  that  the  9  &  10  W^.3.  c.  27.  is  only  repealed  as  to 
the  duties;  but  s.  31.  of  the  50  G.  3.  c.  41.  s.hews  that 
every  provision  of  the  former  act,  which  would  be  in- 
consistent with  the  latter,  was  intended  to  be  repealed. 
But  tliat  argument  is  unnecessary,  for  the  50  G.  3.  <:.41. 
Imposes  new  duties ;  and  a  person  not  having  the  licence 
diereby  required  cannot  hawk  at  all>  except  in  those 

(o)  HiiUoyd  i.  WAS  iitdiig  &t  tlio  Old  Bailey^ 

place^^ 
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places,  and  ander  (bote  cireunntaDces,  particularly  pro- 
vided for  by  that  act.  As  to  the  other  point,  it  cer- 
tainly appears  difficnlt  to  reconcile  the  seTenteenth  and 
twentieth  sections  of  the  act.  Bat  I  think  that  the  de- 
fendant was  at  all  event*  gtiiity  of  an  oSence  agwnst  tbe 
seventeenth  section,  and  was  therefore  liable  to  be  con- 
victed in  a  penalty  of  10/, 

Order  of  ses^ns  quashed,  and  conviction  con- 
firmed, (a) 


The  KiSd  against  M'Gill. 

A  ^non  w-     HpHE  defendant  wai  convicted  under  ihe  50  G:  9.  • 

•»d  >^'H  "^  c.  1 1 .  J.  1 7.  for  hawking  ten  *wthout  a  licence.     T!W 

wltbout  ■  li-  conviction  ftated,  that  on,  &c  at,  &c.  the  defendant  was 
ccntc,  ii  liaMe 

wihepciultj  charged  with  being  a  hawker,  &c.,  carrying  to  sal,  ana 
impMrd  b>  the  ■      '    -  ■  ■ .  >  • 

soa.s.  c.  41.  exposing  to  sale,  without  any  licence  so  to  do,  eerHin 

indlaK  wiihuut  ff>°^*t  to  wit,  divers  parcels  of  tea ;  and  that  he  bci^ 
thoui^rrreii*  ''"^^  person,  did,  on  the  day  and  year  aforesaid,  at  Wat' 
b '"'  *  ^\iht'  ^"^""^  '^"''T  ^  "^"i  ""^  expose  to  sale,  divert  parcels  df 
lUiOe  to  «  pe-  tea,  and  was  then  and  there  fimnd  tradinir  os  aforeaatd, 
licence   so  to   do.     Tlie  omviction  tlien 
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to  him  one  of  the  said  pffckaget  containing  a  qanrter  of       1823. 

a  poond  weight  of  tea ;  and  afterwards  on  the  same  day,       

Q.M^GiUi  as  such  agent^  carried  to  sell,  and  exposed  aiptiJli^ 
to  sale^  at  the  hoase  of  one  fV.  P:,  another  package  con-  '  "^ 
tiining  also  a  quarter  of  a  pound  weight  of  tea,  but  did 
ncK  then  and  there  sell  the  same.  At  tlic  several  times 
when  he,  ihe  said  G.  M^Oil/j  as  such  agent,  so  carried 
to  sell,  and  exposed  to  sale,  the  said  first-mentioned 
quarter  of  a  pound  of  tea,  neither  he,  nor  D.  S.,  his  em- 
ployer, had  any  hawkers'  licence  according  to  50  G.  3. 

Peanon  and  Oldnatt  RuiseU^  in  support  of  the  order 
of  sessions.     The  objections  which  will  be  urged  against 
Ibe  eoDviction  are,  first,  that  the  defendant  was  only  an 
agent ;  and,  secondly,  that  as  a  hawker,  cannot  lawfully 
Sf(U  tea,  even  with  a  lidence^  he  is  not  liable  to  punish- 
ment for  selling  it  without  one.     As  to  the  first  objec- 
tion, Bex  V.   Turner  {a)  is   a    decisive  authority  that 
agents  are  liable.     With  respect  to  the  second  |K)int,  if 
a  party  be  charged  with  trading  as  a  hawker  without  a 
licence,  it  is  no  answer  to  say,  that  by  the  same  act  he 
ofiended  against  another  statute  aljso ;  for  a  man  may  by 
one  act  commit  several  misdemeanors.     \_Best  J.  If  an 
Duqualified  person  kill  game  without  taking  out  a  licence, 
lie  is  liable  to  a  penalty  for  so  doing,  although  a  licence 
would  not  protect  him  from  the  penalty  imposed  upon 
unqualified  persons.}      That    argument   is  conclusive 
against  the  defendant. 

Denman  and  Winter^  contra.     It  must  be  conceded, 
on  the  authority  oiJReje  v.  Turnery  ihAi  agents  are  liaUe 

(a)  ^B,iA.SlQ. 

to 
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to  8  penalty  for  hawking  without  a  licence.  But  a 
person  cannot  prc^iGrlj'  be  convicted  of  dotag  that  as  a 
hawker,  which  by  law  he  catmot  do  as  such.  By  the 
B3  0.3.  c.  i].  a  licence  is  to  be  taken  oot  to  enable  the 
person  to  trade  as  a  h«wker,  and  a  penalty  is  unposed 
upon  those  who  trade  as  hawkers  without  one.  The  . 
legislature  must  have  intended  to  impose  that  penalty  in 
those  cases  only  where  the  party  has  dealt  in  some  of 
those  things  the  sale  of  which  is  authorised  by  the 
licence.  But  by  the  13G.S.  c.  4(t.  s.6.  a  penalty  of 
]  0/.  is  imposed  upon  every  person  selling  tea  in  an  un- 
entered place ;  and  the  9  G.  2.  c.  35.  s.  20.  made  it  nn- 
lawful  for  any  hawker  or  pedlar  to  sell  tea.  It  is  clear, 
therefore,  that  a  hawker's  licence  would  not  legalize  the 
sale  of  tea  by  n  person  trading  as  hawker.  The  defend- 
ant then  should  have  been  convicted  under  the  IS  G.  S. 
c.  AS,  s.  G.;  and  not  under  the  hawkers  and  pedlars'  act, 
50G.S.  C.41. 

Cur,  aiv,  vidt.- 

Tlie  judgment  of  the  Court  was,  on  a  subsequent  day 
during  the  sittings,  pronounced  by 
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W  been  ocmfirmed  by  A  further  ccmsideratiQii  of  the       182S. 

lubfect.    At  to  the  first  point,  it  was  argued,  that  inaf« 

fflocb  as  one  act  ofparJiament  had  made  it  illegal  to  sell       ogamM 

tea  in  any  but  an  entered  place,  and  another  had  pro- 

fidcd  that  no  hawker  should  sell  tea ;  that,  therefor^  a 

hairko'  was  not  liable  to  a  penalty  for  exposing  it  to 

ssk  witliout  a  hawker's  licence.    If  the  50  G.  3.  c.  41. 

had  been  the  first  act  upon  the  subject,  and  no  penalty 

had  previously  existed  for  trading  as  a  hawker  without 

a  lioenoe^  there  might,  perhaps,  have  been  some  doubt 

iriiether  it  extended  lo  any  cases  in  which  a  licence 

would,  not  have  legalized  the  sale ;  but  looking  at  the 

whole  aeries  of  enactments  relating  to  hawkers  and 

pedhtfSi  and  td^ing  into  consideration  the  time  when 

they  were  first  prevented  fi'om  selling  tea,  it  will  be  plain 

that  they  are  still  liable  to  a  penalty  for  selling  it  as 

hswhara  without  a  licence.    The  first  enactment  respect- 

in§,tlicm  was  the  8  &  9  fF.  8.  c.  26.  (a),  which  is  nearly 

Aaaame  as  the  9  &  10  JT.S.  c.27.9  And  ocmtains  two 

danses  material  as  to  the  amount  of  the  penalty  to  be 

uapoeed.    The  17th  section  of  the  50  G.  8.  c.  41.  has 

this  provision,  ^  that  if  any  such  hawker  shall  trade 

u  aforesaid,  without,  or  contrary  to,  or  otherwise  than 

88  diall  be  allowed  by,  such  licence,  such  person  shall, 

for  every  such  ofienoe^  forfeit  the  sum  of  102."     Three 

lerms  are  there  introduced,  «•  without,"  ««  contrary  to," 

or  ^  otherwise  than  as  shall  be  allowed  by,"  such  licence ; 

sod  it  will  hereafter  appear,  that  those  terms  were  ad- 

tiaedty  introduced  to  apply  to  three  descriptions  of 

ofisnces.    Section  20.  enacts,  that  any  person  may  seize 

(a)  Kol  ptinted  si  1^^  in  Uie  qUHHo  «ditiOD,  but  in  the  fullo  idition 
^ibttikfd  by  eidsr  of  tlM  Howe  Lonk. 

Vox.  11.  L  any 


J  k..k„.  "-»J '^'^  ^  ^  b*- . -^ 
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in  the  menotime  some  alteration  was  loade  in  tbe  hm  48      .  )82S. 
to  ^  sale  of  tea  and  cambrics.    The  JOG.  J.  &  ip.     ^ 
>  14.  provided,  that  tea  «hould  not  be  sold  except  in  wx      jy*^^ 
entered  place.    By  that  provision  the  right  to  sell  it  was 
made  local ;  the   9  G.  2.  c.  35.  5. 20.  enacted^  that  it 
shpald  not  be  sold  by  any  hawker  and  pedlar.     The 
.olgect  of  the  statutes  before  cited,  more  particularly  ap- 
plyiog  to  hawkers  and  pedlars,  appears  to  have  been 
lo  protect  domiciled  tradesmen ;  of  the  two  latter,  to 
Msist  die  collection  of  duties.     The  effect  of  them  is, 
not  to  destroy  the  former  prohibition  against  trading  as 
a  hawker  without  a  licence,  but  to  add  a  cumulative  pep 
Baity  for  hawking  tea,  even  with  a  licence ;  for  the  two 
provjiiona  are  consistent,  and  may  well  stand  tngether. 
71ie4rst  imposes  a  penal^  upon  persons  trading  i^t  all 
as  Junrken  without  a  licence;  tlie  second  imposes  a  pe- 
naltjr  upon  the  sale  of  tea  by  hawkers,  ev^  with  a  M- 
Cfoce;  and,  therefore,  a  person  who  eaqposes  tea  to  sal^e 
asaluurker,  and  has  no  licence,  ofiends  against  both 
the  above-mentioned  provisions,  and  is  liable  to  a  pe- 
.  nalty  for  each  breach  of  the  law.  The  7  G.  S.  c.  43.  $.  7« 
made  cambrics  found  in  the  possession  of  any  hawker  or 
pedlar  liable  to  forfeiture.  Then  came  the  25  G.  3.  f.  7S.$ 
as  to  hawkers  and  pedlars,  the  fourth  section  of  which 
rciemblea  the  third  of  the  9  &  10  fT.  3.  c.  27.,  but  has 
diis  diflfenence :  the  penalty  was  before  confin^  Jto  per- 
sons trading  **  witboutf*  or  ^^  contrary  to"  the  licence ; 
4^  cnactqieat  has  the  additional  words  ^^  or  otherwise 
dian  as  shall  be  allowed  by"  such  licence.     That  ex- 
prtssion  OQuld  only  be  applicable  to  those  cases  in  which 
aHcenoe  would  not  legalize  the  trading.     The  25  G.  3. 
Ci  J^  I.  4.  altars  the  penalty  from  122.  to  10/. ;   and  be- 
iwan  the  fimrdi  section,  which  corresponds  to  the  third 

•  X  i  siectioii 
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tecdoQ  of  the  9  &  1 0  IF'.  S.,  and  the  seventh  sectioti,  which 
corresponds  to  the  eighth  section  of  the  former  act,  in- 
troduces in  s.  6.  ■  pFOTision,  that  persons  trading  vith  a 
borrowed  licence  shall  be  liable  to  a  penalty  of  10/.  In 
the  seventh  section,  which,  as  in  the  former  act,  refers 
to  the  first  penalty  of  10/.,  the  expression  said  sum  of 
lOZ.  is  retained.  The  25  G.  3.  c.  78.  was  repealed  by 
the  29  G.  i.  c.  26.,  which,  however,  contiuned  molt 
of  the  same  provisions.  Thus  the  eleventh  and  fonrleenth 
sections  of  the  tatter  correspond  with  the  fourth  and 
seventh  of  the  former ;  the  thirteenth  section  also  of  the 
latter  corresponds  with  the  sixth  section  of  the  former, 
except  as  to  the  amount  of  the  penalty,  which  was  raised 
from  102.  to  40/. ;  and  this  shews  how  the  mistake  in  the 
fourteenth  secdon  arose.  In  the  25  G.  3.  c.  78.  two 
penalties  of  10/.  had  been  imposed  in  different  sectitHU 
preceding  that  in  which  the  justice  is  directed  to  cause 
the  said  sum  of  10/.  to  be  levied.  In  the  29  &  S.  c.  26. 
one  of  those  penalties  was  increased  to  40/. ;  nnd  it  must 
have  been  erroneously  supposed  that  the  expression 
said  sum  referred  to  that  penalty  which  was  raised,  and 
not  to  that  for  trading  without,  or  contrary  to,  or  other- 
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the  sale  of  any  goods,  wares,  &c.  without  a  licence.        1828. 
For  these  reasons,  we  think  that  the  conviction  was     ^ 

rkpht.  otfoiwr 

M'Oiu, 

Order  of  sessions  confirmed. 


Clabk,  Administratrix  of  John  Clabk,  against 

HOUOHAM. 


A  SSUMPSIT  for  money  had  and  received  to  the  use  ^»  b^ 

of  J.  Clarke^  in  bis  lifetime,  and  to  the  use  of  JliSoS!?^' 
phantiff  as  admrnstratrix^  unce  bis  death.    Pleas,  first,  Swrnid' 
geotnl  issue;  secondly,  non  assumpsit  itifra  sex  annos.  ^'^^^^!^°^ 
Baolication,  that  he  did  promise  within  six  years.    At  ▼wioui  mmt  of 

moiMj,  to 

the  trial  before  Richards  C.  B.,  at  the  last  spring  assizes  niiich  be  wu 
finr  KnUf  it  appeared  that  the  action  was  brought  to  re*  b.  i^ypUed  to 
cover  the  sum  of  330/.  paid  to  the  defendant  under  the  uMoey  w^h 
{bOowing  circumstances.    In  1802  the  deceased  and  ^^^!|^^ 
several  other  persons  respectively  became  tenants  to  the  2| 2h«rto^ 
defimdant  of  several  parcels  of  land,  all  of  which  were  ?^^  ^  **•«» 

'^  induced  to  pay 

let  at  the  same  time  at  a  public  meeting.      After  the  i°oro  ^^^  was 

due.     A,  i«- 

lent  had  been  agreed  upon  the  defendant  said  he  would  plied,  that  if 
pay  all  the  rates,  and  the  tenants  should  reimburse  him,  mistake  it 
as  he  did  not  wLsh  the  assessment  to  be  disturbed,  tified:  HelX* 
This  was  agreed  to;  and  from  that  time  to  1816  the  ^^.^^ 
defendant  paid  the  rates  of  the  several  farms,  and  every  ©^  limitations  aa 

*  •'to  payments 

year,  before  the  rent-day,  sent  to  Clark  and  the  other  "•<*•  ^7  **>• 

'      '  "^  other  tenants  as 

tenants  an  account  of  what  would  bo  due  for  rent,  rates,  well  as  by^. 

Plaintiff,  an 

kc.    In  those  accounts  the  rates  were  calculated  on  a  administnunx, 

after  the  death 
oftheintes. 
Mt^  oiada  one  such  wnmgfol  payment  at  before  mentioned,  out  of  the  atfeti :  Held*  that 
Ae  night  recover  it  in  her  representative  character. 

Upon  a  nqiriifwtiifii  that  the  defendant  did  promise  within  six  yean,  to  a  plea  of  tbs 
HtfBte  of  limitations,  fraud  in  the  defendant  cannot  be  set  up  as  an  answer  to  the  plea, 
tani  WbellMr  it  wwiM  be  s  good  answer  if  ipocislly  rqpUid  ? 

L  3  supposed  . 


CtAU 
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ISJJi);  napptmed  renul  of  3^  lOt.  per  acre,  and  Clio'i  ft]wa3rff 
paid  tfa«  Mioant  deaiRnded.  The  rates  actually  paid  bjr 
the  defendant  were  calculated  on  a  rental  of  I/.  10(.  per 
acre.  lb  Slptemi«*\  1816,  J.  Clark  died ;  and  at  MichaH- 
mas,  in  that  year,  the  plaintif!^  who  hod  not  then  (but 
has  since)  obtained  letters  of  administration,  settled  the 
defendant's  account  upon  the  same  terms  as  before; 
the  iiun  overp^  by  her  was  4S^  and  (hat  «aa  witbili' 
six  years  before  the  comtaenoHDcnt  of  tlie  action.  It 
appeared  that  none  of  the  tenants  knew  that  they  were 
paying  the  'defendant  a  larger  sum  for  nttea  thU  hfe 
actually  paldj  until  aflar  all  the  payments  abcne  men- 
tiotcd  had  been  made.  In  order  to  take  the  pajriiMllti 
by  deceased  out  of  tlw  statute  of  limitstionR)  ooe  WUJk 
wu  caUed  as  a  witness,  viio  became  a  tenant  to  defendant 
at  the  same  time  and  upon  the  same  terms  aa  J.  Clark€t 
and  cODtinaed  so  for  thirteen  yean.  Witlun  sis  ytui 
befbre  the  conuncocement  of  this  action  Wildt  wtnt  to 
the  deftodant,  and  said,  that  he  and  other  tenanM  bad 
been  paying  much  higlier  rate*  and  cesses  than  tiiey  had 
a  right  to  do :  that  defendant  had  charged  them  upon 
e  rental  of  %L  10s.  per  acre,  thereat  the  rated  were 
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ptj  kin ;  and  be  refused  to  return  the  money  overpaid       1  i&S, 
bgr  fHidsm     Before  these  conversations  fVilds  had  men- 
tkmetl  the  matter  to  several  of  the  defendant's  tenants, 
who  aotborised  him  to  speak  for  them ;   but  he  had  not 
thai  had  any  communication  with  the  plaintiff.     It  was 
ol|ected  for  the  defendant,  that  this  evidence  was  not 
ufficient  to  take  the  case  out  of  the  statute :    first,  be- 
cause so  far  from  being  a  promise  to  pay,  the  defendant 
laid  be  knew  little  about  the  matter,  and  absolutely 
refused  to  pay ;  secondly,  because  the  supposed  promise 
was  Dot  made  to  the  plaintiff  or  her  authorised  agcnt« 
WUh  respect  to  the  money  paid  by  tlie  plaintiff  it  was 
obfectedy  first,  that  it  was  not  paid  by  her  as  adminis- 
tratrizi  because  she  had  not  then  obtained  letters  of  ad* 
Dioistration ;  and,  secondly,  that  she  could  not  recover 
it  back  in  her  representative  character;  because  if  a 
wrongfol  payment,  it  was  a  devastavit^  for  which  she  was 
responsible  to  J.  dark^s  estate,  and  she  could  recover 
the  money  in  her  individual  capacity  only.    The  Lord 
Chief  Baron  reserved  the  points.     The  defendant  then 
gave  evidence  to  shew  that  the  rates  were  calculated 
according  to  an  agreement  made  with  the  tenants  at  the 
tiaie  when  the  land  was  hired  by  them ;  and  the  steward's 
books  were  produced,  by  which  it  a))pearcd  that  the 
rates  bad  always  been  calculated  upon  a  rental  of  Si,  lOs, 
per  acre.     That  was  left  to  the  jury ;  and  the  plaintiff 
having  obtained  a  verdict  for  330/.,  the  whole  sum  over- 
paid by  t7.  Clarke  and  the  plaintiff.  In  Easter  term  a  rule 
was  obtained  to  enter  a  nonsuit,  or  have  a  new  trial,  or 
reduce  the  damages  to  42/.,  the  sum  overpaid  by  the 
plaintiff  on  the  grounds  urged  at  the  trial. 

Qmufn  (with  whoih  was  Gumei/)  Worn  shewed  cause. 
There  ia  not  any  ground  for  disturbibg^  the  verdict 

L  4  which 
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vbuk  baa  been  found  in  Uiis  case.  It  wu  fairly  left  as 
a  queitioo  to  the  juiyi  whether  the  over-paymenU  were 
made  under  such  circumstance*  of  misrcpreseDtation  as 
entitled  the  plaiotiff  to  recover.  The  first  point  re- 
serred  is,  whether  the  claim  was  barred  b;  the  statute 
of  limitations.  If  the  transaction  was  fraudulmt,  the 
statute  does  not  apply,  Jf  the  discovery  were  within  six 
years  before  the  action  brought.  South  Sea  Company  v, 
W^midsell  (a),  Bree  v.  Ho&ech.  (ft)  Or,  at  all  events, 
the  conversation  with  Wilds  is  an  answer  to  the  plea. 
As  to  the  other  objection,  the  money  was  pud  out  of 
J.  Clarke't  assets,  and  when  recovered  would  go  to  his 
estate;  the  pUintiff  might  therefore  sne  in  Iter  r^n«« 
sentative  capacity. 

Marn/at  and  BoUand,  contra.  The  letters  of  adnu- 
nistrstioQ  were  not  granted  to  the  plaintiff  until  after 
the  payment  was  mode  by  her.  That  rent  became  due 
at  Mu^dmas,  1816,  and  the  intestate  died  before  that 
time ;  the  rmt,  therefore,  was  due  from  the  plaintiff  in 
her  individual  capacity.  IBayley  J.  She  might  have 
been  sued  for  it  as  administratrix  or  as  executrix  de  ton 
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(a)  3B,4:J. 36a  (b)  I  p.  r.  hi. 

(e)  SB.  4;  A.  S88.  {d)  3B.f  A.  6S€. 
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moDejr  rnnit  be  paid  in  die  representative  diaracter,  in  IBM. 
onfer  to  enmUe  the  party  to  reeorer  it  in  that  character. 
WeiUer  r.  Spencer  {a)  h  not  against- this.  That  case 
merelj  decided  that  an  execntor  might  lend  money 
wilboat  being  goilty  of  a  dersistayit,  which  principle  is 
also  to  be  fimnd  in  Brawn  r.  LUion.  {i)  Then  as  to  the 
statute  of  limitationf,  iJthongh  it  has  been  held  in  equity 
not  to  apply  to  cases  of  fraud  and  trust  until  the  fraud 
is  diicofeied ;  yet  at  kw  the  rule  is  odierwise.  BaMey 
v.FoMnet (r),  Short  t.  Ji^Qniky. (d)  [ J9M  J.  But 
kere  the  party  has  been  active  in  concealing  die  original 
fiiud  within  six  years.]  That  question  must,  at  all 
events^  be  raised  by  a  special  replication.  In  the  ab- 
sence of  that,  the  question  rests  upon  the  evidence  of 
JfSiu  Now  the  defendant  referred  him  to  P^  who,  in« 
ilead  of  admitting  any  nustake^  said  he  knew  nothing 
dxmt  it ;  and  then  the  defendant,  instead  of  making  a 
promise^  absolutely  refused  to  repay  the  money.  In  the 
flrrt  place,  therefore^  there  was  no  promise ;  and  if  there 
vere^  it  was  not  made  with  reference  to  the  claim  of  the 
present  plaintiff. 

Qmiyn  cited  Moiintstephen  v.  Brooke  [e\  to  shew  that 
in  acknowledgment  made  to  a  third  person  is  a  suffi- 
dent  answer  to  the  statute  of  limitations, 

Batlet  J.  The  question,  how  far  fraud  may  prevent 
the  operation  of  the  statute  of  limitations,  does  not  pro- 
perly arise  in  this  case*    'On  the  form  of  replication 


adopted^ 
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adopted)  the  oaiy  ^ftmtiam  i%  iFJl^did  the  oweof  acUoo-. 
Morae?  Id  order  to  talw  Bd'valtgt  of  tlw  fnud*  ittere 
tbould  bKve  been  a  ^wieinplkatkn.  On  the  other 
grouBtt  llx  point  u  quit*  clear.  Tbe  Btatnle  of  iimit- 
■tioBi  ic  «  bar,  on  tb*  aappoutkn,  after  a  certain  tioM^ 
that  a  debt  baa  been  paid,  and  tbe  voudien  loat* 
Wberewr  U  appean  by,  tbe  admowledgmeot  of  Uw .. 
partjr  tbat  it  i>  not  paiel  tbat  tahet  the  case  out  of  tbe 
■tBtute.  Leapa-  r.  TaitOM  {a^  DtMOkaaii  v.  TiHnOt*  {h) 
And  aoEonlnig  to  tboae  eacea,  it  inakea  no  di£Een»ce». 
wbeiber  tbe  acknovledgmait  be  accompanied  by  a 
pmrniie  or  refiual  b)  pay.  MomOOtflten,  v.  BroiJce  Aew* 
tbat  aa  ac^owledgnunt  to  s  third  perwB  is  auffiae&U 
Upon  tbe  evidence  then,  it  appears,  tbat  in  1802  the 
defendant  bad  land  to  let*  and  did  let  it  to  various  per< 
800%  upon  certain  terma.  After  tbe  agieeraent  wu 
made  aa  to  tbe  renti  be  todt  upon  hiauelf  to  pay  tbe 
rates.  From  tbat  time  a  paper  was  delivered  to  eadi 
teoaot)  shortly  be&re  each  rent-day,  abewiag  what  waa 
the  amount  of  bia  rent  and  taxes.  J.  Clarke  paid  tbe 
sums  demanded  during  bis  Uf^me,  and  the  plaintiff 
made  one  payment  after  bis  decease.  The  rent-bocA 
iroduced  liv  tlie  defMidant's  witness  corroboratc-d  tbe 
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cMiie  db  ilBlote  m  to  alL  I  sni^  thmibre^  of  opinioiiy        iMs. 

dMC  « 16  all  the  paymoiU  made  in  «K  ClmrU%  Uftttme^ 

the  eaw  was  taken  oat  of  the  tlitute  bjr  that  comrefa* 

itiao  and  the  itevaidrt  book.    li}Mnt  at  to  the  pajment 

OMde  faf  the  pUntifl^  iM  idminifthitriic,  I  think  she  it 

cMttd  to  rteover  that  aiiOi    Orti  t.  iFoanM  and  WUk 

jir  fv  Sfemmr  are  «erei jr  uittanoei  where  an  iaeeMor 

olofiil  and  do  dot  ihe«r  where  be €atmoi  snew    It  haa 

hM  oiMmedy  tbit  nrhere  the  pajrnlent  it  a  ioMuia^ 

dM  pereonal  rapteientative  een  ettigr  aiie  in  hit  own 

niM^    That  ii  a  prindpld  to  which  I  eatinot  aiieott 

on  tha  eoDtiwfjrft  when  he  diaeoirert  that  he  bat  in  his 

Hpnfctnratire  cbaiacflir  pakl  that  which  he  0Qg[ht  Qot» 

he  nqr  in  the  same  character  reeoir^  it  again.    The 

wamjf  was  asseti  i  and  if  the  suit  be  as  caecntor  or  ad* 

alDMUator,  it  wlU  centinne  assetts  but  if  the  suit  be  in 

die  indbridaal  capad^,  tha  demand  will  be  in  the  first 

inHsncsh  salject  to  a  set-dB^  or  when  reoorered  will 

be  liable  to  the  plaintiff's  debts.    A  devastavit  is  a 

wron|^  and  the  law  will  not  compel  an  executor  to  per- 

WfSffe  in  a  wrong.    Upon  the  wholes  therefore,  I  am 

of  opinion  that  the  former  payments  were  token  out  of 

the  itatnte^  and  that  the  plaintiff  may  recover  the  hitter 

10  her  representative  capacity. 

HoLBOTD  J.  I  am  of  opinion  that  the  verdict  roust 
be  mstaioed  for  the  whole  amount.  The  cfiect  of  fraud 
upon  the  statute  of  limitations  cannot  be  discussed  on 
thcM  pleadings.  The  replication  insists  that  the  cause 
d  sction  arose  within  six  years,  and  that  is  the  only 
qneition.  NoW|  althoagh  the  right  to  recover  arises 
oot  of  the  fraudi  yet  the  right  of  action  was  complete  as 
am  as  the  money  was  paid.    But  the  case  is  taken  out 

of 
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of  the  Etttute  bjr  the  conversation  with  IVildt,  who  ipoke 
of  others  as  well  as  himtelT.  The  whole  must  be  taken 
with  reference  to  ihe  claim  of  all  the  tenants.  The  con- 
versation of  the  defend|Dt  admits,  that  if  any  Wrong  waa 
dotu^  it  had  not  then  been  rectified ;  nor  did  he  make  any 
diitiOctioD  between  Wildt  and  the  other  tenants.  That 
woatd  Uke  the  case  oat  of  the  statute  if  there  were  legal 
evidence  that  a  wrong  or  mistake  had  been  committed. 
The  qnestion  as  to  t^at  was  left  to  the  jury,  and  I  tbihk 
properly  dispoeed  of  by  them.  As  to  the  last  point,  tbo 
objection  made  is  invalid.  My  Brother  Bm/let/  has  pnt  It 
on  a  very  clear  ground.  The  money  waa  assets,  and  tbere< 
fbr^  if  the  payment  were  wrongful,  was  recoverable'  aa 
assets.  The  adminiBtratrix  might  be  liable  for  a  de- 
vastavit, but  that  would  not  prevent  her  from  suing  n 
administratrix.  Indeed  she  was. bound  so  to  sue,  in 
order  to  protect  the  asseu  from  a  set-off  for  her  in- 
dividual debts.  Both  ol^ectiom  then  fail,  and  the 
verdict  must  stand. 

Begt  J.    The  jury  have  decided  the  first  question  in 
this  case,  viz.  that  a  fraud  was  practised.     To  the  next 
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lia?e  been  Lord  MoHt/leUfs  opinion  in  Bree  v.  Hctbech.       1895. ' 
Bot  the  case  was  taken  out  of  the  statute  by  the  de-        TT"^ 
ftndant't  acknowledgment,  that  the  debt  existed  if  the        mgainMi 
payments  were  wrongful    The  case  of  Moumtephen  v. 
Brooke  decides,  that  an  acknowledgment  to  a  third 
person  is  sufficient.    A  promise  was  unnecessary  ;  the 
pleadings  state  a  promise,  but  that  is  what  the  law  inip- 
piies  when  an  acknowledgment  of  the  debt  is  proved. 
Then  the  only  question  is,  whether  the  plaintiff  can  re- 
torer  the  last  payment  as  administratrix.     Ord  v.  Fen- 
«jd^  and   tVdster  7.  Spender^  shew  that  where  the 
uoney  is  assets,  the  action  may  be  brought  in  the  repre- 
imtative  character.    No  doubt  this  money  will  be  assets, 
lad  the  safest  and  best  mode  is  to  proceed  for  it  in  the 
t%bt  of  the  faitestate. 

Rule  discharged. 


Whitlock  against  Underwood. 

ASSUMPSIT -on  a  promissory  note,  whereby  de-  A  promitsory 

fendant  **  promised  to  pay  to  plaintiff,  or  bearer,  payable  to 
4«.,  value  received.'*     At  the  trial  before  Park  J.,  at  ^^J^^SrtiVrt. 
the  last  Spring  assizes  for  CaoaUry^  the  note  was  pro-  ^^J^^l^'^^ 
dooed,  and  appeared  to  be  on  a  half-crown  stamp ;  ^^  "  7*''*!i 

*  ^  toe  flret  ciiM  Of 

whereupon  it  was  objected,  that  it  should  have  had  a  five-  promuMny 

notes  in  flcbc- 

Milling  Stamp  by  the  55  G.  3.  c.  1 84*.  scheJL part,  I .   The  dulc,  part  i..  to 

'  ,    ,  ,  the  55  0. 8» 

ktmed  Judge  was  of  that  opinion,  and  directed  a  non-  c.  i84.,  andrt- 
soit.    A  rule  nisi  haviug  been  obtained  in  Easter  term  StUmp/ 
to  set  aside  the  nonsuit, 

Clarie 


•MS 


C9v4v  aUnnd  cafiM.  Tbw  note  being  ma^v  p^jriUe 
j(B«nJly,  witbmit  tUMting  uy  9e<a£c  time,  fm  in  Uw 
.pijnMe  QQ  deftumd;  it  therefiwe  bill  witbio  t}ie  ^nt 
cbut  of  prqmiMor;  ifotea  io  tbctchedule  to  the  &sQ.a. 
■e.\84^  and  being  for  mort  thap  30^.,  and  lew  than  ^Ol., 
thoidd  bare  been  drawn  upon  a  fire-aliitling  stamp.  The 
nqmnit  w«  tberefiire  perfectly  correct. 

Reader  and  Admut  foOUi.  At  tbe  find  of  the  fiart 
claf>  of  Botes  in  the  •cl)edu]e  to  the  55  G.  3,  c.  18*i, 
.there  is  a  fnemorandunh  Mwt  all  the  notes  therfin 
ennmerated  may  be  n-issoed.  Uqlesa,  therefor^,  tbU  i* 
a  re-issnable  note^  it  i>  not  liable  to  the  stamp  duty 
mentioned  in  that  part  of  ^e  wbadali.  Then  i^ 
several  sections  in  the  body  of  the  act  which  chew  v)itt 
potes  are  re-isfgable.  The  14th  section  enscti^  "that 
notes  for  any  sum  not  exceeding  lOOU,  duly  stamped 
according  to  the  directions  of  the  act,  maybe  re-imed.'' 
The  24th  section  requires  a  licence  to  be  taken  out  fi>r 
isaning  any  notes  "  charged  with  a  duty«  and  allowed  to 
be  re-issued  as  aforesaid ;"  and  the  27th  section  impoaes 
a  penalty  of  100/.  npon  any  person  issuing  without  a 
licence,  any  note  "  for  money  payable  to  bearer  on  de- 
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IBliiHithiir  <«  Bilb  tf  odMBg*  t0  tlM  bearer,  or  10       IHSS. 
wtdtHf  eitliif  oa  d&nmd  wtt  ollicrwiii^  not  ciMadng  • 

tvoflMMdM  after  daU^  abo«er  aOL,  aad  not  txcaading  ^^JS^_ 
§bL,  af0  to  hava  a  tlaaip  of  Sik  6A''  That,  tbarefbire, 
«aaU  haM  bmm  Miffidaur  &a  a  Utt  dravii  m  the  aaiae 
voidi  as  Uiia  mtHe;  and  h  raimni  be  suppoeed  that  Ike 
hgwlatiire  ialcmied  la  pot  those  tvo  detcripUont  of  io- 
■iiilnaiU  ao  a  digereat  fcolipg.  If  it  be  held  that  tbu 
Ma  ro*i88iiaU%  then  it  fcUowa  ibat  ooitai  for  leie 
lOQL  caniiot  be  made  pejable  oa  doiand  without 
Me;  bt  the  peaaltj  hi  the  27th  leclioD  it  impeiod 
the  ffiiang^  iio»  the  li^iMaing,  of  ■nch  aotee.  The 
Mlh  11x11011  mairri  a  liefiwe  niceiMrT  to  ime  notes 
pqfaUe  en  dfian^  ^  wd  which  artre^iisnahlej**  now 

« 

ihaM  laards  would  bei  qaite  moeeeiiaij  if  all  notes  pay- 

BynrUT  J.  This  is  an  sortrane^  havd  cas«i  but* 
■an  i*«fcM>^  at  the  slatat^  I  am  tatiffiitd  that  tho  note 
las  not  dsatwa  tipon  the-proper  stampi*    The  tchedak^ 

■•  psft  M^  fimt  prondes  lor  biUsof  eschno^^  and  after^ 

•  vaids  nakei  distioct  profisions  fair  varioiu  kinds  o^ 
Wiienry  notesp  Bills  of  fiaehangf  are  dirided  into  two 
danet :  **  to  the  bearer  or  to  order,  either  on  demand 
sr  edlMnm%  not  r«cr«dH|f  two  months  after  dsteT  and 
'^(o  tho  bearer  or  ordert  At  any  time  exceeding  two 
months  rHju  date."  Had  the  instrument  before  us  been 
a  bill  of  exchange,  the  half-crown  stamp  would  have 

;  been  snIBeient.  TbeUi  promissory  notes  are  divided  into 
SMir  classes :  first,  **  for  the  payment  to  the  bearer  on 
dsmandof  aiqr  nun  of  mopflgrt  not  exceeding  IML;^ 
aeoondly,  **  for  the  payment  in  any  other  manner  than  to 
the  bearer  m  damaild,  hvl  not.  momiing  two  months 

after 
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1828.  nfter  date  or  sixty  days*  sight,  of  any  tiite  of  molMy 
iBKHUitiDg  to  40/.)  and  not  exceeding  100/.';"  thirdlyt 
^  for  the  payment,  cither  to  the  bearer  on  demandy  or  in 
any  other  manner  than  to  the  bearer  on  demand,  but  not 
exceeding  two  months  after  date^  or  sixty,  days'  sights  of 
any  sum  of  money  exceeding  1 OOL ;''  fourthly,  ^  for  the 
payment,  either  to  the  bearer  or  otherwise^  at  any  time 
exceeding  two  months  after  date  or  sixty  days'  sight,  of 
any  sum  of  money  amounting  to  40s.''  Now  does  the 
note  in  question  fall  wi^hfn  either,'  and  which  of  diose 
chdnes  ?  Clearly,  it  is  not  within  the  second  or  third.  If 
within  the  fourth,  because  drawn  for  an  indefinite  peiiod, 
still  it  would  be  bad;  for  then  it  should  have  had  a 
^  ed.  stamp.  But  I  think  it  quite  clear  that  it  falls 
within  the  first  division.  It  is  payable  to  bearer, 
and  in  law  payable  on  demand,  and  is  drawn  for  a 
sum  not  exceeding  100/.;  and  it  does  not  appear  to 
me  that  that  part  of  the  schedule  is  confined  toaoch 
notes  as  may  lawfully  be  re-issued.  The  sdiedule  taken 
afone  imposes  a  certain  duty  upon  all  notes  drawn  in  a 
particular  form,  and  then  confers  upon  all  such  notes 
the  privilege  of  being  re-issued*  The  danses  which  re- 
quire a  licence  for  that  purpose^  and  impose  a. penally 
upon  unlicensed  persons  for  issuing  such  nOtes^  do  not 
in  any  way  afiect  the  question,  as  to  the  necessity  of 
having  any  particular  stamp.  The  nonsuit  was  there- 
fore right,  and  this  rule  mnst  be  dischaiged. 

(a)  BfiST  J.  The  question  is,  whether  this  note  falls 
within  any  of  the  classes'  given  in  the  schedule  to  the 
55  6. 3.  e.  164.    It  is  payable  to  bearer  on  demand  for 

«      ■ 

(*}  miTByc!  J,  inkt  iittiSff  St  te  M  Arf^ 

a  lesa 
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i  1m  imn  tlum  100/.    It  clearly  comes  within  the  first        i6'2S. 
cfaK.    There  certainly  is  a  memorandum  making  the      Wsmooc 
Bolei  medfied  in  that  class  re-issnabie ;  and  it  has  been     r^  ^'^"^^ 
eoDlndedy  that  the  duties  are  meant  to  attach  upon 
tfaoK  notes  alone  which  are  issued  by  persons  autho- 
rised to  ie4s8ue  them.    As  to  the  argument  that  bills 
of  esdiaoge,  pajrable  on  demand,  do  not  require  so  large 
a  stamp,  it  is  to  be  observed,  that  the  legislature  might 
Tffy  reasonably  make  a  distinction  between  them  and 
pnimissoiy  notes,  for  bills  of  exchange  have  never  been 
dicnlated  as  currency.     I  am,  therefore,  clearly  of  opi- 
lion,  that  the  note  in  question  wa9  not  drawn  upon  the 
pfoper  stamp,  and  that  the  nonsuit  was  right 

Rule  discharged. 


The  KiMO  against  The  Inhabitants  of  Bardwell. 

TJPON  an  appeal  against  an  order  of  two  justices,  UMptoper 

for  the  removal  of  Peter  Firman  from  the  parish  of  IllTif^'JT 
IMweU,  in  the  county  of  SujffbU^  to  the  parish  of  ^  h^*^"?"* 
teortt,  in  the  same  county,  the  order  was  quashed  by  ^^,™,J^ 
Ae  sessions,  subject  to  the  opinion  of  this  court,  upon  ^^^  ^^ 
the  following  case.   About  twenty-four  years  ago,  the  wiih  bis  mas- 
psiper,  a  married  man,  was  hired  for  a  year,  by  Mr.  5.,  wagn.   H« 

«  t  .       1       1       «      1  I  t  lenrcd  for  two 

01  LeworOt^  as  his  shepherd ;  he  was  to  have  a  house  ytu%  at  those 
ttd  garden  rent  free,  seven  shillings  a  week,  and  the  "^^SSL^i^, 
going  of  thirty  sheep  with  his  master's  flock  as  wages,  u^^^uwih^ 

went  on  his 
■MK'flftrfliv  the  whole  of  which  wttiStiiated  in  that  parish.     The  feed  of  the  sheep  was 
vtnh  \$L  ftat  annum :  Held,  that  this  did  not  confer  a  settlement,  it  not  being  any  part 
^'Aehsrgafai  that  the  sheep  shocdd  be  pasture-fed. 

Ssmble,  That  in  order  to  gain  a  settlement  by  renting  a  tenement,  the  ]^per  must 
itriii  upon  same  part  of  it« 

Vol.  II.  M  The 
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"llie  pauper  ItveU  for  two  years  with  ^r.  S.^  ii>  the 
parish  of  Ixwatih,  at  these  wages,  during  all  which  time 
the  thirty  sheep  went  with  his  master'a  flock  on  the 
farm,  the  whole  of  whicli  was  situated  in  that  paris)].  The 
feed  of  the  thirt;  sheep  was  worth  161.  a  year,  exclnsiye 
of  the  bouse  and  garden.  If  the  pauper  hod  not  been  al- 
lowed, to  keep  the  sheep  lie  must  have  had  more  wagis. 

Sloris,  in  support  of  the  order  of  seseioos,  was  sto[^ied 
by  the  court. 

Dover,  contr^  The  pauper  gained  a  Kttlei|ient  in 
Ixwortk,  by  the  going  of  the  thirty  sheep  with  his  mas- 
ter's flock.  It  Itas  been  frequently  decided  that  the  liberty 
to  take  the  profits  of  laud  by  the  mouths  of  cattle  is  a 
tenement  within  the  13  &  14  Charles  2.  c-  12.,  and  in 
the  present  case  that  right  is  found  to  have  been  worth 
1 6/.  per  annum.  Bex  v.  Melhidge  (a)  shews  that  payment 
by  service  is  equivalent  to  payment  In  mon^.  Tie 
pauper  therefore  may  be  said  to  have  rented  a  tene- 
ment of  more  than  10/.  annual  value,  Rex  v.  Mincer  (i), 
{BaifieTf  J.  Is  there  any  case,  except  Rex  v.  Mimter, 
where  the  pauper  gained  a  settlement  by  renting  a  teoe- 
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cpljr  ^pettioo  digouwed  and  decided  wa9>  the  nature  of       1  ^^3. 
tile  cooftidemtion  given  for  that  tenement.    In  Bes  y.      x^Tkuto 
OmoU  7\pcMrt  dedded  in  Michaelmas  term,  I8I85  it    ..,^'ff.. 
wat  li€k^  that  uxdesK  it  wag  stipulated  in  the  original        •»<•  o^ 
bvipuiit  that  the  cows  ahould  be  pasture-fed^  a  settle* 
fliaat  would  not  be  gainedi  and  that  decision  was  recog- 
abed  and  acted  upon  in  Bex  v.  Sidton  Si.  Edmunds,  (a) ' 
In  the  present  case  it  is  probable  that  the  sheep  were 
fad  opoD  growi^ig  produce^  to  the  value  of  10/,  per 
annam ;  but  as  it  was  not  any  part  of  the  original  bar- 
gun  that  they  should  be  so  fed,  it  falls  expressly  within 
tfaoie  two  cases,  and  is  not  sufficient  to  confer  a  settle- 
nent.      There  is  another  point  also  which  makes  it 
fitremely   doubtful  whether  the  pauper   could  have 
gwned  a  settlement,  had  the  going  of  the  sheep  consti* 
toted  a  tenement  of  102.  annual  value.    The  house  and 
prden  being  merely  for  the  more  convenient  perform- 
9ioe  of  tlie  pauperis  service  as  shepherd,  must  be  laid  out 
ofconttderation;  he  did  not  occupy  them  as  a  tenant, 
but  as  a  servant.     The  statute  13  &  14  Car.  2.  c.  12. 
n^pires  that  the  party  should  come  to  settle  on  the  tene- 
■ent :  now  that  means  to  reside.     In  all  the  cases  de- 
termined on  this  part  of  the  act  the  pauper  resided  upon 
Hpne  part  of  that  which  constituted   the  tenement. 
Iliere  are  cases  where  a  party,  from   kindness,  was 
allowed  to  reside  in  a  house,  rent  free,  that  was  held  to 
be  a  tenement.     But  here  the  pauper  had  no  residence 
Wt  in  the  character  of  a  servant ;  the  house  continued 
the  master's,  and  the  pauper  was,  with  respect  to  this 
point,  in  the  same  situation  as  if  he  had  lived  in  a  room 
Hi  his  master*s  house.     The  two  cases  referred  to  differ 
from  this,  for  in  each  of  them  the  pauper  had  property 

(a)  is.ic.s^ 

M«  of 
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ISS^  of  hiB  own  in  the  pitrish,  and  w&s  on  that  groand  held  to 
Tlw  KnM  ^  irremoveable.  Sex  v.  DoA^k  (a),  also,  is  diBtingdiih' 
y^l^l^  able,  for  there  the  pauper  lired  in  the  toUJionte,  as  his 
own  residence ;  and  it  would  have  been  Guch  a  tenenieilt 
as  would  confer  a  settlement,  but  for  an  act  of  pailia- 
Inent  which  says,  that  no  gatekeeper  shall  gain  a  settle- 
tnent  by  renting  the  tolls  and  residing  in  the  toU' 
house.  (&)  For  these  reasons  I  think  that  the  paiqper 
did  not  gain  a  settlemrat  in  LfaMrth^  and  that  the  order 
of  sessions  must  be  confirmed. 

Best  X  (c)  In  Rex  v.  Minster  the  principal  p<Mnt  wat 
given  up,  viz.  whether  the  feeding  of  tfae  cows  consti- 
tuted a  tenement ;  but  the  court  there  thought  that  s 
house  occupied  by  the  pauper,  merely  as  a  servant*  did 
Hot  constitute  a  tenement.  Here  there  was  not  my 
agreement  that  the  sheep  should  be  fed  on  growing  pro- 
duce; this  case,  therefore,  &Us  within  Sex  v.  QmoU 
TwissU,  and  Sex  v.  Stdioa  St.  Edmonds.  I  agree,  also^ 
that  the  pauper,  to  gain  a  settlement,  must  reside  upcm 
some  part  of  the  tenement.  I  am  not,  indeed,  aware 
of  any  express  decision  to  that  effect;  but  looking 
at  the   words   of  the   statJte  it  appears,  that   merely 
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baoit  of  tbeniy  indMd,  it  doet  appear  that  be  io  retided,  but  that  was 

Ml  I'MJiifiii  upon  as  necessary.     Thus  in  Bof  r,  BuUey,  Burr.  S.  C>  107.  > 

tepMpo'Teotad  a  bouse  in  which  be  resided ;  but  Page  and  Probyn  Js. 

MB  la  fdj  upon  his  residence  being  in  the  paritk,  and  not  upon  its  being 

«  the  tSDcment.     So  in  Re9  ▼.  Shtnston,  Burr,  S,  C  474.,  Lord  Mant^ 

fti  tfmkM  d  a  icsidenee  in  the/iamA  as  necessary.    Dennuon  and  Wii" 

md  Ja.  adfcrt  to  the  Act  of  the  pauper's  resideDoe  being  on  the  tene- 

MM;  the  latter  of  them  obsenres,  <<  It  is  settled  that  the  residence  upon 

•  |Mt  of  the  different  takings  is  sufficient  to  gain  a  nuui  a  settlement  in 

*i  paiidi  where  he  resides.*'     In  Bex  y.  Uandverrat,  Burr.  S.  C.  571., 

Ai  pMiper  did  in  fret  reside  upon  a  part  of  the  tenement;  but  Jiton  J. 

nyi^  «'  Tbe  paapcr  need  not  reside  upon  any  part  of  the  tenement  he 

#»;  k  la  enough  if  he  resides  in  the  parish."    It  does  not,  bowerer, 

ippMr  that  the  rest  of  the  court  (Lord  Mansfield,  C.  J.  Yaiet  and  Hew 

liJk)  ■nwiMiiil  any  inch  opinion.     In  Bex  y.  OU  jUre^ord,  1 T. B. 358.; 

▼. SUke,  a  T.B.451.;  Bex  y.  PeddUtreniUdet  5T.  &.  77S.;  Bex  y. 

4  T.  J?.  348.;  Bex  y.  ToljmddUf  4  T.  B.'(S7U ;  the  point  does 

to  have  been  noticed:  in  the  two  former  the  pauper  did  reside 

aputof  the  thing  taken;  in  the  three  latter  it  does  not  appear 

tha  Act  WM  so  or  not.     In  Bex  y.  JCnighton,  S  T.  B.  48.,  the 

did  not  rsside  in  the/iariiA  where  the  tenement  was  situated ;  and 

J.,  who  deliYered  the  judgment  of  the  court,  says,  <'  There  must 

te  a  iMidenee  either  oo  the  premises,  or  at  least  in  the  parish  where  some 

^■t  of  tiie  premises  lies."    Throughout  this  series  of  cases  it  appears  that 

4ht  yriMq»al  cHscussion  wm  respecting  the  nature  of  the  thing  taken,  and 

ImriBe:  die  meaning  of  the  expreesion  "shall  come  to  settle,"  in  the 

I3ftl4Cfar.  S.  C.12.,  was  lost  sight  of;  and  perhaps  it  wm  not  strictly 

to  in  those  casM  where  it  wm  held  that  various  takings  in  different 

eonftr  a  settlement  in  that  parish  where  the  pauper  resides,  if  the 

Yaloe  be  lOl.  per  annum* 
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Tbe  Kino  against  The  Inhabitants  of  Machth- 
LL8TH  and  Pbnnboobs. 


■  'T'HIS  was  a  writ  of  error  upon  a  judgment  of  the 
■scient  bidge,  court  of  quarter  sessiooi,  for  tlie  countjr  of  Mm$- 

diepuiibnof  gommff  upon  an  Indictment  for  not  repairing  a  bridge; 
juMgnii    —   yj,jch  charged,  that  a  certain  ancient  bridge  over  the 


ud  ^Si''  ''**■■  ^^ifi"*!  commonly  called  PorUfdingerrig  bric^  and 

^^^^"  ^  situate  within  the  parishes  of  MackyidUtk  and  PetmegoeSt 

at  Penntgact  iq  ^  a^  countjr  of  Montgomery,  on  the  king**  high- 

Uadiyniiith  wav  there,  the  same  being  from  the  time  frbereof  die 

afirtnid,  fnm  ■            ,                   , 

tinw  immBiKi-  memory  of  man  is  not  to  the  contraiy,  a  commoa  kui^t 

dT  lbs  tenure  highway  u8ed  for  all  the  king's  stibJMti,  with  tbinr 

in  the  Bid  horses,  coaches,  carts,  and  carriages,  to  go,  return,  and 

'^^  ^r™"  pass  at  their  will  and  pleasure,  on,  &c.,  and  Sat  the 

luniLii  ha"^  space  oftwo  years  thence  next  following,  was  very  nih»- 

rrj"™*  "^  ouB,  Stc.  for  wont  of  due  reparation  thereof,  so  that  the 

uponeTTOT,  sulnecta  of  the  kiiie,  with  their  hones,  &c<  could  not  mm 

that  ihe  indict-          '  °                                                                 ' 

mentwubid,  as  they  oujfht,  and  were  wont  to  do.  The  mdictment  tho 
(tdid 


IV  THB  Fourth  Vsar  of  OEOROE  IV.  107 

tbefaidictinent  was  then  stated,  and  that  defendants  were       1 8'23. 
foond  goilty;  and  that  it  was  adjudged  that  the  said 
iBhaUfAnU  in  the  indictment  specified  should  pay  a  fine       affdna 

^  '^^  ItM  Inhabit. 

(tMOL  The  following  errors  were  assigned :  first,  that  ^^  Aintof 
the  inhabitants  of  the  parish  of  Pennegoesy  and  the  in- 
habitaiits  of  the  town  of  Machynlleth^  were  stated  to  be 
jointly  liable  to  the  repair  of  the  bridge;  and,  sc- 
cauMff  that  it  was  not  stated  in  the  indictment  that 
«tf  part  of  the  bridge  was  within  the  town,  or  that  the 
inhabitants  of  (be  parish  of  Pemiegaes^  and  the  inhabit- 
iDts  of  the  town  of  Machynlleth^  were  a  body  corporate. 
1W  case  was  now  argued  by 


Sr  Wiliiam  Omen.    The  o£Ebnce  charged,  is  the  non- 

of  the  whole  bridge^   which  arises  not  from 

ikt  joint  D^ect  of  the  two  bodies,  but  from  the  separate 

wglecC  of  each.     The  offence,  therefore,  should  be 

charjged  seporaliter,  or  in  8e|iarate  indictments.  2  HaUt 

P.  C  17 1.,  Hawkins  P.  C.  b.  2.  e.  25.  s.  81).  Bex  y.  King* 

dm{a)^  Res  t.  Si.  Pancras.  (b)     Secondly,  the  bridge  is 

dwrged  to  be  in  the  parish  of  Pennegoes  and  Madiynt- 

Bd  /  bat  no  part  of  it  is  stated  to  be  in  the  town  of 

UmkynUdh^  son  constat  that  the  town  and  the  parish 

ue eo-eztensive^  or  that  the  town  is  in  the  parish;  and 

it  is  clear,  that  the  inhabitants  of  a  town  would  not  be 

beand  to  repair  a  bridge  situated  out  of  the  town.  Hex 

V.  The  Inhabitants  ofGanUngay  .{c)   And  B^x  v.  St^  GUcs^ 

OnAridge  (</),  is  an  authority  to  shew,  that  in  order  to 

charge  a  perish  for  the  repair  of  a  road  situate  put  of 

tbepariafa,  a  consideration  must  be  shewn.     The  effect 


(nj  S  JSasi,  41.  (6)  Pgakc's  N.  P.  C.  219. 

(c)  3  T.  R.  513.  (rf;  5  J/.  «J-  S,  260, 
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1S23.  of  this  indictment  is  to  cliarge  the  inbabitanti  of  a  town 
to  repair  a  bridge  lituate  out  of  the  tovm.  Hiirdlyi 
the  inhahitatita  of  the  county  being  liabW  to  n^r,  l)|» 
inhabitants  of  a  towntfaip  cannot  be  liable  to  u  f$/f  Vjf . 
reason  of  the  tenure  of  lands,  becaiue,  as  uriiriiitMlir 
they  cannot  hold  lands.  Ireland  and  ^-ee  Bantl^ 
Case,  (a)  Vinei't  Abr.  Corporation^  (E.)  AoA  tbcf 
cannot  be  Intended  to  be  a  corporation  by  tlie  nanc  «f 
inbabilantt.  CoU^e  ^  P/ytidans  v.  Salmm  (iV  asd 
Jtwnjfmous.  (c)    [He  was  then  stopped  by  the  Cewt.J 

CamiibeUt  contra.  It  must  betaken  upon  this  reooid, 
that  the  bridge  is  within  tlie  town,  or  that  the  inha- 
bitants of  the  parish  and  town  are  liable  by  tenine. 
The  indictment  charges  a  joint  obligation  of  the  parish 
and  township  to  repair,  and  if  so,  a  neglect  to  repair 
constitutes  a  joint  oficnce.  IBayla/  J.  Can  yon  abav 
that  the  inhabitants  of  a  town  can  in  any  case  be  bound 
to  repair  a  bridge  utuate  out  of  the  town.]  The  in- 
dictment diarges  that  the  bridge  is  ntuate  within  tba 
two  parishes,  and  then  that  the  inhabitants  of  the  pariah, 
and  Ihe  inhabitants  of  the  town  of  Madynlleth  q/bretaid 
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bkuU  of  die  parish  and  c^  the  township  may  be  liable        1823* 
br  TtHMoa  of  a  joint  tenure  of  the  same  lands.  _ 


Tb9  InlMbit. 

BftTUT  J.  The  objection  to  this  indictment  is  fatal.  mti  of 
Tha'sndge  is  described  as  situate  within  the  parishes  of 
Mmijffdkth  and  Pennegoes.  But  the  parishes  are  not 
iikged  to  be  within  the  town.  And  unless  the  bridge 
be  situate  within  the  town,  the  inhabitants  of  the  town 
would  not  be  liable  unless  a  special  consideration  be 
ihewn.  And  here  they  cannot  in  their  character  of 
mhahitanfat  be  liable  by  reason  of  the  tenure  of  lands. 
For  they  cannot  as  such  hold  lands, 

HouKOTO  J.  It  is  quite  clear  that  the  judgroent 
cnnioC  be  supported.  The  word  town  cannot  be  re- 
jected, and  if  it  could,  it  would  not  then  appear  upon 
the  record  that  any  person  came  to  defend  for  the 
pirisb  of  Mat^nUdh. 


Best  J.     The  case  of  the  King  y.  The  InhabitanU  of 
Si*  CHleSy  Cambridgej  is  an  authority  to  shew  that  the 
inhabitants  of  a  township  cannot  be  liable  for  the  repair 
of  a  road  situate  out  of  the  township,  unless  a  consi« 
deration  for  such  repair  be  shewn.     Here  that  is  at-> 
tempted  to  be  shewn,  by  alleging  that  the  inhabitants 
of  the  parish  and  the  town  were  liable  by  reason  of  the 
tenore  of  certain  lands,  but  as  inhabitants  they  could 
not  hold  lands,  and  it  is  not  shewn  that  they  are  incor- 
porated.*   The  consideration,  therefore,  fails,  and  it  not 
being  shewn  that  the  bridge  was  within  the  town,  the 
common  law  liability  does  not  attach,  and  therefore  the 
jodgment  cannot  be  supported. 

Judgment  reversed. 
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TUm  dacimlioD 
MaMd  Aud  tl|« 
plaintiff  and 


■Jtldoar 
(ladliDg  that 


been  brought, 
H>d  dcTeadad 
bj  til*  pLiintifi*, 


Uk4  that  dii- 
putM  ^iM«d 
iMtvMiilba 
now  pUinliff 
and  dcTeiiduit 

value  of  the 
goodiuid  ilock 


Cabget  against  James  Aitchesoh. 

r>EBT  on  an  nrard.  Tha  dedsratioc  stated  that 
certun  di&brence*  having  ariieti,  and  being  betwcm 
the  plaintiff  and  defendant,  on,  &e.  at,  &c.  by  articles  of 
agresment  made  betwem  the  plaintiff  of  the  one  puti 
and  the  deRindant  of  the  other  part;  retdting,  that  an 
action  Was  then  lattiy  dqiending  in  the  Coart  of  Kingft 
Bench,  between  Cat^a/  as  plainti^  and  one  TTrnwrnt 
Purvis,  defendant,  whicb  cause  came  on  to  be  tried  at 
the  tbeo  hut  awize*  for  Northw^xrUaid,  upon  whieh  a 
verdict  waa  given  ibr  the  defendant;  and  reciting  ^ao^ 
that  another  action  «ra>  depending  in  the  said  Coor^ 
wherein  the  assignees  of  Jttbt  ToHeton,  a  bankniptr 
were  plainti£&,  and  the  said  plaintiff  waad^ndaot,'  aiHl 
which  last  mentioned  ocUbn  came  on  to  be  tried  Rt  the 
same  assius ;  and  reciting  abo,  that  there  were  acventl 
actions  depending  between  the  said  assignees  and  the 
said  defendant  in  the  .present  aetXHi,  George  AUchemmt 
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tod  recithig  also,  that  It  was  agt^  that  a  jadgment  in       1  iM. 

At  Aetioii  by  the  said  assignees  against  the  plaintiff,       """"^ 

ikoidd  be  recorded  for  the^laintiffi  with  4000/.  dam-       ^ifafttfi 

i«<.t  u>d  that  !>  rule  of  court  was  dmwn  up.  that  upon     **^^ 

pfeytnent  of  2500/.  to  tiid  plaintlfiii,  and  immediate  pos- 

mlloa  of  a  eertlun  &rm  at  Oreai  tfyle^  ih  the  connty  of 

IfiMlmderUtHdj  delitef cd  by  the  said  O.  A.  itod  D,  ^., 

dft  tenants  thereof  to  theif  Itodiofds^  the  said  judgment 

siHftdd  be  Satisfied ;  that  all  the  actions  pending  for  the 

MM  ti'ttiiactidns  sHodld  be  no  filrtber  phoeeeded  in, 

iitd  that  each  party  should  pay  his  own  costs;  and  re^ 

dling  also,  that  divers  disputes  atid  diffeirenees  hati  ariseh 

between  the  said  plaintiff  niid  the  said  defbidalit  in  this 

Mti  Abut  die  tahle  of  the  stock  and  goods  #hieh  each  of 

Aem  received  into  their  custody  fltnri  the  sidd  fiinrf,  and 

ftdf  keep  and  feeding  by  the  plaintiff  in  this  adion  i 

ibd  also  ooneeming  the  sCims^  whichj  according  to  an 

agreement  entered  into  between  them  before  the  said 

misteB,  they  respectively  should  contribute  towards  the 

jMyment  of  the  2500/.,  aiid  the  costs  incurred  in  brings 

iag  and  defending  the  said  actions  brought  and  de^ 

fended  by  the  now  plaintiff  and  defendant,  O.  A.  and 

DkA»f    and  that,  in  ordef  that  the   said  difl&rences 

aright  be  amicably  settled^  the  plaintiff  and  defciidunt 

ia  this  suit  had  agreed  to  refer  the  same  to  J.  7!,  J.  /?., 

wtA  T*  C)  as  thereinafter  tnentioned :  it  was  witnessed, 

that,  for  ending  all  disputes  and   difference:)  Ix'tween 

ihe  said  parties  thereto^  the  plaintiff  did  thereby  cove- 

widi  the  defendant,  and  the  defendant  did  (hereby 

with  the  plaintiff,  that  they,  the  plaintiff  and 

dMsadant^  would  truly  perforas  the  award  of  the  said 

JiT^  J,  Kf  and  71  C,  of  and  conoemiag  the  said 

in   difference;   the  declaration    then   averred 

the 
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the  makiDg  of  an  award  by  the  arbitrators,  which 
award,  after  reciting  the  articles  of  agreement,  was  as 
follows:  We, 'the  said  J.R.,  J.  T.,  and  T.  C,  hsvuig 
token  upon  ourselves  the  burden  of  the  arbitrations, 
and  having  hoard  and  weighed  the  allegations  of  both 
the  parties  concerning  the  matters  so  in  difference 
as  sibresaid,  end  cxsniiDed  the  various  vou«her% 
documents,  and  evidence  relatiTe  thereto,  do,  by  tbcae 
presents,  in  writing  under  our  respective  hands,  award 
that  ali  disputes  and  differences  now  or  heretofore  sul^ 
nsting  between  them,  or  betwe^i  the  said  Gilbert  Carg^ 
and  Jamet  AUeheton,  relative  to  the  matter*  referred  to 
US  by  the  articles  of  agreement,  shall  henceforth  cease 
and  determine.  And  we  further  award  that  the  said 
'Jama  Aitcfiesm  do  and  shall  pay  unto  the  said  GSbert 
Cargey  on,  &c.,  the  sum  of  144^.  And  we  do  herdiy 
fiirther  award  that  the  siud  Gilbert  Cargeif  shall  pay  or 
cause  to  be  paid  five-dghth  parts,  and  the  said  Jaatet 
Jitchaon  shall  pay  three-eighth  parts  of  all  costs  \a* 
curred  either  in  prosecuting  the  acti<»i  brought  by  the 
sdd  G.  Cargeif  against  T.  Purvis,  or  of  defendmg  the 
several  actions  wherein  the  asugnees  of  J.  Tarkfonf  a 
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penses  attending  thU  arbitration  and  of  these  presents,        1823. 
shall  be  paid  and  satisfied  by  the  said  Gilbert  Cargo/       ^i^^ 
and  Jcmet  Aiicheson^  in  equal  shares  and  proportions ;      .  <v>«"^ 
and  lastly,  we  further  award,  that  the  said  Gilbert  Cargey 
and  Jame%  Aitcheson  shall,  upon  payment  of  the  sum  of 
444/.,  and  the  costs,  charges,  and  expences  of  the  said 
several  suits,  and  the  charges  and  expences  of  this  arbi-    - 
tration,  execute  unto  each  other  mutual  and  general 
rdeaaes  and  discharges  of  all  actions,  &c.  relating  to  the 
premises  so  referred,  or  any  of  them,  from  the  beginning 
of  the  world  to  the  day  of  the  date  of  the  said  hereinbe- 
lore  in  part  recited  articles  of  agreement.     Breach,  non- 
payment of  the  sum  of  444/.    Demurrer  and  joinder. 

JP.  PoUodkf  in  support  of  the  demurrer.    The  award 
it  bad  for  two  reasons ;  first,  it  is  not  in  pursuance  of 
the  submission ;  and,  secondly,  it  is  not  final.    The  di- 
rection, that  the  defendant  should  pay  a  specific  sum,  is 
Hot  in  pursuance  of  the  authority  given  to  the  arbi- 
trators, which  was,  that  they  should  determine  what 
Was  valoe  of  the  stock  and  goods  taken  from  the  farm, 
^^sid  what  each  should  contribute  towards  the  sum  of 
SOOiL  and  costs.    It  was  not  competent  for  them  to 
rid  of  the  calculation  by  awarding  that  one  party 
ould  pay  a  certain  sum,  nor  by  giving  proportions 
hereby  a  calculation  should  be  made  respecting  the 
and  expences.  In  Matthews  v.  Pricey  in  C.  B.  (not 
^reported)  the  submission  was  that  an  estunate  of  cer- 
expences  should  be  made,  and  a  sum  certain  being 
*^rded,  that  was  held  bad«     Then  the  direction  in  the 
"^^ard,  that  the  sums  already  expended  should  be  taken, 
*  part  of  the  proportions  to  be  paid  is  not  final,  but 

must 
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182^.       must  be  matter  of  future  reference,  n  that  there  ^olUd 
■         be  no  end  of  the  diicussion.     Besides  if  «tber  piir^ 
hod  already  advanced  more  than   his  proportioQ,  Do 
remedy  Is  provided  fi>r  hipi. 

Wightman,  contra.  The  pliundf^  C^f^Of,  was  oH- 
^iially  liable  to  pay  the  entire  sum  of  2,5001.  The 
award,  therefore,  by  itadog  that  the  defendant  shall  pay 
4^41.  does,  in  &ct,  fix  the  proportion  which  each  shgU 
pay,  for  Cargo/  most  discharge  the  residue.  This  part 
of  it,  then,  is  certain,  and  according  to  the  igbmiawKi. 
The  reminder  of  the  subnuHton  was  as  to  the  costs 
and  expencesf  and  the  arbitrators  have  awarded  that 
they  shall  be  borne  in  certUD  proportions.  It  was  im- 
possible for  them  to  render  that  part  of  the  award  more 
certain,  until  the  costs  were  taxed ;  and  as  the  taxation 
wilt  make  that  part  of  the  award  certuti,  the  rule  id  cer* 
turn  est  quod  cerium  reddi  potest  a.pp\iei.  BealeT,Bet^{a), 
Hanson  v.  Liversedge.  (£)  With  respect  to  that  put 
of  the  award  which  directs  that  the  sums  already  ex- 
pended shall  be  allowed  in  the  calculation,  that  either 
relates  to  the  costs,  and  is  therefore  lufficienlly  certain 
and  final,  or  it  is  beyond  the  submission,  and  if  w^  it 
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PoUocif  in  reply.    The  cases  cited  are  distinguishable        1823. 
from  this,  for  where  the  submission  does  not  point  out        — — -* 

Caaoet 

the  matters  in  dispute,  they  must  be  shewn  by  evidence;  agahttt 
but  here  certain  tnatters  were  pointed  out  by  the  sub- 
mission, and  if  the  arbitrators  have  not  decided  on  the 
whole  of  them  the  award  is  bad.  Personal  expences 
were  within  the  submission ;  if  it  be  uncertain  whether 
A^  arbitrators  took  them  into  consideration,  the  award 
tt  bad  on  that  ground;  if  it  be  admitted  that  they 
were  taken  into  consideration,  the  award  is  bad,  not 
l^ttog  final  in  that  part  of  it 

Batixt  J.    I  am  of  opinion  that  the  plaintiff  is  en- 
tided  to  recover.    The  action  is  on  an  award  set  out  in 
t|ie  declaration,  and  the  plaintiff  will  be  entitled  to  re- 
cover  on  that  part  of  the  award,  whereupon  a  breach  is 
assigned,  unless  the  court  can  see  that  it  is  bad.    It  is 
alleged  to  be  contrary  to  the  submission,  and  not  final ; 
but  it  is  necessary  for  the  defendant  to  make  out  the 
objection,  and  to  make  it  out  by  something  appearing 
OD  the  face  of  the  declaration.     Whether  any  fresh 
bets  might  have  been  stated,  which  would  have  helped 
to  support  the  objection,  is  not  a  question  before  the 
court,  for  we  can  only  look  to  the  pleadings.     Now  the 
matters  submitted  are,  the  value  of  the  stock  and  goods 
which  each  of  the  parties  received  into  his  custody,  and 
their  keep  and  feeding  by  the  plaintiff,  the  sum  or  sums 
w^hich,  according  to  an  agreement  entered  into  between 
them,  they  should  respeqtively  contribute  towards  the 
payment  of  the  said  sum  of  2,500/.,  and  the  costs  in- 
CQrred  in  bringing  and  defending  certain  actions.     The 
plainUff  would  be  bound  to  pay  the  whole  sum  of  2,500/., 
the  jod^ent  bong  agunst  him,  and  must  now  dis- 
charge 
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I88S.  chfti^  all  twt  the  part  awarded  to  him.  The  award 
Ctatwr  Impoili)  that  the  arbitratora  have  taken  into  conuder- 
atioD  the  matten  in  difierenct^  and  they  first  award* 
that  all  dilutes  shall  cease,  then  that  the  dereodant 
dull  pay  a  certaia  sum.  That  imports,  that  the 
arbitmtors  taking  into  consideration  the  value  of 
the  goods,  the  stock,  and  their  keep,  and  fecdii^ 
thought  that  the  defendant  CHigfat  to  pay  ii4l.  We 
cannot  presume  that  they  omitted  any  thing,  and  must 
therefore  conclude  that  Hit,  was  the  proportion  which 
the  defendant  was  to  pay  of  the  S500/.,  taking  oU  the 
other  ingredients  into  the  account.  Then,  is  the  other 
part  of  the  award  final?  The  Bubmission  is  of  the 
coats  and  expenses  incurred  in  bringing  and  ddend- 
ing  certain  actions.  Now  the  snm  to  be  paid  mi^t  be 
afcertained  either  by  fixing  it  in  the  award,  or  referring 
it  to  an  officer  whose  doty  it  is  to  say  what  shidl  be  the 
whole  sum  paid  for  costs.  Perhaps  justice  could  only 
be  done  by  fixing  the  proportion  which  each  should 
contribute;  for  the  award  was  to  be  made  within  a 
limited  time,  and  the  costs  might  not  then  he  taxed.  It 
has  been  observed  that  the  agreement  referred  to  should 
have  been  shewn  ;  but  the  defendant  mitfbt  have  pleaded 
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it  doei  not  appear  that  tberc  was  any  controversy  upon       1823. 

thit  point.   The  objection  therefore  fails ;  and  the  award 

\img  good  as  to  the  441'/.,  the  plaintiff  is  entitled  to       agamsi 

Arrcunoir. 

judgment  in  his  favour. 

HoLBOTD  J.    The  award  cannot^  u\yon  these  plead- 
hgt,  be  considered  not  final.     That  must  cither  appear 
iipoD  the  face  of  the  award,  or  by  facts  stated  in  a  plea. 
It  does  not  appear  upon  the  face  of  the  award.     The 
decaion  of  the  arbitrators  may  have  embraced  all  the 
HMtten  in  dispute  mentioned  in  the  submission.     The 
mam  of  444/.  may  have  been  awarded  to  the  plaintiff 
Xfoa  the  disputes,  as  to  the  value  of  the  goods  and  stock, 
Yheirkeep,  and  the  2500/. ;  and  it  appearing  by  the  sub- 
ifaat  the  plaintiff  was  the  person  from  whom  that 
was  recovered,  he  must  of  course  pay  the  residue, 
iIm  award  is  therefore  final  as  to  that,  and  according  to 
'Ae  flubmission.     If  there  were  other  facts  not  taken 
into  consideration,  that  should  have  been  shewn  by  a 
|ho.    The  other  objection  resolves  itself  into  the  same 
question,  whether  the -award  be  final  or  not.    The  dis- 
pute might  be  as  to  the  proportion  of  the  costs  which 
AoqU  be  borne  by  each  party.     The  arbitrators  have 
decided  that ;  but  by  law  the  costs  are  to  be  taxed  by  an 
<fieer  of  the  court,  and,  therefore,  although  the  arbi- 
trators have  not  determined  the  amount,  that  is  not  a 
^  objection  to  the  award.     Had  they  awarded  that 
the  whole  of  the  costs  should  be  paid  by  one  party,  that 
^Idhave  been  good  without  ascertaining  the  amount; 
^  the  award  is  consequently  good,  awarding  that  they 
^  be  borne  by  the  two  parties  in  certain  proportions, 
"it  had  been  alleged  in  a  plea  that  the  sums  already 
^^^pcnded  were  a  matter  in  controversy,  that  might  have 
Vol  IL  N  vitiated 
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1833.       vitiated  the  award.    But  opon  a  demarr^  to  the  de- 
'  '  damtion,  we  mmt  say  that  the  objections  are  not  eatab- 

lished ;  if  that  conld  have  been  done  by  eztriasie  eri- 

dence,  it  should  have  been  pleaded. 

Bbst  J.  An  award  should  always  be  supported,  un- 
less there  ba  some  unanswerable  objection  to  it.  It  k 
■aid  that  this  award  is  uncertain,  and  not  final ;  uncap- 
tain  as  to  the  H4L,  but  that  is  not  so.  The  quesUoP 
■abmitted  was,  what  prc^rtion  of  the  2500^  sboold-be 
borne  by  the  defendant  After  payment  of  th<  t€4k, 
and  the  executim  itf  the  releases  awarded,  all  dianw 
lion  OS  to  that  must  aid ;  the  award  is  th««fore  certain. 
But  then  it  u  urged,  that  if  the  award  be  not  final  bt 
aootber  port,  it  is  altogether  void  j  and  it  is  argoed  that 
the  award  is  not  final  as  to  the  costs  and  the  nod*  of 
paying  them.  Ai  to  the  costs,  the  award  dircoting  tluM 
each  shall  bear  a  certain  proportion,  is  final.  At  to  the 
mode  of  paying  them,  viz.  by  allowing  the  ibaaiM  at 
ready  expended  as  part,  I  think  that  was  not  within  the 
■obmisslon,  and  therefore  cannot  vitiate  the  award. 
Hie  submission  was,  of  the  eosu  to  be  paid,  not  of  the 
mode  of  poying  them.     The  general  rule,  tliat  Ihe  arbi- 
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Cathbrine  Grsio  against  Talbot. 

HECLARATION  upon  a  bond,   whereby  the  de-  ^^J^^J??? 
ieodant,  one  fV*  Bedman^  and  G.  Moikj  became  theperfomiMiGe 

of  AD  ftwsnla  to 

jdody  and  severally  bound  to  the  plaintiff  in  lOOOL  be  made  within 
The  oondition  which  was  set  out  in  the  declaration  was,  ii,e  decUr- 
llttt  one   W.  Btdman  and  one  G.  Moth^  and  each  of  ^'^o^e'^ 
should  abide  by  the  award  of  J.  C,  T.  H^  and  ^"^be- 


JDL  JIL  dected  and  chosen  as  well  on  the  part  of  the  fo^  th^tmie 

^^  ^  expired,  the 

«id  W.  BednuM  and  G.  Motk^  as  of  the  said  plainti£&  pertiet  tothe 

bond,  bj  deed» 

la  be  made  on  or  before  the  Ist  of  Fdnruary.    Aver«  agreed  to  gite 

the  arbltiaton 

antf  that  after  the  making  of  the  writing  obligatory,  further  time 
with  the  said  condition,  and  before  the  1st  day  of  JPe&r»-  t^  award,  and 
mg^  m  the  condition  mentioned,  to  wit,  on,  &c^  each  of  ^^e 
then,  the  said  JT.  B4idman,  and  Q.  Moth,  and  the  ;^'^'^^~ 
sud  dcfimdant,  by  a  certain  deed-poll,  under  his  hand,  *"^  !||^ti. 
aod  sealed  with  his  seal,  indorsed  on  the  back  of  the  «»<»  *.  Hdd, 

opon  demorreFi 

sud  writing  obligatory,  and  by  each  of  them  respectively  that  the  action 

was  maintam* 

ddtvered  to  the  plaintiff,  and  the  plaintiff,  by  her  cer-  able  upon  the 
tain  deed-poll,  under  her  hand  and  seal,  delivered  to 


\  Bedmanf  G.  M(^Af  and  the  defendant,  did  give  and 
pant  unto  the  said  J.  C,  T.  H.,  and  D.  M,  the  arbi- 
trators in  the  condition  of  the  said  writing  obligatory 
Bicntioned,  further  time  for  making  their  award  of  and 
concerning  the  several  matters  by  the  said  condition  of 
the  said  writing  obligatory  referred  to  them,  until  the 
1st  of  March  then  next,  so  that  they,  or  any  two  of  them, 
made  their  award  on  that  day.     Averment,  that  the 
arbitrators  accepted  the  reference,  and  before  the  1st  of 
March  made  thdr  award,  which  was  set  out }  and  non-^ 

N  2  per- 
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lS2i,       performance  of  the  award  by  Redman  and  Molh  was 

'       averred.     To  this  declaration  the  defendant  demurred, 

ogBw**       and  assisned  for  cause,  that  the  award  was  not  made 

within  the  time  limited  by  the  condition  of  the  bond. 

llie  case  was  now  argued  by 

St^,  for  the  plaintiff.  It  is  necessary  to  make  out 
two  points,  in  order  to  sustain  this  declaration.  First, 
that  where  a  bond  or  other  thing  executory  is  made 
sutject  to  a  defeasance,  that  may  afterwards  be  altered 
altogether,  or  in  part.  Secondly,  that  the  indorsement 
upon  the  bond,  in  this  case,  operates  as  a  new  defefls* 
ance,  superseding  the  former  one  so  far  as  relatea'to 
the  time  of  making  the  award,  and  in  point  of  legal  eflect 
incorporating  in  itself  all  the  terms  of  (he  orij^nal  con- 
dition to  which  it  has  reference,  and  applying  them  to 
such  enlarged  lime.  As  to  the  first  point,  it  is  laid  down 
in  Co.  Ut.  2$^ ,  a.j  "that  rents,  annuities,  conditiobs, 
warranties,  and  such  like,  that  be  inheritances  execatory, 
moy  be  defeated  by  defeasance  made  either  at  ihie  time,  or  , 
any  time  after.  So  the  law  is  of  statutes,  recognizances, 
obligations,  and  other  things  executory."    And  I  JRoU^t 


Talwt, 
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to  the  bcmd  to  which  it  related,  might  be  pleaded  in       18S8. 
bar.    In  the  case  of  Pardons  (a)  this  cose  is  stated.        ■ 
*^  A.  was  bound  in  a  statute  of  202.  to  J3. ;  B.  sued  exe«       n^onui 
cQtion,  and  the  land  of  A.  was  delivered  to  £•  in  execu- 
tion, till  he  should  have  levied  the  20/.,  and  afterwards 
JLoiade  a  defeasance  to  A.  by  indenture,  that  if  ^  paid 
hiin  8/.  at  a  certain  day,  then  the  recognizance,  viz.  the 
ftaiote  for  20^,  should  be  void ;  and  it  was  adjudged, 
that  although  the  statute  was  executed,  yet  the  defeasance 
of  the  statute  was  8ii£5cient  in  law  to  defeat  as  well  the 
statute  as  the  execution  upon  it ;  for  the  statute  is  the 
fenndation  of  the  whole,  and,  therefore^  if  that  is  de- 
feated, all  that  is  built  upon  it  shall  be  defeated  also."    In 
Sktfp.  T(Mch.  398.,  it  is  laid  down,  that  <*  if  one  make  a 
lease  Ux  life,  by  deed,  and  afterwards,  by  another  deed, 
grant  to  his  lessee,  that  he  shall  not  be  impeached  for 
waste,  this  is  a  good  discharge ;  and  if  the  lessee  after- 
wards  grant  by  deed  to  the  lessor,  that  if  he  shall  bring 
an  action  of  waste  against  the  lessee,  that  he  will  not 
make  use,  nor  take  advantage,  of  the  deed  of  discharge, 
this  is  a  good  defeasance  of  the  discharge :  so  that  hereby 
it  seems  that  a  defeasance  may  be  of  a  defeasance,  and 
one  defeasance  after  another,  and  regularly  the  last  shall 
stand  'P  and  several  other  cases  arc  there  put  in  illus- 
tration of  this  principle.    These  authorities  fully  estab- 
lish that  deeds  and  defeasances  may  be  altered  by  subse- 
quent instruments  of  the  like  or  as  high  a  nature;  and  that 
friierc  there  are  two  defeasances  to  the  same  instrument, 
the  latter  shall  stand.  Here,  then,  the  second  defeasance 
must  stand;    but  as  that   by  reference  to  the  former 
defeasance,  in  effect,  incorporates  in  itself  all  the  terms 

(a)  6  Co.  13. 

N  3  of 
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of  it,  the  only  variation  made  is  as  to  the  time  wltbin 
wliii^  the  award  was  to  be  made.  Evans  t,  Humtp- 
son  (a)  expree^y  ehewB  that  such  is  the  legal  eflect 
of  the  second  deed ;  and  that  being  so,  then  the  ftMt 
defeasance,  subject  to  a  fresh  limita^on  as  to  the  tiine 
of  making  the  award,  stands  as  a  new  defeasance  to) 
the  bond.  It  may  be  stud  that  the  plaintiff  must  sedt 
her  remedy  by  aa  action  tS  covenant  on  the  deed,  A* 
bond  bdng  no  kinger  in  force.  But  it  never  coald 
have  been  intended  to  aubtcitute  Hw  deed  in  lien  t^ 
the  bond ;  for  the  defendant,  who  was  a  mere  iani^ 
could  be  liable  upon  the  bond  only  to  the  exteot  of 
the  penalty  ;  whereas,  if  the  second  deed  is  to  oponta 
in  lieu  of  the  bond,  as  the  only  security  fi^  the  per* 
formaBce  of  the  award,  and  the  defendant  may  be  snad 
in  covenant,  be  may  then  be  liable  to  any  extent  it 
must,  thereibr^  have  been  the  intention  of  the  parties 
that  the  bond  should  coatinue  in  Ibroe,  sul^evt  ta  • 
new  defeasance  for  the  pertormance  of  an  aWard  wtAin 
the  enlarged  time.  Broant  v,  GoodMau(b)  doea  not 
govern  this  case;  there  the  submissioB  was  by  dead. 
The  consent  to  enlarge  the  time  waa  by  parol,  an) 
I  sufficient.     Anil  lliat  is  staled  to  h 
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bfMch  of  the  agreement.    In  tucb  cases,  the  action  for       16S3« 
a  breach  of  the  new  agreement  must  be  founded  upon 
the  subaequent,  and  not  upon  the  original  instrument 
Here  it  may  be  conceded,  that  an  action  might  be  main- 
tained upon  the  deed-poll,  for  not  performing  the  award 
made  within  the  extended  time,  and  yet  no  action  is 
mainCiiioable  upon  the  bond.    That  was  made  subject 
Id  ft  condition  which  has  never  been  broken ;  and  there- 
fim  the  bond  has  never  become  forfeited,  and,  oonse- 
tequently,  the  penalty  has  never  become  a  debt.     It  is 
enough  for  the  defendant  to  shew  that  this  action  on  the 
bond  cannot  be  maintained ;  he  is  not  bound  to  contend 
that  the  plaintiff  is  without  remedy.   The  case  of  Brcnon 
V.  Goodman  (a)  is  expressly  in  point.  In  that  case  Lord 
Kojfom  took  this  distinction,  that  although  the  plaintiff 
m^jxt  have  some  remedy,  he  had  not  any  remedy  upon 
the  hood  by  which  the  defendant  bouud  himself^  under 
a  penalty,  to  abide  by  an  award,  if  made  within  a  given 
tfaae.     That  penalty  could  never  extend  to  an  award 
made  after  that  time  under  a  new  agreement.     I^  to  a 
declaration  on  the  bond,  the  defendant,  after  setting  out 
the  condition  on  oyer,  had  pleaded  no  award  made,  and 
tbe  plaintiff  had  replied  the  deed-poU,  that  would  have 
been  a  departure.    Eoam  v.  Thompson  does  not  govern 
dui  case;,  for  that  was  decided  upon  a  motion  for  an 
ittachment.     No  question  arose  as  to  the  manner  in 
vkidi  the  party  must  have  shaped  his  action,  if  he  had 
iOQght  his  remedy  by  that  mode  of  proceeding. 

Batlxy  J.  I  am  now  satisfied,  by  the  argument,  and 
I9  ^  authorities  cited,  that  the  pUintiff  is  entitled  to 
recover  upon  the  declaration  as  it  stands.    This  is  an 

(a)  ZT.R,592.n. 

N  4  action 


Taim». 
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182S.       action  upon  a  bond,  the  condition  of  which  was,  origin- 
\       ally,  for  the  perfoimance.  of   an  award  to  be  made, 

agmmi       on  or  before  the  Ist  of  February:  no  award  was  made 
within  that  time;   but  before  the  1st  o( Februmyy  and 
while  the  bond  still  remained  in  force,  an   agreement 
under  seal  was  executed  by  each  of  the  parties  named  in 
tlie  bond,  by  which  they  gave  to  the  arbitrators  further 
time,  until  the  lit;  Mai-ch,  to  make  their  award;  and 
the  question  is,  what  is  the  legal  effect  of  the  second 
deed  ?  Is  it  merely  to  give  a  remedy  upon  that  deed,  or 
is  it,  in  substance,  to  vary  the  day  mentioned  in  the  con- 
dition of  the  bond,  and   to  introduce,  as  a  term  into 
that  condition,  the  extended  period  of  time  for  making 
the  award  ?    The  words  import,  that  all  the  parties  are 
to  be  placed  in  the  same  situation  as  if  that  extended 
period  had  been  inserted  in  the  original  condition.  The 
authorities  cited  in  the  argument  establish  most  clearly, 
that  deeds  or  defeasances  may  be  altered  by  subsequent 
instruments  of  the  like  or  as  high  a  nature;  and  the 
question  is,  in  this  case,  whether  the  parties  have,  by 
the  second  deed,  merely  varied  the  terms  of  the  con- 
dition of  the  defeasance,  or  whether  they  have  substi- 
tuted the  second  deed  in  lieu  of  the  bond,  as  a  new  and 
independent  agreement  of  reference.     It  has  been  ar- 
gued, that  it  was  the  intention  of  the  parties,  when  they 
executed  the  second  deed,  to  substitute  it  instead  of  the 
bond,  as  the  only  security  for  the  performance  of  the 
award..  I  cannot  think  that  that  was  the  intention.    The 
deed,  in  express  terms,  refers  to  the  condition  of  the 
bond,  and  further  time  is  given  to  the  arbitrators  named 
in  that  condition  to  make  their  award  concerning  the 
matters  referred  by  the  condition  of  the  bond.     The 
parties,  then,  must  have  considered  the  condition  of  the 
bond  as  containing  the  only  agreement  to  refer ;  and 

thcgr 
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they  most,  therefore^  have  intended  only  to  introduce  a        1823. 
new  term  into  that  agreement  by  the  subsequent  deed.       """""^ 

Greio' 

The  deed  was  executed  by  all  the  parties  to  the  bond.        agamu 


Now  it  appears  tliat  one  of  the  arbitrators  was  named 
on  the  part  of  the  plainti£P,  and' the  other  on  the  part  of 
Bedman  and  Motft.     The  defendant,   therefore,   must 
have  been  a  surct}',  and  if  so,  could  have  been  affected  by 
the  bond  only ;  he  could  not  have  been  called  upon  to  ex-* 
ecute  the  second  deed,  for  any  other  reason  than  that  he 
ihoold  continue  liaUe  upon  the  bond.    I  am,  therefore^ 
perfectly  satisfied,  that  it  was  the  intention  of  the  parties 
to  vary  the  defeasance  only,  and  to  keep  the  bond  in 
fcroe  as  a  subsisting  security ;  and  there  being  no  au- 
thority to  shew  that  such  a  deed  may  not  apply  to  a 
defeasance  only,  without  afiecting  the  bond,  I  am  of 
opinion  tliat  the  legal  effect  of  the  second  deed  was  to 
continue  the  bond  in  force,  subject  to  a  defeasance  for 
the  performance  of  an  award  within  the  extended  time 
and,  consequently,  that  this  action  is  maintainable.  This 
case  is  distinguishable  from  Brawn  v.  Goodman^  because 
there  the  submission  was  by  deed,  and  it  did  not  ap- 
pear that  the  consent  to   enlarge   the  term  was   by 
^eed ;  and  if  not,  it  could  not  continue  the  effect  of 
'4c  preceding   deed,    and,    consequently,    would    not 
Office  to  give  a  remedy  upon  the  bond,  although  it 
-^ight  leave  the  party  a  remedy  for  the  breach  of  the 
i^rol  contract     Evans  v.  Thompson  is  a  strong  case, 
an  authority  expressly  in  point.    There  the  sub- 
iission  was  by  bond,  the  condition  of  which  was  for 
^^^e   performance  of  an  award  to  be  made  within  a 
C^iren  time ;   and  before  that  time  expired,  the  parties 
^^y  an  agreement  indorsed  upon  the  bond  consented  to 
^^nlarge  the  time.     There  was  a  term  in  the  condition 
^rf  the  bond,  that  the  submission  should  be  made  a  rule 

of 
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of  oooirt;  bat  when  the  lime  for  nuking  the  award 
wm  agreed  to  be  enlarged  by  the  indorsemeit,  it  wai 
not  added  tbat  that  should  be  made  a  rule  of  court. 
The  bward  was  made  within  tbe  enlarged  tim^  but  not 
within  tbe  time  mentioned  in  the  condititm  of  tbe  bond. 
A  rule  reciting  the  boodt  of  aabmisuon,  and  tbe  agree- 
taeat  that  they  should  be  made  a  rule  of  court*  and  tbe 
agreement  to  enlarge  tbe  tint^  directed  that  tbe  atntr 
■hould  be  made  a  rule  of  court.  An  attachment  having 
iuued  for  the  non-petformance  of  the  award,  a  rule  vAu 
was  obtained  Sot  amending  the  rule  of  court,  by  coo- 
fining  it  to  tbe  ralMnituoQ  made  by  tbe  bond  and  cod- 
ditiout  and  excluding  the  indorsemeoL  Afler  ai^u- 
mait  aiad  coniultation  wiib  tbe  Judges  of  the  other 
courtly  it  was  held  that  tbe  agreement  to  enlaige  the 
time  wat  to  be  conaidered  aa  virtually  incorporating  in 
it  by  reference  all  tbe  antecedent  agreements,  betweeo 
the  parties,  relative  to  that  subject,  as  if  the  same  liad 
been  formally  set  forth  and  repeated  therein ;  and  anumg 
tbe  rest,  the  agreement  that  the  submiutcn  should  be 
made  a  rule  of  court,  and  that  with  reference  to  the 
enlarged  time,  instead  of  tbe  time  originally  specified  in 
the  tondition  of  tlie  bond.     Upon  the  authority  of  tbat 


Ta 
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poll  incorpofBtes  in  il  ail  the  terms  of  the  origiDal  con*  1 823. 
ditMuiy  and  gnres  a  remedy  upon  the  bond.     For  tbeie 

raMons  I  am  of  opinion^  that  the  plaintiiF  is  entitled  to  ^««u* 
the  jodgmoit  of  the  Conrt« 

HoLBOYD  J.    UpcNi  the  fiicts  alleged  in  this  declar- 
stiooy  I  am  of  opinion  that  this  action  is  maintainable 
upon  the  bond.    I  think  that  the  deed  indorsed  on 
tha  bond  operated  not  mett\y  as  a  covenant  to  abide 
bgr  an  awardi  bnt  as  a  yariation  of  the  condition  of  the 
bond ;  and  that  it  must,  from  its  import,  be  taken  to 
have  been  so  intended.    Gk  Idit  297*  shews  that  an 
obligation  may  be  d^Bat^d  by  a  defeasance  made  either 
St  th^  time  when  the  obligation  is  executed,  or  at  any 
timeafiar;  and  the  passage  cited  from  jS6€;;>parcr«  TbarA- 
stmie  is  confirmatory  of  that  doctrine  and  goes  further^ 
to  shew  that  where  sev«»ral  defeasances  are  made  at 
diSerent  times,  the  last  shall  stand.    The  distinction  is 
bstween  things  vested  and  a  thing  executory,  as  in  a 
ftoffinent  of  lands.    There^  the  estate  is  vested  in  the 
feoffee^  and  therefore  a  subsequent  condition  is  void ; 
bat  a  bond  is  only  executory,  and  may  be  defeated  at  any 
time  by  a  deed,  although  not  executed  at  the  same  time 
with  the  bond;  and  if  there  l)e  two  defeasances,  the  last 
ii  considered  as  a  substitution  for  the  first.     And  in 
OmytCs  Digesif  tit.  Defeasance^  (B  2.)  it  is  laid  down, 
that  an  obligation  may  be  defeated  by  a  defeasance, 
even  after  condition  broken,  as  well  as  before.     Now,  in 
this  case^  the  original  defeasance  was  for  thepeifoi-mance 
of  an  award  to  be  made  within  a  limited  time ;  and  the 
psrties  afterwards,   but  before  the  expiration  of  that 
imCf  by  a  subsequent  defeasance  under  seal  indorsed 
upon  the  bond^  agreed  to  extend  the  time  for  making 
the  award*    If  the  latter  instrument  was  intended  to 

operate 
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operate  not  u  an  entirely  new  agreement,  but  only  as  a 
variation  of  the  agreement  contained  in  the  condition, 
then  the  bond  would  become  subject  to  a  defeasance 
applicable  to  an  award  made  within  the  extended  time. 
For,  as  a  defeasance  may  be  made  at  a  subsequent 
time,  or  <Hie  defeasance  may  be  subBlituted  for  another 
in  toto^  it  follows  that  where  the  term  of  a  defeasanee 
is  altered  in  some  particular  respect  by  a  subsequent  Uf 
strument  of  as  bi^  a  nature,  the  part  so  altered  m^ 
be  considered  as  a  substitution  for  the  corresponding 
part  in  the  original  defeasance.  In  this  case,  therefor^ 
the  extended  time  for  making  the  award  may  be  con- 
sidered as  a  substitution  for  the  time  mentioned  in  the 
condition.  If  the  parties,  by  the  deed  indorsed  on  the 
bond,  had  stated  that  the  bond  was  to  be  j^oid  upon  the 
perlbrmance  of  an  award  by  the  same  arbitrators  witliin 
the  extended  time,  without  referring  to  the  former  de- 
feasance, according  to  the  authorities  the  latter  de- 
feasance would  have  stood.  It  appears  to  me  to  have 
been  the  intention  of  the  parties  to  substitutetbe  one  for 
the  other,  as  clearly  as  if  they  bad  incorporated  in  the 
latter  deed  all  the  words  of  the  condition.     The  < 
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give  a  defence  to  the  action,  under  certain  circumstances.       1823. 
The  new  defeasance  would  give  to  the  defendant  a  new        gImo 
defence^  but  does  not  alter  the  nature  of  the  plaintiff's       j^oinsi 
remedy,  which  would  still  be  on  the  bond.    The  autho- 
rities  referred  to  not  only  establish,  that  a  defeasance 
may  be  made  or  altered,  after  the  original  deed  is  exe- 
coted,  so  as  to  constitute  a  new  agreement  between  the 
parties,  but  that  the  obligation  continues  the  same,  and 
may  be  sued  upon,  although  the  right  to  sue  is  con- 
trolled by  the  new  defeasance.      Moore^  573.,  is  an  au- 
thority to  shew  that  there  m^y  be  a  new  defeasance, 
provided  it  be  in  writing ;  but  the  court  there  did  not 
think  the  nature  of  the  plaintiff's  remedy  altered.     So 
in  1  BjMs  Abr.  590.,  it  is  said,  that  if  there  be  two  de- 
fcasances,   the  first  is  void,   and   the   second   only  in 
finroe.     If  that  be  so,  the  second  defeasance  is  a  mere 
iDbsdtntion  for  the  first ;    but  Hodges  v.  Smith  is  an 
BDthority  expressly  upon  the  very  point.     There  the 
action  was  upon  a  bond  for  2002.,  and  the  defendant 
pleaded  that  after  the  obligation  made,  the  plaintiff,  by 
indenture,  covenanted  that  if  he  paid  100/.  at  such  a 
day,  the  obligation  should  be  void,  and  then  alleged 
that  he  paid  on  the  day ;  the  plaintiff  demurred,  on  the 
ground  that  the  indenture  was  made  after  the  bond, 
and  that  the  defendant,  therefore,  could  only  take  ad- 
vantage of  it  by  way  of  covenant,  and  that  it  should 
not  enure  as  a  defeasance  or  a  release:    but  all  the 
court  held  that  it  was  well  pleaded  in  bar.     E-oajis  v. 
Thompson^  also,  is  an  authority  to  shew  that  all  the 
terms  of  the  original  condition  may  be  considered  as 
virtually  included  in  the  deed  indorsed  upon  the  bond ; 
and  that  therefore  the  latter  may  be  considered  as  a 
new  defeasance,  the  condition  of  which  was  to  perform 
aa  award  made  within  the  extended  time. 

Judgment  for  the  plaintiff. 
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The  Kivro  ag^t  The  InhabiUDts  of  the  Extra- 
parochial  Hamlet  of  Kimcsuoob. 

'I'^HIS  was  BD  mdictment  praferrcd  agUDit  the  d«&nd- 
an«in*ira/iru  &ttt<  Bt  Uie  qoaTter  testUHU  ibr  the  county  of  Cum- 
'^^^^li^.  beriandy  for  not  rquiring  a  road.  The  indietmeiit 
JJ^^J"^!^ "  chai^  the  way  in  quMtioa  to  be  an  anciOTt  Idn^a 
^?J*^^?^_^  highway,  uied  for  all  the  kings  aubjecti ;  and  that  • 
^f"*^!***.^  certaiD  part,  situate  ia  the  extra-parochial  hamlet  ef 
ibit  tbe  idfaibit-  KingtmooTt  in  the  lud  county,  therein  described,  was  ont 
tn-ptfochui  of  repair ;  and  that  the  iobabitaots  of  the  extra>paroduaI 
tanpHrit:  hamlet  of  Kiiigtmoar  the  said  common  hi^way  ought 
lodietment  w^  ^0  repair  atid  amend.  The  defendants  were  fband  guiUy 
DotJim  thu  ^  ^^  quarter  secsjonst  and  a  writ  of  error  was  after- 
rf'ihStaSrt*  ward*  broufi^':  upo"  the  judgment;  and  the  err«  a»- 
(m  immcmo-  aiinied  wafi,  that  it  did  not  appear  by  the  indictmmt  in 

ritllT  bound  to        °  rr  rf 

TtpiirtDorilut  what  risht,  or  for  what  cause,  the  inhabitants  of  the 

llw  bmlM  did  ^ 

notronnput     extra>paro(»iiu  hamiet  of  AMtgfnoor  were  bound  to  re- 

The  Court  now  called  u 


IK  TBM  Vovnm  YtAM  Of  GEORGE  IV.  loi 

jUd  {a%  and  JZat  ▼*  Penderrytu  {b)  Bat  the  ocxnmon  law       1 8S3. 

obliflRtion  mast  have  existed  before  the  ecdesiattical  divi-  ^   ^ 
iMHi  of  the  kingdom  into  pariihes  toA,  pkee.    The  dvil       «ra^ 
of  the  kingdom  into  oonnties,  hundreds,  and       smt  of 


is  more  ancient^  haying  taken  place  A*  D.  890^ 
sod,  aca>rding  to  some  authorities,  at  a  much  earlier  pe- 
riod {c) ;  whereas  the  ecclesiastical  divuion  was  not  com^ 
pietely  eflfected  tillloog  after  that  time^  ll^Conm.l\2. 
Bsfinre  the  eccleuastical  division  took  place,  the  inha- 
bitants of  some  known  district  must  have  been  liable  to 
the  repair  of  the  roads;  and  if  any  such  district  were 
not  then  included  in  the  division  of  the  kingdom  into 
parishes^  the  liability  to  repair  th^  roads,  situate  within 
%  rsmains  as  it  was  before*    Now  the  road  indicted  is 
Anate  in  a  hamlet,  or  viU,  not  forming  part  of  any 
purisb,  and  therefore  the  hahabitants  of  such  hamlet 
Bmst  be  liable  to  repair  of  common  right*     The  in- 
bshitants  of  a  vill  were  formerly  liable  at  common  law 
Id  the  repair  of  roads.     ^TUber  A$m(nwn^  44.  (81). 
la  Comptmis  Jwrudktion^  76.  lAb.  Ais.  63.  is  erroneously 
dted  for  this  position.     In  15  Car.  2.  the  inhabitants 
of  the  hundred  of  Yarton  were  indicted  for  not  re- 
psiring  a  road;   Rex  v»  Yarton  (d)\  and  there   Twijh 
dm  J«  stated  that  be  had  been  counsel  on  a  similar 
isdictment  for  the  vitt  of  CamberwelL    A  parish  is  a 
mere  precinct,    within  a  diocese,  and  may  compre- 
beod  several  vills,  or  be  part  of  a  vill.  Com.  Dig.  tit,  Po- 
nii,  (B 1 .)  A  parish  was  not  even  recognized  by  common 
law ;  and  when  a  place  was  mentioned  generally,  it  was 
ioteoded  only  to  be  a  vill*  fVihon  v*  Lam  (^),  Addison  v. 


(a)  2  r.  12. 10^  (6)  8  T.  H^  S\9, 

t^)  2ki$  $•  ZWfmof'f  Edk.  tfOt,  LUt.  49,    3wm'$  Sec.  law,  I.  6S. 

(4  1  sa.  14a  (0  s  saik.  soi. 


Sir 
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Sirjt^  OtrBen/.{a)  {Bat/UyJ.  Assuming  a  vill  to  be  liable, 
still  the  bemlet  indicted  may,  for  any  thing  that  appears 
upon  this  record,  be  one  of  two  or  more  hamlets  forming 
one  entire  Till;  and  although  the  larger  district  should  be 
liabj^  yet  the  hamlet,  if  a  division  only  of  the  vill,  would 
resemble  a  township,  a  division  of  a  parish,  and  the  man- 
ner in  which  the  liability  was  incurred,  must  be  shewn  in 
an  indictment  against  a  township,]  A  township  is  a  known 
portion  or  division  of  a  larger  district,  which  is  neog- 
nized  as  liable  by  the  common  law  to  repair  the  high- 
ways within  its  limits ;  and  therefore  it  is  necMsary  that 
an  indictment  against  the  smaller  division  should  shew 
in  what  way  it  has  taken  upon  itself  a  burden  to  the 
relief  of  the  larger  district,  which  was  originally  liable, 
and  (^  which  it  forms  a  part.  Besides,  a  hamlet  and  Vill 
are  synonymous.  Rex  v,  Morris  {b\  Eex  v.  Waihech  (c) 
A  hamlet  is,  therefore,  a  division  of  the  kingdom  re> 
cpg;niEed  by  the  law.  A  special  custom  may  be  allied 
wi&in  \t{d)',  and  it  is  menUoned  as  a  known  district  in 
the  statute  37  H.  8.  c.  25.  The  Inhabitants  of  such 
division,  if  extra-parochial,  mast  be  liable  to  repair  as  of 
common  right,  both  upon  principle  and  anthority;  and 
it  cnniiot  be  nocessatr  to  allege  immemorial  i 
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of  the  indictment  that  the  road  is  situate  in  a  hamlet  1823. 
which  is  not  included  in  any  parish.     Therefore,  primA 

The  Knfo 

&cie^  no  persons  are  liable  but  those  who  were  made  againat 

.  Th*  Inhabit- 

defendants  in  this  indictment.  »!§  of 


Courtenayy  contr^,  was  stopped  by  the  Court. 

Batlet  J.     It  Js  the  duty  of  a  party  preferring  an 
indictment  to  shew,  on  the  face  of  it,  an  obligation  in 
the  party  indicted  to  discharge  the  duty  for  the  ne- 
glect of  which  the  indictment  is  preferred.     It  must  be 
shewn  that  the  party  indicted  is  either  liable  of  com- 
mon right,  or  from  some  other  special  cause.      The 
inhabitants  of  a  parish  are  liable  as  of  common  right, 
and  therefore,  as  against  them,  it  is  sufficient  to  allege 
that  they  ought  to  repair.      But  if  it  be  sought  to 
charge  thie  inhabitants  of  part  of  a  parish  with   the 
burden  of  repair,  that  being  against  common  right,  it 
mast  be  shewn  on   the  face  of  the  indictment   how 
they  are  liable,  whether  by  custom   or  prescription. 
Bit  ▼.  Penderryn.    It  is  said,  however,  that  the  inhabit- . 
tnts  of  an  extra-parochial  hamlet  are,  in  this  respect, 
in  the  same  situation   as  the  inhabitants  of  a  parish, 
sad  are  liable  as  of  common  right.     I  think  wc  are  not 
warranted,  upon  this  indictment,  in  coming  to  that  con- 
dosion,  nor  are  we  called  upon  to  decide  whether  the 
inbabitants  of  every  known  district  were  or  were  not 
bound  by  common  law  to  repair  the  roads  within  it.  In 
order  to  raise  that  question,  it  ought  to  have  been  shewn 
on  the  face  of  the  indictment,  that  the  hamlet  of  KingS' 
9oor  neither   forms  part  of,   nor    is  connected   with, 
uy  other  larger  district,  the  inhabitants  of  which  are 
liable  to  repair  the  road  in  question.    That  not  being 
Vol.  IL  O  stated^ 
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1829.  lUted,  the  general  qucition  it  not  ntiud.  I  am  tbeHe- 
-^^~        lore  of  opinion  tliat  this  indictment  ii  bad,  inumuch  a*  h 

4^j|<^  doet  uot  ihew  that  the  hamlet  of  Kingsmoor  it  not  part  of 
any  larger  district,  upon  the  inhabitants  of  whit^  the  otn 
ligation  to  refmir  may  attach,  or  that  the  defendants 
are  liable  by  immemorial  cuitom  or  prescription.  The 
judgment  must  tlierefore  be  reversed. 

HoLBOYD  J>  1  think  this  indictment  it  bad.  Upon 
a  plea  of  not  guilty  to  an  indictment  not  charging  a 
special  obligation  to  repair,  the  general  obligation  UMtl 
not  be  proved.  The  plea  puts  in  issue  only  tb«  fiwla 
alleged,  and  not  the  legal  liability.  In  a  common  in- 
dktmeut  against  a  parish  for  not  repairing  a  niid, 
upon  a  plea  of  not  guilty,  it  is  not  necessary  for  ike 
proUcutora  to  prove  that  the  parish  is  Uable^  became 
the  common  law  throws  that  burden  upon  the  parish. 
In  order  to  put  in  issue  the  liability  of  the  paririt, 
the  defendants  by  their  plea  must  shew  a  special  ol^ 
ligation  in  some  other  body  to  repair.  Here  the 
only  aiiegatioo  of  fiict  is,  that  an  ancient  highway, 
utuate  within  the  hamlet,  was  out  of  repair.  The  ot^ 
ligation  to  repair  is  stated  as  a  conclusion  of  law,  rfr 
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the  fiicU  alleged  in  thu  indictment  may  be  true,  and        1828. 
jret  the  hamlet  indicted  may  be  part  of  a  larger  dt»-        •     ■- 
tnctf  in  which  there  is  a  pres^it  obligation  to  repgin  .«ifa^^ 

Bsrr  J.  It  is  not  necessary  to  consider  whetl^er  the 
ctvii  diviaon  of  the  kingdom  is  more  ancient  than  the 
eodesiasticaly  inasmuch  as  it  is  clear  that  the  latter  took 
(ijaoe  before  the  time  of  legal  memory,  and  it  is  indis- 
patable  that  the  common  law  has  thrown  the  burthen  of 
lepairing  roads  on  parishes.  If  you  proceed  against  any 
nther  district  you  must  not  only  allege^  that  the  inhabit- 
ants of  sneh  district  are  bound  to  repair,  but  you  must 
ibew  from  what  the  obligation  to  repair  arises,  viz.  that 
thqr  were  bound  by  custom  or  prescription,  (a)  The 
CMes  in  which  this  has  been' decided  have  been,  where 
kkM  been  attempted  lo  throw  the  whole  bartheii  of 
iepairing  roa^  oh  particular  divisions  of  a  parisli, 
sodi  at  townships,  instead  of  the  entire  parid>.'  Those 
esses  ma^  be  said  Adt  to  ^ppl^  to  OUit  ^hith  h  noV 
aader  consideration,  because  here  there  is  no  parish  on 
iriiicli  the  charge  can  be  thrown,  the  hamlet  in  which  the 
rood  is  situated  being  stated  to  be  extra-parochial ;  but 
they  are  authorities  which  answer  the  argument,  that 
the  common  law  imposes  the  burthen  of  repairing  on  dis- 
tricts included  within  the  common  law  division,  and  not 
sudi  as  belong  to  the  ecclesiastical  division.  I  can  find 
no  authority  for  saying  that  any  thing  but  a  parish  is  to 
be  charged.  If  the  law  authorizes  no  charge  except  on 
parishes,  places  that  are  extra-parochial  are  not,  by  the 
general  rule  of  law,  liable.     But  there  will  be  no  diffi- 


(•}  Sa  ▼.  Uartonf  Jndrtm,  276.     Bex  T.  Great  Broughiwn,  5  Burr* 
STOa 
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cnlty  in  compelling  the  repur  of  old  roads  in  such 
places.  These  roads  must  hnve  been  repaired  by  some- 
body; and  proof  of  such  repairs  under  an  indictment, 
properly  charging  them,  will  oblige  the  persons  who 
have  repaired  them  to  continue  to  do  so.  A  case  in 
Siderfin  has  been  referred  to,  which  is  so  loosely  re- 
ported that  it  is  difficult  to  understand  it ;  I,  however, 
collect  from  that  case  that  on  indictment  agiunst  the 
hundred  for  not  repairing  a  road,  was  bod  ;  but  as  the 
hundred  had  pleaded  to  it  (he  court  would  not  quash 
it.  This  case  cannot  be  considered  as  an  authority  in 
favour  of  the  indictment  before  u<!,  but  rather  against  - 
it  (a) 

Judgment  reversed. 

(a)  Hh  Mne  eaie  ii  reported  [d  XeUe,  ST4.  198.  514.,  nsdir  Oi 
unw  of  JIct  T.  IrJuMoHU  nf  Ytmim  ;  ih*  rtport  of  il  tb««  it  but  UnU 
more  intelll^Ie  diui  tbu  giTcn  in  I  Sid.  But  it  ii  dm  itated  tbov  tbtt 
the  delendant*  wen  tbe  inhalHlHiti  of  >  hundndi  on  the  contnr;,  In 
p.  49S.,  it  appcui  that  tha  inu*  wu,  "  that  the  dcfeodaota  ongfat  aot 
to  repur,"  which  va*  argued  to  be  r^atnry  to  law,  "  tim  Unda  b«inf 
laid  to  be  b  thtir  own  pariJi  i"  and  la  JH.  it  ii  uid,  that  the  procfcAng 
«M  an  iMM  triad  b^  amMnt. 
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The  Earl  of  Cardigan  against  Armitaoe. 

nPRESPASS  for  breaking  and  entering  three  closes  ^.  being  sdatd 

of  the  plaintiff,  and  digging  pits  and  raising  coaL  manor^of  f. 

Pleas,  first,  as  to  all  the  trespasses,  that  the  said  several  ]^^  ^!^^ 

doses  from  time  whereof,  &c.,  had  been  parcel  of  the  ^.roini/*** 

manor  of  tarrdeu^   and  that  Sir  Thomas  Dahbu  was  iy«ng«ndertfie 

leised  of  the  said  manor  and  the  demesne  lands  thereof  r.  2>.  of  mnd  in 

certain  doses* 

with  the  appurtenances,  and  all  coal  mines,  &c.  lying  except  and  aU 

ways  resenred 

under  the  said  manor,  in  fee;  and  that  he,  on  the  IGth  tothefeofibr, 
Jbmory,  161^9,  enfeoffed  the  then  Earl  of  Sussex  of,  oot^a^i 
imoDg  other  premises,  the  said  three  several  closes  in  l^jd^minTand 
the  declaration  mentioned,  (except  and  always  reserved  JjJ^"****'  "^ 
imto  the  said  Sir  Thomas^  his  heirs,  and  assigns,  all  tithes  ?"*?^**  "^ 

^  feofimmt  unto 

of  com  and  grain  arising,  happening,  coming,  or  accru-  the  feoffor  and 

bu  beirt,  all 

bg  within  the  said  several  messuages  and  farms  afore-  the  coali  in  all 

*  ^  or  any  of  the 

said,  and  within  every  and  any  part  or  pardll  thereof,  uid  landi  and 
and  also  except  and  always  reserved  out  of  the  said  tber  with  free 
fecffinent  unto  the  said  Sir  Thomas  and  his  heirs  all  the  themf  the  said 
coals  in  all  or  any  of  the  said  lands,  woods,  grounds,  and  h^^^and^hii* 

and  their  at- 
u$M  tnd  senrants,  at  all  times  thereafVer,  during  the  time  that  he,  (the feoffor)  and  kit  keirt 
ff>»idd  continue  owners  and  jtraprietors  of  the  demesne  Itindt  of  F»t  to  §iok  and  dig  pits,  or 
odKnrisc  to  sough  and  get  coals  in  all  and  every  the  lands  and  premises,  and  to  sell  and  carry 
•««j  the  same  with  carts  and  carriages,  or  otherwise  to  dispose  of  the  same  coals  at  nis  and 
tbeir  free  will  and  pleasure ;  he,  the  said  feoffor,  and  his  heirs,  paying  to  the  feoffee,  hia 
twin,  and  assigns,  such  satisfaction  for  the  damages  as  two  neighbours,  indifferently  chosen 
^7  tbe  feoffee  and  feoffor,  their  heirs,  and  assigns,  should  from  time  to  time  award. 

Tile  bars  of  the  feoffor  having  for  a  valuable  consideration  conveyed  to  a  purchaser  ia^' 
ftf  tbe  manor  of  F.  and  its  demesne  lands,  witli  its  appurtenances,  and  all '  the  coal-minea 
ttcder  (amongst  others)  tlic  land^  in  question,  &c.,  it  was  held  that  the  coala  were,  by  the 
<>ctptioD,  resenred  to  the  feoffor  in  fee,  and  therefore  that  they  passed  to  the  purchaser  ; 
*'^>  »Uo,  that  the  latter  was  entitled,  under  the  express  liberty  reserved,  to  enter  upon  the 
Mi  to  dig  pits,  and  get  the  coaIs,  so  long  as  he  remained  owner  of  the  demesne  lands. 

^ble,  lliat  the  ciprcss  liberty  is  not  restrictive  of  that  which  would  be  implied  by 
^*  to  get  the  coals,  and  that  the  purchaser  would  be  entitled  to  an  incidental  right  to  get 
*^  coextensive  with  his  estate. 

O  3  premisesi 
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I8!^S.      premises,  together  mtk  free  liberty  for  them,  the  8Md 

Sir  Thomas  and  his  heirs,  and  his  and  their  assigni  and 

Cauu^k  servants,  from  time  to  time,  and  at  all  times  thereafter 
during  tie  time  that  the  said  Sir  Thomat  and  kit  heirs 
shotdd  continue  owners  and  proprietors  of  the  demesne 
Imtdt  of  Famley,  to  sink  «nd  dig  pits,  or  otherwise  to 
■ough  and  get  coals  in  all  and  every  the  said  land^ 
woods,  grounds,  and  premises,  and  to  sell  and  carry 
away  the  same  with  carts  and  carriages,  or  otherwise  to 
dispose  of  the  same  coals  at  his  and  their  wills  sad 
pleasures  (  he  the  said  Sir  T.  Danhy  end  his  heirs,  from 
dmo  to  time,  giving  and  paying  unto  the  said  Earl,  hit 
hrirs,  and  asaigna,  such  sufficient  satisfaction  for  tU 
such  damages  as  he  the  eaid  Earl  and  his  liein  shonld 
from  time  (o  time  sustain  by  reason  of  the  digging, 
rinklng  of  f^its,  soughing,  getting,  and  carrying  oway 
the  said  coals,  in  all  or  any  of  the  (aid  lands,  woods, 
grounds,  and  premises,  at  two  gentlemm,  nelgbboura 
thereunto,  being  Indifferently  chosen  by  the  said  Earl  and 
the  Bflid  Sir  Thomas,  their  heirs,  and  assigns,  should  Irora 
time  to  time  order,  award,  and  think  fit  to  be  given  and 
paid);  to  hold  the  laid  premises  unto  the  Earl,  hit  heirs, 


iM  THS  Fourth  Yeaa  op  OEOROE  IV.  IW 

kndsj  with  the  appartenanoes,  after  several  mesne  de^        1625. 
scents,  (which  were  particularly  set  forth,)  vested  in  one  Tf„\^ 

W.  Danln/y  who,  by  lease  and  release,  J,  D.  1 800,  in      Ca»i>maw 
ooDsideration  of  a  certain  sum  of  money,  conveyed  the 
manor  and  lordship  of  Fartdeif  and  its  demesne  lands, 
with  its  rights,  members,  and  appurtenances,  and  all  the 
eoal-mines  in  or  under,  amongst  other  lands,  the  said 
three  several  closes  in  which,  &e.,  to  James  Armitage 
in  fee ;  who  thereby  became  seised  in  fee  o£  the  manor, 
and  owner  and  proprietor  of  the  demesne  lands,  and 
flotitled  to  the  ooals  so  excepted  as  aforesaid,  together 
with  the  liberty  thereinbefore  mentioned.      The  plea 
then  stated  that  James  Armitage  died  intestate,  and  that 
the  defendant^  as  his  eldest  son  and  heir  at  law,  be* 
aune  seised  in   fee  of  the  manor,    and  owner  and 
proprietor  of  the  demesne  lands,  and  entitled  to  the 
€oai%  &c^  together  with  free  liberty  for  him  and  his 
servants  to  sink  and  dig  pits,  or  otherwise  to  sough  and 
git  coals  and  culm  in  the  said  closes  in  which,  &c.,  and 
to  sdl  and  carry  away  the  same  at  his  free-will  and 
pleasure,  paying  unto  the  plaintiff  such  sufficient  satis- 
fiietioQ  for  damage,  &c.,  as  two  gentlemen,  neighbours, 
iadiSerontly  chosen,  should  award.     The  plea  then  jus* 
tified  the  breaking  and  entering  the  said  several  closes 
in  which,  &c.,  for  the  purpose  of  sinking  and  digging 
pits,  &C. ;  and  averred  that  the  defendant  was  willing  to 
make  such  satisfaction  for  the  damage  sustained  by  reason 
of  the  supposed  trespasses,  as  two  gentlemen,  &c*,  indif- 
icrently  chosen,  should  award.     The  second  plea  only 
jollified  the  breaking  and  entering  the  closes,  because 
^  plaintiff  had  wrongfully  dug  and  got  large  quantities 
of  coal  lying  under  the  said  several  closes  in  which,  &C.9 
SDd  bad  deposited  the  same  upon  the  said  closes,  where- 
fore defendant  entered  to  take  them  away.     To  these 

O  4  pleas 
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1 823.        pleas  there  was  a  general  demurrer  and  joinder.     The 
■       case  was  arc^ued  at  the  sittinsj^  after  last  Easter  term. 

The  Emr]  of 
Cardigan  ^ 

AKNTtAGx.  Tindalj  for  the  plaintiff.      Tliere  are  two  questions 

raised  upon  these  pleadings ;  first,  whether  the  defend- 
ant has  the  right  to  enter  and  dig  pits  to  get  and  take 
the  coals.  And,  secondly,  whether  the  defendant  has 
the  right  to  the  coals  themselves  if  he  can  get  them 
without  digging  pits.  As  to  the  first  point,  the  defendant 
has  no  right,  under  the  express  liberty  reserved  by  the 
deed,  to  enter  and  dig  pits,  because  it  appears  by  the  plea^ 
that  the  heirs  of  Sir  Thomas  Danby  have  ceased  to  be 
owners  and  proprietors  of  the  demesne  lands  of  J%r;i/^, 
and  the  liberty  of  entering  to  dig  pits  is  limited  expressly 
to  the  time  during  which  the  fcoiFor  and  his  heirs 
should  continue  owners  of  the  demesne  lands.  The  risht 
to  enter,  therefore,  became  extinguished  wlven  the  heir 
of  Sir  Thomas  Danby  ceased  to  be  owner  of  the  demesne 
lands.  In  order  to  make  it  continue  longer,  it  must  be 
contended  that  the  reservation  has  the  same  meaning 
as  if  the  word  assigns  were  inserted  in  it,  but  the  word 
heirs  does  not  necessarily  include  assigns.  It  is  true,  that 
if  there  be  a  gift  of  land  to  a  man  and  his  heirs,  this 
enables  him  to  give  it  to  his  assigns;  that,  however,  is  not 
because  assigns  are  included  in  the  word  heirs^  bat  be- 
cause the  donee  takes  a  fee-simple,  and  the  power  of  alien- 
ation is  incident  to  that  estate.  Before  the  statute  quia 
emptores,  the  word  assigns  was  necessary  to  enable  the 
.  party  to  alien  although  he  had  the  fee.  (a)  It  is  clear, 
that  the  parties  did  not  intend  in  thi^  part  of  the  excep- 
tion to  include  assigns  under  the  word  heirs ;  for  in  the 
first  part  of  the  exception  all  tithes  of  com  are  reserved 

(a)  U9m9*i  Mirror,  p.  11. 
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to  the  feoffor,  his  heirs,  and  assigns^  but  the  reservation        1823. 
of  the  coals  is  to  the  feoffor  and  his  heirs  only.  It  is  true,        — — 
that  if  there  were  a  general  exception  of  the  coal  to  the      CAKoioAir 
feoffor  and  his  heirs,  the  law  would  imply  a  right  to  get     Amn!«x. 
it  co-extensive  with  the  reservation ;  but  here,  an  ex- 
press liberty  is  given  to  get  the  coal  only  so  long  as  the 
fec^r's  heirs  continue  owners  of  tlie  demesne  lands,  and 
then  the  maxim  applies,  expressum  facit  cessarc  tacitum. 
The  parties,  therefore,  have  expressly  limited  the  dur« 
ation  of  the  privilege^  and  it  ought  not  to  be  enlarged 
by  implication,  unless  the  limitation  be  contrary  to  law. 
When  the  purchase  was  made,  the  parties  may  haye 
ocmten^plated  the  ceasing  of  the  disturbance  occasioned 
by  getting  the  coat ;  and  the  deed  shews  that  they  did 
n,  for  although  the  coal  itself  is  reserved  in  fee,  the 
privil^^  of  getting  it  is  reserved  for  a  limited   time. 
And  such  a  reservation  is  not  against  law,  for  it  is  not 
necessarily  a  restriction  of  a  previous  grant,  as  the  coal 
may  be  got  without  making  pits  in  the  land.      And 
even  if  the  coal  could  not  be  dug  at  all,  there  would 
not  be  any  thing  illegal  in  such  a  bargain.  iBai/lei/  J. 
Your  argument  must  go  the  length  of  saying,  that  the 
deed  gave  a  freehold  in  the  coals  in  futuro.]      That 
objection  would  certainly  apply,  if  part  of  the  thing 
granted  had  been  reserved ;    for  then,  as  it  wouitl  not 
pass  by  the  livery,  it  would  not  pass  at  all,  and  the 
grant,  as  to  that,  would  be  void.  But  that  rule  is  limited 
to  things  in  existence  at  the  time  of  the  grant.     Here, 
the  privilege  of  entering  to  get  coals  was  no  part  of  the 
thing  granted.     It  was  not  then  in  existence.     A  new 
incorporeal  hereditament  was  then  created,  viz.  a  right 
to  enter  upon  the  land  and  to  get  the  coals.     The  deed, 
therefore,  operates  as  a  re-grant  of  the  exclusive  right 
of  digging  coalsi  vesting  in  the  grantor  in  fee,  and  de« 

termioabte 
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terminable  on  hi<  ceujng  to  be  owner  of  the  demente 
Unds.  {Halrmfd  J.  You  eonsidM<  the  right  of  entry  M 
a  grant,  but  if  the  coal  hy  itulf  had  been  excepted  with- 
oat  more,  that  would  have  given  a  right  of  oitry  for 
ever.  You  mnit  therefore  contend,  that  the  Bubcw)iieiit 
exception  of  the  liberty  operate*  to  extinguish  what  bad 
been  before  given  by  law.]  Here,  the  parties  have  ex> 
preuly  ftubitituted  a  limited  right  of  entry  for  that  wbieb 
the  law  would  otherwiw  have  granted,  and  modm  et 
converatio  vincunt  legHn.  This  doet  not  operate  at  « 
grant  of  a  freehold  in  the  coals  in  futuro  to  the  SaoSto 
and  his  heirs,  but  as  a  grant  of  a  new  privilege  to  the 
feoSbr  and  his  heirs  fur  a  limited  timej  and  then,  like  a 
rent-cbarge  granted  to  A.  and  the  heirs  of  bis  body, 
when  A.  ceases  to  have  heirs  of  his  body,  it  foils  into 
the  estate.  As  to  the  second  point,  the  exception  of 
the  coal  is  as  much  limited  as  the  liberty  to  get  it,  and 
it  opemtei  not  as  a  reservation  of  a  fee-simple  aboolute 
in  the  coal,  but  as  a  reservation  of  it  so  long  only  as 
the  grantor  and  his  heirs  should  remain  owners  of  the 
demesne  lands  of  Fartiley  i  or  in  other  words,  as  a 
rcservallMi  of  a  fe&-simide  in  the  coal,  qualified  as  to 
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troe  that  the  limitation  in  this  case  taken,  according  to        1  did. 
the  strictest  rules  of  grammar,  applies  only  to  the  liberty        — -^ 
of  sinking  pits ;  but  taking  the  whole  clause  together,  it      OAuntQAm 
appears  clearly  to  have  been  the  intention  of  the  parties     AnamA^w, 
to  make  the  two  rights  co«extensive.     Why  should  the 
kethr  reserve  th^  coals  for  a  longer  period  than  the 
right  to  get  them.     It  cannot  be  supposed  that  he  in- 
tended to  reserve  a  right  to  the  eoals  in  fee,  and  a  right 
to  get  than  so  long  only  as  the  ownership  of  the  demesne 
iaads  was  in  him  and  bis  heirs.     The  whole  ought  to 
be  oonstrued  as  one  reservation  to  him  and  his  heirs, 
to  have  and  get  the  eoals  during  the  time  they  should 
remain  owners  of  the  demesne  lands ;  and  if  so,  the 
fcoffiir  only  reserved  a  qualified  fee  in  the  coals  deter- 
•inable  upon  his  heirs  ceasing  to  be  owners  of  the 
demesne  land;  and  that  event  having  happened,  the 
estate  of  the  feoffor  is  determined,  and  the  defendant 
lias  no  right  to  the  coals. 

Idttiedah,  contriL    The  clause  in  question  operates  as 
s  reservation  of  the  right  of  working  and  digging  the 
eoals  to  Sir  Thomas  Danln/j  in  fee.      It  must  be  con- 
strued as  if  it  was  a  grant ;   anc}  then  it  is  quite  clear, 
that  it  would  not  be  necessary  to  have  the  word  **  as- 
signs," in  order  to  give  an  absolute  fee.     The  first  part 
of  the  clause  operates  as  a  reservation  in  fee  of  a  right 
to  the  coals,  and  the  restrictive  part  (which  is  no  part  of 
the  grant)  reserving  the  liberty  to  get  them  so  long  as 
Sir  Thomas  Danby  and  his  heirs  should  remain  owners, 
is  void.  In  Corbe(%  case  (a),  the  1 1  Assize^  p.  8.  is  cited, 
toshew^  that  if  land  be  given  to  one  and  his  heirs,  so 
IpiDg  as  J^  &  or  his  heirs  should  enjoy  the  manor  of  Z)., 

(o)  2  Andenon,  138. 

these 
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1823.  tli^se  words,  "  so  long  as,"  are  vtau  and  idle,  and  do  not 
abridge  the  estate.  In  Hornby's  case  {a),  the  lessor  hav- 
ing leased  to  diflon  for  twenty-one  years,  certain  pro- 
mises, except  and  resei-ving  to  the  lessor  for  his  own  sole 
use  and  occupation  two  chambers,  &c.,  parcel  of  the 
messuage  it  was  held  that  the  exception  was  absolute, 
and  the  words  "  for  his  own  use  and  occupation"  were 
vain  and  void  words.  It  is  true,  that  a  different  decision 
of  that  case  is  reported  in  Dyer,  264. ;  but  the  report  of 
the  same  case  in  New  Bendloe,  181.,  agrees  with  that 
in  Anderson;  and  the  ground  of  the  decision  is  stated 
to  be,  that  the  latter  words  were  void,  because  the 
things  excepted  were  not  demised.  The  report  of  the 
case  by  Anderson  was  considered  correct  in  the  case  oS 
Cudlipv.Bttndall.lb)  In  the  latter  case  the  lease  was 
of  certain  premises,  excepting  a  certain  house  called 
tlie  Newhousft  lalelj  built,  for  the  father  of  the  lessor 
and  himself,  and  their  wives  and  families,  but  not  to 
be  let  io  any  ot/ief  person  ■aihalevert  and  when  ihey  did 
not  dwell  there,  to  be  used  by  Randall;  and  Hoit  C  J. 
considered  this  as  an  absolute  exception,  not  qualified 
by  the    subsequent   words.      These    authorities    shew 
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the  law  will  imply,  does  not  control  the  Implied  liberty.        1823. 
Shdcdey  v.  Butler  {a)  is  a  strong  authority  in  point.   Be-     TheEarl of 
rides,  the  effect  of  an  exception  is,  to  take  that  which  is      ^^"i^" 
excepted  out  of  the  conveyance;  and  that  being  so,  the      Amuiao*. 
right  of  getting  the  coals  remains,  as  it  was  before  the 
feoffment,  in  Sir  Thomas  Danhf^  in  fee.  Assuming,  how- 
ever, that  the  express  liberty  has  the  effect  of  controlling 
that  which  would  otherwise  exist,  the  defendant  is  within 
the  meaning  of  the  express  liberty,  for  he  is  the  owner 
of  the  coals,  and  also  owner  of  the  demesne  lands ;   and 
construing  the  deed  liberally,  the  liberty  may  be  con- 
sidered as  reserved  to  any  person  being  owner  of  the 
demesne  lands,  and  of  the  coal,  whether  by  descent  or 
purchase.     It  most  be  wholly  immaterial  whether  the 
party  so  exercising  the  liberty  claims  by  descent  or  pur- 
chase. 

Tindaly  in  reply.  The  authorities  referred  to  in 
Corbet^s  case  are  not  to  be  found ;  and  the  only  conclusion 
to  be  drawn  from  that  case  is,  that  a  condition  against 
alienation  after  a  fee  given  is  void,  and  that  is  not  dis- 
puted. Here,  the  right  to  the  coal  and  of  digging  pits 
for  the  purpose  of  getting  the  coal,  was  reserved,  so 
long  only  as  the  heirs  of  Sir  T,  D,  remain  owners  of  the 
demesne  lands.  It  has  determined  by  the  event  which 
bas  happened,  and  the  defendant,  therefore,  was  a  tres- 
passer. 

Cur.  adv.  xndL 

Bayley  J.  now  delivered  the  judgment  of  the  Court ; 
&nd,  after  stating  the  pleadings,  proceeded  as  follows. 

(a)  Bohari,  168. 

The 
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The  first  plea  raUes  two  questions;  on^  whether  Mr. 
Armitage  ii  entitled  to  the  coals  ander  the  cloms  in 
qaeslioD,  he  not  claiming  by  descent  under  Sir  Thomas 
Danln/,  but  by  purchase;  and  the  other,  whether,  for 
(he  purposes  of  getting  them,  be  is  entitled  to  use  the 
means  stated  in  the  first  plea.  The  second  plea  nuses  tbe 
former  of  these  two  questions  only.  Both  questions  de- 
pend upon  the  effect  of  the  exception  set  out  in  the  plea; 
and  the  plaintiff  contends,  that  that  exception  gave  no- 
thing beyond  a  limited  right  to  continue,  so  long  only  at 
Sir  Thomas  Danhf  and  his  heirs  should  continue  ownera 
of  the  Farnl^  demesnes ;  and  the  defendant,  that  it 
either  gave  an  absolute  and  perpetual  right  in  iee-%un- 
ple  to  the  coals,  or  at  least  that  it  gave  the  special 
liberty,  so  long  as  the  owner  of  the  coals  should  also  be 
owner  of  the  Farnley  demesnes.  The  counsel  for  tbe 
plaintiff,  if  I  understood  him  right,  disclaimed  all  formal 
exceptions  to  the. pleas,  and  stated  the  object  to  be,  to 
ascertain  whether  Mr.  Armitage  had  a  right  to  the  coala, 
and  if  he  had,  whether  he  had  also  a  right  to  get  them ; 
and  to  these  questions,  without  considering  whether 
there  are  any  formal  objections  to  the  pleas,  my  ob- 
servations will  be  directed.    The  exception  in  queetioD 
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to  be  found  in  SkqfpartTs  Touchstone^  1 00.     <<  The  ex*        1 82S. 

ceptkm  is  always  taken  most  in  favour  of  the  feoffee       ■  ■■■  ' 

and  lessee^  &ai  and  against  the  feoffor^  lessor,  Sic    And     Caidioait 

jrct  it  ii  a  rule,   that  what  will   pass  by  words  in  a 

gnmti  will  be  excepted  by  the  same  or  the  like  words  in 

to  exception.     And  it  is  another  true  rule,  that  when 

stty  thing  is  excepted,  all  things  that  are  depending  on 

ill  and  necessary  for  the  obtaining  of  it,  are  excepted 

slio :  as  if  a  lessor  except  the  trees,  he  may  bring  his 

diapaum  to  view  them,  if  he  desire  to  sell  them,  and  he 

or  the  vendee  may  cut  them  and  take  them  away."  And 

the  same  rule  applies  to  grants.  PUmd.  1 5, 16.  Vin.  Abr. 

7h».  (M  a)  Hodgson  v.  Field,  (a)    Gerrard  v.  Cooke,  (ft) 

Hie  language  of  this  feoffment  is,  **  except  and  always 

jcanved"  out  of  the  said  feoffment  unto  Sir  Thomas 

dfmbjf  and  his  heirs  all  the  coals.     The  coals  were  part 

of  the  thing  granted,  part  of  the  land,  and  in  esse  at  the 

time.  The  consequence,  therefore,  according  to  Co.  Ldtt. 

ii^  that  if  this,  which  in  words  was  an  exception,  oper- 

atsd  in  point  of  law  aa  an  exception,  the  coals  semper 

com  Sir  T.  D.  fuerunt.    They  were  never  out  of  him, 

sod  without  the   words   of    inheritance,     '^  and    his 

heirs,"    would  have  remained  as  before  in  Sir  Thomas 

Lanby  and  his  heirs,  (c)      And  according  to  the  rule 

Ihave  last  mentioned,  from  Sheppard^s  Touchstone^  a 

right,  as  incident,  to  get  the  coals,  and  to  do  all  things 

necessary  for  the  obtaining  of  them,  would  have  been 

excepted  also.      It  was,  indeed,  conceded  in  the  argu- 

oocDt,  that  if  the  exception  had  stopped  after  excepting 

uid  reserving  the  coals  to  Sir  Thomas  and  his  heirs,  and 

(a)  7  Baatt  61J.         {b)  2  NewRepA09,        (c)  8hepp.  Touch.  100. 

had 
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hat]  contained  no  worda  to  give  him  an  express  liberty 
for  sinking  pits  and  doing  other  works  to  get  them,  the 
exception  would  have  enured,  withont  any  vestriclion, 
to  Sir  Thomas  in  fee ;  and  that  he,  his  heirs,  and  ossigns) 
Would  have  had  a  right  for  ever,  to  do  what  should  be 
necessary  to  get  the  coals;  but  it  is  upon  the  ground, 
that  the  express  liber^  is  limited,  and  restrictive  of  the 
former  exception,  that  the  platntifT  makes  his  claim. 
The  (question  therefore  is,  whether  the  express  liberty 
restrains  the  former  exception,  and  if  it  do,  to  what  ex* 
tent  it  restrains  it.  One  objection  which  occurs  is  tbif, 
the  pleas  purport  to  set  out  the  feoffment  according  to 
its  legal  operation ;  that  operation  is  stated  to  be, 
tliat  Sir  Thomas  D.  excepted  the  coals  to  him  and  his 
heirs.  Is  it  open  to  the  plaintiff  upon  his  demurrer,  to 
contend  that  this  was  not  the  operation  of  the  exo^ 
tion  ?  Is  there  any  instance  in  which  a  party  haa  bewi 
allowed,  upon  demurrer,  without  setting  out  the  instru- 
ment at  large,  or  traversing  the  operation  ascribed  to 
it,  to  raise  the  question,  whether  the  deed  has  the 
operation  ascribed  to  it  upon  the  pleadings  ?  I  know 
none;  and  I  mention  this,  because  if  it  be  intended 
this  case  to  a  court  of  crior,  it  is  desirable 
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V.  Loveden,  (a)    The  express  liberty  here,  is,  for  Sir        1823. 
Tkomas  and  his  heirs,  and  his  and  their  assigns  and 
servants,  during  the  time  that  he  and  his  heirs  should  con-'      C^moAw 
iinue  owners  of  the  demesne  lands  of  Famleyj  to  sink      Aehitavi, 
pits,  to  sough  and  get  the  coals,  and  sell  and  carry  away 
the  coals,  or  otherwise  to  dispose  of  them  at  their  wills 
and  pleasures ;  Sir  Thomas  and  his  heirs  making  such 
satisfaction  to  the  Earl,  his  heirs,  and  assigns,  as  two 
gendeinen  neighbours,  to  be  indifferently  chosen  by  them, 
tbetr  heirs,  and  assigns,  should  award.     It  may  be  taken 
as  clear,  that  an  express  liberty  does  not  always  con*' 
trol  what  would  otherwise  exist,  especially  if  the   ex- 
press liberty  goes  beyond  what  would  be  implied.     To 
give  It  a  controlling  power,  the  intention  that  it  should 
hare  that  effect  must  be  very  plain.     Stukelejf  v.  Butler  (i) 
is  a  strong  authority  upon  this  point.     In  that  case  the 
Earl  of  Sussex^  as  lord  of  the  manor  of  Cleave^  had  de- 
mited certain  woodlands  of  that  manor  for  three  lives, 
(e3xepting  all  timber  trees,)  and  then  he  bargained  and 
iold  to  one  Georgey  all  the  trees  growing  in  and  upon 
bis  manor  of  Cleave;  and  he  covenanted,  that  George 
and  his  assigns,  during  Jlvc  years,  might  sell  and  carry 
the  trees  without  interruption  of  the  Earl  or  any  others, 
and  might  make  saw-pits,  and  square  and  cut  the  timber 
upon  the  ground  during  the   said  term;  and  George 
covenanted  to  fill  up  the  pits  and  make  all  things  fair,  and 
amend  the  fences  that  should  be  broken  during  the  said 
term.    The  grant  to  George  was  general,  not  fixing  any 
limit  within  which  he  was  to  cut  the  trees  :  he  did  not 
cut  them  till  after  five  years  from  the  time  of  the  bargain 
*udsale;  and  an  action  of  trespass  being  then  brought, 

* 

(a)  Ld.  itayn.  367.  (i)  HchaH,  I)>8. 

Vol.  II.  P  one 
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]8iS.  one  qnestipn  upon  a  spedel  verdict  Vdej  whether  the< 
^^37  corqiant  on  Lord  Sttssex'&  part,  that  George  might  take 
^^^tf  tbe  tress  witl)ii]  the  five  years,  should  so  check  and  cop- 
A^tH^ifff.  trpl  the  grsot  that  he  might  not  take  the  trees  after 
tb£  five  years;  ai)4  Lord  Hobart,  who  reports  bis  ovn) 
opiDion,  b#l(i  clearly  tba^  it  did  not>  hut  that  as  the 
trees  were  ^bsolut^ly  givcn>  Gforge  and  his  assigm 
□light  take  thein  when  they  would.  And  his  ppiniop 
is  fotinded  upoo  t^o  r^asoijs  which  are  strongly  A[^li- 
edible  to  the  present  case.  First,  ii^  snys  it  ;s  clear, 
ih^if  by  tbg  grant  °^  fhe  trees  by  tenant  in  fbe-simplei 
they  9TP  abi^'tft^'y  passed  from  the  grantor  and  his 
hdrs,  aiid  rested  in  the  gruntce,  and  go  to  his  executon 
op  a,di)ainistrator; ;  and  the  grantee  bath  power  incident 
an^  ijnpljed  to  fell  them,  when  be  will,  without  any 
other  licence,  which  (t.  e,  the  power  incident  and  im- 
plied] c^n  nev^r  be  restrained  by  a  power  given  by 
the  grantor  in  the  affirmative,  which  grantee  hqd  be- 
Sft^f  ^e  Uien  cites  8^.  10.  and  Di/,19.;  and  re- 
fef;s  to  the  known  rule,  that  stalates  that  are  laketi 
by  intent,  ehn||  not  by  an  affirmative  take  away  a 
former  power.  The  case  in  8  Ass.  10.  was  strong.  Ten 
marks  of  rent  were  granted  lo  liusband  nnd  wife: 
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hedges  growing  on  the  land,  by  assignment  of  les^r's 
btiliff;  and  whether  the  lessee  might  take  the  thorns 
without  such   assignment,   was   thie  question.     And  it 
seemed  to  Baldwin  and  Filz/ierbert  that  he  might,  be- 
cause the  law  gave  him  the  right  by  implication  in  the 
lease.     Lord  Hobarl*»  second  reason  is  this,  that  the 
covenant  on  the  Earl's  part  had  its  necessary  nse,  though 
it  worked  nothing  in  the  restraint  of  the  time  for  felling ; 
ibr  it  ^ves  power  to  dig  and  make  saw-pits,  and  square 
the  timbers  there,  which  the  grantee  could  not.  have 
done  without  such  special  warrant.     And  it  contained 
a  gfiperal  warranty,  that  the  grantee  might  take  the 
timber  without  the  interruption  of  any  person  or  per- 
fODs  whatsoever.     Apply  both  these  reasons  to  the  case 
ID  question :  first,  the  exception  here  is  by  tenant  in  fe^ 
to  himself  and  his  heirs ;  it  therefore  retains  the  coals 
m  him  and  his  heirs  in  fee-simple,  with  power  incident 
and  implied  (as  they  are  absolutely  excepted)  for  him,  his 
keirs,  and  assigns,  to  take  them  away  when  they  will:  and 
ikis  power  cannot  be  restrained  by  a  special  power  given  in 
He  affirmative*     As  to  the  second,  the  special  power  here 
also  hath  its  necessary  use,  for  it  goes  beyond  the  inci- 
dental power  which  the  law  would  imply.  The  incidental 
power  would  warrant  nothing  beyond  what  was  strictly 
necessary  for  the  convenient  working  of  the  coals ;  it 
voald  allow  no  use  of  the  surface,  no  deposit  upon  it 
to  a  greater  extent  or  for  a  longer  duration  than  should 
be  necessary,  no  attendance  upon  the  land  of  unneces- 
sary persons.    It  would  be  questionable  at  least,  whether 
it  would  authorise  a  deposit  upon  the  land  for  the  pur- 
poses of  sale,  and  whether  it  would  justify  the  intro- 
duction of  purchasers  to  view  the  coals.     The  express 
power  gives  great  latitude  in  these  respects.     It  author- 
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ises  Sir  TTiomas  and  his  heir!:,  at  their  nill  antl  pleasure, 
to  dig  pits  and  sough,  to  sell  and  carry  a»ny,  or  other- 
wise to  dispo^£  of.  It  removes  the  question,  upon  the 
making  k  new  pit  or  sough,  n-hciher  such  pit  or  sough 
was  necessary  :  it  allows  tlie  selling  mid  carrying  away, 
or  otherwise  disposing  of;  and  consequently  warrants  a 
dqiosit  and  continuance  upon  the  land  for  the  purposes 
of  sale,  and  authorises  the  introduction  of  customers  for 
the  purposes  of  sole.  It  has,  therefore,  its  necessary 
use,  in  ihe  language  of  Lord  tlobart,  though  it  work 
nothing  in  restraint  of  the  incidental  right  which  Sir 
T.  JD.  and  his  heirs  would  otherwise  have  had.  This 
case*  therefore,  is,  as  it  seems  to  me,  a  strong  authority 
against  tho  point  for  which  the  plainiiff  contends,  the 
narrowing  and  restraining  tlie  general  exception  by  the 
words  of  the  express  power;  ond  the  case  o^  Hodgson  v. 
Fidd(a)  is  also  a  strong  authority  to  the  same  efll-ct. 
There,  liberty  was  granted  to  corry  a  sough  to  a  colliery, 
and  to  make  two  sough  pits  in  given  parts  to  carry  up  the 
tail  of  the  sough :  those  pits  were  accordingly  made ;  and 
after  some  time  a  new  pit  being  necessary  to  repair  the 
aougb,  the  grantee  made  it,   and  trespass  was  brought 
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But  whether  the  express  liberty  in  this  case  has  or       1823. 
has  not   restrained  the   incidental   riirhL    we   are  of       ~ 

®  The  Earl  of 

opinion,  that  upon  the  true  construction  of  the  deed,  Caroicait 
even  if  we  are  at  liberty  to  assume  that  the  plea  stated  ABmcAas. 
its  very  words,  the  express  liberty  is  still  a  subsisting 
liberty;  and  that,  under  that  liberty,  the  first  justifi- 
cation may  well  be  supported.  It  cannot  be  collected 
from  the  feofimcnt  that  it  was  the  intention  of  the  parties 
to  limit  and  restrain  the  libei*ty  to  the  period  that  the 
Famlof  demesnes  should  continue  in  the  heirs  of  Sir 
nomas  in  a  course  of  descent.  To  restrain  what  is  prima 
fiide  unlimited,  the  words  should  be  plain  and  the  inten- 
tion clear.  The  limitation  in  the  express  power  in  this 
case  is,  during  the  time  that  Sir  Thomas  D.  and  his  heirs 
should  continue  owners  and  proprictoi*s  of  the  demesne 
lands  oiFamley :  and  the  question  immediately  occurs, 
what  is  meant  by  the  expression  *^  Sir  Thomas  D.  and 
his  heirs?**  If  these  words  are  used  tn  the  most  restrictive 
aense^  the  liberty  would  end  the  moment  the  demesnes 
were  divei*tcd  from  a  course  of  descent;  and  what  the 
law  generally  leans  against,  viz.  a  restraint  upon  alien- 
ation, would,  without  any  very  clear  motive,  be  encou- 
raged. The  moment  a  settlement  or  a  devise  was  made, 
tbc  course  of  descent  would  be  broken,  and  the  liberty 
would  cease.  Can  any  rational  ground  be  suggested 
for  such  a  provision  ?  If  |he  object  were  to  secure  the 
working  out  the  mines  within  some  reasonable  time, 
why  not  specify  the  period?  why  leave  its  continuance 
to  an  event  which  might  not  happen  for  many  gener- 
ations,  or  might  occur  within  the  shortest  space?  why 
put  so  capricious  a  check  upon  the  ordinary  arrange- 
ments applicable  to  estates?  If  the  word  ^* heirs"  is 
used  in  this  sentence  in  its  ordinary  extensive  sense, 
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the  exceptioD,  to  Sir  Thomas  and  his  heirs,  it 
WoiiU  incluae  assigus  as  well  as  heirs ;  the  express 
power  would  continue  as  long  as  the  coals  and  the 
deinesnes  belonged  to  the  same  person,  whether  by  de- 
scent from  Sir  7%omas  or  by  purchase,  and  would 
Iherefore  still  be  a  stibsieting  power;  and  it  is  iii  tnis 
sense,  we  are  of  opinion,  the  wohls  were  inteiided  to  be 
iised.  The  stress  laid  iu  the  argument  upcHi  thi  in- 
sertion of  the  word  *'  assigns"  iii  some  parts  of  tfau  ieoff- 
hieiit,  aiid  the  oinission  of  it  in  others  (assilhiiiig  tliat 
ttie  ^teas  state  the  very  words  of  the  fcbfTiti^t)  appfe&l^ 
to  lis  to  furnish  no  solid  or  Safe  ground  to  r^^IUe  dor 
dedislon.  It  is  inserted  in  the  excepiidti  lis  to  the 
tlth{li ;  but  it  is  iiscleSGly  inserted  there.  Withodt  that 
word  the  exception  would  have  enured,  riot  merely  to 
Sir  Thomas  and  his  heirS)  but  to  his  and  their  a^gns. 
tt  is  iJihitt^  in  the  eXc^tioh,  as  to  the  cOil :  it  #iis  un- 
hecieasdl^  there ;  and  why  may  not  the  fraM«t  of  tbe  lletd 
have  credit  for  khowitig  that  it  was  useless?  l£  it  li  Safe  riile 
of  coiistt-uctibh  to  say  that  the  introduction  of  aA  Oseltss 
WdM  ih  otic  clause  knd  the  omission  of  it  in  bliother  will 
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b7  8ach  assignee^   but  the  satis&ction  is,  according  to       ISfiS* 
'  the  words  of  the  feofiment,  to  be  by  Sir  Thomas  and       '~  ,  ^ 
his  heirs.     Again,  satis&ction  is  to  be  paid  to  the  Earl,      Caroigaii 
hk  lieir%  and  asi^ttif  but  for  what  damages?  for  such     Abmraob. 
damages  as  he  and  his  heirs  should  sustiiin.     So  that  if 
die  Elarl  were  to  alien  in  fee,  and  his  alienee  were  to  sus- 
ttfib  dafnage,  there  woiild  be  no  wordsj  #^e  the  tetter 
to  be  adhered  to,  to  ^ve  him  satisfiicitibti,  beclittsc  the 
danii^^  would  not  be  stistaided  bj  the  Earl  or  bis  heii^. 
lUs  is  efficient  to  shew  that  no  sftfe  reliance  cail  be 
plioed  upon  the  insertion  or  omission   of   the  wdfd 
^  aarigns,''  and  furnishes  ground  for  supposing  that  the 
wotd  ^  heirs''  is  used  in  its  larger  sense,  to  as  to  in- 
diufe  assigns.    Upon  the  wholes  therefore^  tre  are  of 
b^btaxm^  that  the  defendant,  Mn  Armiiage,  h  entitled  to 
db  coals :    tM  if  he  is  nctt  ^titled  to  the  incidMtal 
f^  rf  getting  them,  we  think  that  he  ift  still  entitled  io 
the  liberty  expressly  reserved  by  tUe  feoffment,  because 
the  defendant,  to  whom  the  coals  belong,  is  also  owner 
(at  the  demesnes ;  and  though  they  have  not  come  to 
him  by  descent  from  Sir  Thomas,  we  ^rc  of  opinion  that 
the  liberty  is  not  confined  to  those  who  take  by  descent, 
bttt  enui^es  also  to  those  who  take  by  purchase.    The 
emseqaence  is^  that  upon  both  the  pleas  there  must  be 
jadgment  for  the  defendant 

Judgment  for  defendant 

See  in  2  CrwteUDii.  tit.  xilL  c  2.  «.  6,  T,  8.  the  cafct  where  per- 
MM,  hsving  WD.  hntereit  in  a  eondidon,  or  in  the  lead  to  wUcfa  it  reUitee^ 
dif  perfeftii  tlit  conditioin,  although  not  named  in  It 
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ISSp. 


Earl  of  St.  Germains  against  Willan  and 
AnoUier,  Executors  of  J.  Willak. 

^^^^    POVENANT  on  an  indenture,  whereby  the  plaintiff 
ture  to  £.  (de-  demised  to  J.  WiUan  (the  testator)  certwn  premises, 

utor],  eeroin  to  hold  from  the  29th  of  September,  1 809,  for  eleven  years 
bold  for  elcren  thence  next  ensuing :  and  J.  W,  covenanted  that  he 
S9tb  of  stpinu-  would  not,  durittg  the  lease,  sell  or  convey  away  from 
,  1B09.  B.  jjig  premises  any  of  tlic  straw,  which,  during  tlic  thereby 
leased  te)-m,  should  f^row  upon  the  premises,  except 
-  wheat-straw  and  rye-straw,  or  sell  or  convey  away  any 
of  the  dung,  which,  during  the  thereby  leoied  term, 
e  from  the  said  premises,  except  the  dung,  Scc. 
during  the""''  made  of  the  straw,  &c.  grown  in  tho  last  year  before 
•boold*^^  •''«  expiration  of  the  term  thereby  leased,  which  he, 
"^  (S^M     ''■  ^•>  would  leave  in  the  yards  belonging  to  the  farm- 


■trair,  ind  Tje-ttnm,  which  ihould  be  lold  or  rcmaTcd  off  from  the  premiiei  dnriog  th* 

t/igrafijf  frmcd  term,  he  ii?.)  would  bring  Ijafk  a  cartload  of  dung  i  nnd  plBinliffcoignanted 
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possession  of  the  premises;  and  that,  for  every  load  of       1828. 

hay,  wheat-straw,  and  rye-straw,  which  should  be  sold 

or  removed  off  from  the  premises  during  the  thereby   8r.  Gekuazm 

agahui 

leased  termj  he,  J.  W*y  should  and  would  bring  to  the       wu 
premises  one  large  cartload   of  rotten  dung,  or  other 
good  and  proper  manure,  and  spread  the  same  in  an 
husbandlike   manner.      And   the  plaintiff  covenanted, 
that  it  should  be  lawful  for  the  testator  to  have  the  use 
of  the  barns,  &c.  for  the  receiving  of  his  crops  of  corn, 
grain,  and  hay,  which  should  grow  upon  the  premises 
io  tlic  last  year  before  the  end,  expiration,  or  sooner 
determination  of  the   term   thereby  granted,   and  for 
thrashing  out  the  said  crops  of  corn  and  grain,  and 
for  spending  of  the  slraw,  hay,  and  stover  which  should 
arise  therefrom,  with  cattle^  (wheat-straw  and  rye-straw 
excepted,}  until  the  first  day  of  May  next  after  the  ex- 
piration of  the  said  term,  without  paying  any  rent  for 
the  same ;  he,  the  said  testator,  leaving  all  tlie  muck, 
&C.  arising  from  such  corn,  grain,  and  hay,  for  the  use 
of  the   persons  entitled   to  have  the  premises  imme- 
diately expectant  on  the  determination  of  the  said  lease. 
Breaches  :  First,  that  the  testator  during  the  said  leasee 
and  before  the  1st  day  of  May^  1821,  to  wit,  on  30th  of 
September^  1820,  and  on, divers  days  between  that  day 
and  May  1st,  1821,  did  sell  and  convey  away  from  the 
preaiises  a  large  quantity  of  straw,  not  being  wheat- 
Uraw  or  rye-straw,  which  grew  upon  the  farm.  Secondly, 
that  <7.  fV,i  during   t/te  said  lease^   to  wit,  on,  &c.  (as 
before)  did   sell  and  convey  away  a  large  quantity  of 
.  dung,  which  arose  and  was  made  on  the  said  leased 
premises.     Thirdly,  that  a  large  quantity  of  dung,  &c. 
was  made  in  the  last  year  before  the  expiration  of  the 
term  leased  by  the  said  indenture ;  but  that  J.  W.  did 

not 
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JS29.       not  [e&t^  it  ia  the  yards  belong^g  to  tbe  fel-m-lioases 
"  ■  for  the  use  Of  the  persoiia  next  entitled  to  the  possetsion 

hi,  tjcuooti  of  the  premise!;  Fourthly,  that  J.  W.  did,  during  the 
^^ix.  ^d  leased  tetm,  to  witj  on  September  SOthi  1620,  and 
dn divers othel- days  between  that  da; and  Miy  1st,  ]BSI, 
tvmove  off  from  the  premises  large  quantities,  to  wit, 
lOjOOO  loads  of  hay,  10,000  loads  of  wheet-atra*,  atid 
10,000  loads  of  rye-straw,  which  had  grown  on  the 
premises  during  the  terin,  yet  did  not  bring!  back  h 
large  cartload  tlf  rotten  dnng  for  each  load  of  hay  and 
straw.  Fifthly,  that  although  J.  W.  had  the  use  of  the 
bam%  &e<  dUtit  May  1  st,  next  aller  the  expiration  of  the 
said  term;  and  altfaongh  &  great  quantity  of  oat-straw,  fiai. 
strgWf  hay,  end  clover,  did  grow  and  arise  upon  the  pre- 
mises, irom  which  a  great  quuitity  of  dungwasmade^  yet 
he  did  not  leave  the  same  upon  the  premises  for  tbe  oae 
of  the  person  ebtitled  to  them  immediately  on  the  deter- 
mmation  of  the  said  lease.  Pleas  to  first  and  sectdid 
bread),  denying  that  J.  W^  did  the  acts  alleged ;  to 
third  breach,  that  he  did  leave  the  dung  in  the  farm- 
yards, for  the  use  Of  the  person  «)titled,  as  in  the  in- 
denture mentioned.     Fourth  plea,  to  so  much  of  the 
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first,  seootia,  third,  fifth,  aiid  thdl  pdH  of  fotirth  brtech        18S3. 

which  relatd  to  the  retnMug  of  hay,  &c.  dttring  the 

send  leased  ierm^  a  release  of  HSl  causes  of  action,  claims,  Ar*  OiakitM 

ftc^  ^cept  such  claim  iBii  plaintiff*  had  in  rcispect  of      WnuW. 

X  W.  not  brirfging  baclc  to  the  premises  dung  itdd 

niaiiure  for  the  hay,  &c.  removed  after  the  29th  day  of 

Sepiemter,  1  S£b.    Replication,  taking  issue  on  the  first 

five  pleas ;  joinder  in  demurrer  to  the  fourth  breach,  atid 

general  demurrer  to  sixth  plea.      Joinder  in  demurrer 

to  that  plea. 

P.  PclUockj  for  the  defendants.  There  lease  is  a  suffi- 
dent  answer  to  the  first,  tecond,  third,  and  fifth  breadhes. 
The  Otily  question  is,  whether  it  be  an  answer  to  that 
|iaH  of  the  ibufth  breach  to  which  it  is  pleaded. 
[Btyley  J.  If  it  is  not  an  answer  to  that,  it  is  bad  as 
to  fdL]  The  bteach^  ar^  in  their  nature  several ;  and 
tbe  plea  of  release  may  be  considered  as  a  teparate  j^Iea 
to  each  respectively,  although  it  is  not  set  out  several 
thne^  over.  The  ftiunh  breadi  is,  for  not  bringing  back 
ft  load  of  manure  fbr  every  load  of  hay,  wheat-straw, 
and  rye-straw,  carried  oflT  the  farm  during  thfe  leased 
term.  Now  the  Ic£lse  contemplated  the  ending  of  the 
term  on  the  29th  of  September,  1820,  and  merely  gave 
a  licence  to  use  the  premises  subsequently  to  that 
date.  There  was  no  engagement  to  spend  wheat-straw 
and  rye-straw  on  the  farm ;  that,  therefore,  might  be 
carried  away:  and  there  was  no  obh'gation  to  bring 
back  manure  fbr  that  which  was  carried  away  after 
the  expiration  of  the  term.  The  sixth  pica  is  there- 
fore good ;  and  on  the  demurrer  to  part  of  the  fourth 
breach,  the  defendafnts  are  also  entitled  to  judg- 
ment.    The  words  leased  term,  in  that  breach,  being 

under 
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uoder  a  videlicet,  would  not  confine  the  proof  to  the 
29tli  ot  September,  1820;  but  the  plaintiff  has  do  right 
I  of  action  for  that  which  his  breach  charges,  if  done 
after  that  time.  The  defendants,  therefore,  could  not 
lake  issue  upon  the  whole  of  the  breach,  but  were 
obliged  to  demur  to  that  part  of  it  which  would  have 
let  in  evidence  of  acts  done  after  the  expiration  of  the 
term  granted  by  the  lease. 

Bayley  J.  It  is  a  well-known  rule  of  pleading,  that 
if  a  plen  does  not  answer  nil  that  it  professes  to  answer, 
it  !!>  altc^tber  bad.  If  then  this  plea  of  release  is  in- 
sufficient as  to  one  breach,  it  is  bad  as  to  all.  Now  the 
term  granted  by  the  lease  was,  for  certain  purposes, 
to  continue  until  the  1st  oi  May,  1821,  although  for 
others  it  terminated  on  the  29[h  of  Septemlier,  1820. 
That  a  term  may  be  so  extended  is  clear  from  the  cases 
of  WiggUsaorth  v.  DaUtson  (a),  and  Beavan  v.  Dela- 
hay.  [b)  If  the  owner  of  land  consents  by  deed  that 
another  person  shall  occupy  the  land  for  a  certain  time, 
that  is  a  lease.  The  true  construction  of  this  iDStra- 
ment  is,  that  the  term  was  not  to  end,  for  every  purpose. 
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cS  September^  1820,  the  plaintiff's  right  could  not  bo       1823. 
extended   by   an   allegation  that  certain   things    were 


Earl  of 

done  after  that  time.     The  plea  is,  to  all  acts  done  dur-   &r.  Germaiks 

OMaUtst 

iog  the  leased  term;  that  embraces  the  whole  term,  what-       Wiujin. 
e?er  it  might  be.     As  that  plea  answered  the  whole 
breach,   the  demurrer  to  the  residue  cannot  be  good. 
The  defendants'  demurrer  must,  for  these  reasons,  be 
OTcrmled,  and  the  plaintiff's  allowed. 

HoLROYD  J.     The  leased  temh  for  some  purposes, 
continued   until  the   Ist  of  May^   1821,  although  for 
others  it  ended  in  September^  1820.     The  whole  of  the 
fourth  breach  was,  therefore  answered,  by  the  first  plea 
to  it,  whether  the  term  was  extended  or  not.     The  de- 
fendant's demurrer  is,  consequently,  bad.     As  to  the 
other  point,  I  think  that  the  plea  of  release  is  not  an 
answer  to  that  part  of  the  fourth  breach  which  it  pro- 
fcsses  to  answer.     A  vast  variety  of  cases  shew,  that  a 
plea  not  answering  the  whole  that  it  professes  to  answer 
is  bad  in  toto,  whetlicr  it  be  pleaded  to  various  facts  in 
one  count,  or  to  various  counts,  or  as  a  ground  of  de- 
fence for  various  persons. 

Best  J.  concurred. 

Judgment  (or  the  plaintiff  on  the  demurrer  to  the 
sixth  pica;  and  defendant's  demurrer  to  fourth 
breach  overruled,  {a) 

Chiity  was  to  have  argued  for  the  plaintiff. 

^«)  See  1  Wms*  Sound,  27.  iu  (2;.      Moravia  v.  Sloper,    Wiiles,  50, 
^^ter.Jamet,   Wiiln,  122, 
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The  Kino  against  The  Inhabitants  of  Baw- 

BEBOa. 


Tbeititula 
56  G.  5.  c.tSS. 
(.  1.  nquiriog 


wbidi  the  dste 
of  thi  order 
u  omitted,  ii 
Tud,  txid  no 
■atttcment  ii 
nincd  bj  •err- 


T  T  PON  an  appeal  against  an  order  of  juslices  for  the 
removal  of  JV.  Pease  from  tbe  parish  of  St.  Andrew^ 
in  the  city  of  Norwich,  to  the  parish  of  BavAergh^  in  the 
county  of  Norfolk,  the  sessions  confirmed  tbe  order, 
subject  to  the  opinion  of  this  Court,  on  tbe  following 
case.  W.  Pease  was  an  ill^timate  child,  born  in  Great 
Melton,  in  Nor/bii;  and  by  an  order  of  two  justices, 
bearing  date  the  llth  duy  of  Matf,  1619.  and  made 
under  the  provisions  of  stat.  56  G,  3.  c.  139.,  and  an 
indenture,  not  stamped,  was  hound  an  apprentice.  The 
order  of  justices  was  set  out  at  lengtli ;  and '  the  in- 
denture of  apprenticeship  stated^  that  the  churchwardens 
and  overseers,  hy  and  with  the  consent  of  two  justices 
for  the  county  of  Norfolk,  whose  names  were  thereunto 
subsciibed,  bound  W.  Pease,  a  poor  child,  as  an  ap- 
prentice, for  the  term  of  seven  years,  &c. ;  but  the 
indenture  did  not  mention  the  date  of  the  order  of 
appear  whether  they  signed  tliu 
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order  of  justices  shall  be  de)iver<ed  to  the  overseer,  as        1829. 
the  warrant  for  binding  the  child  apprentice ;   and  that       

.  ,  The  KiNQ 

such  order  sh^U  be  referred  to  ifi  the  indenture  bv  thp        againn 

"  The  Inhabit* 

date  thereof;  and  that  o/?^  such  order  shall  have  been        antiof 
made^  the  justices  shall  sign  their  allowance  of  such  in-  ' 

dentfire  of  apprentic^hip  before  the  same  shall  be  exe- 
cuted by  the  other  parties.     This  section  does  not  abso-  ' 
lutely  avoid  the  indenture,  but  is  only  directory.     The 
fifth  section  enacts,  that  no  settlement  shi^Il  be  gaii^ed, 
unless  such  order  shall  be  made,  and  such  allowance  of 
mch  indenture  shall  be  signed  as  hereinbefore  directed 
The  object  of  the  statute  was,  that  parish  apprentices 
should  not  be  bound  without  the  consent  of  two  justices. 
Here,  the  provisions  have  been  substantially  complied 
vith ;  the  order  was  duly  made,  and  the  allowance  of 
the  indenture  signed  by  the  magistrates.     It  is  not  ne- 
cessary that  the  allowance  should  be  under  their  hands 
and  seals.     The  eleventh   section   does   indeed   enact, 
that  no  indentures,   by  reason  of   which  any  expense 
shall  be  incurred  to  the  parish,  shall  be  valid,  unless  ap? 
proved  of  by  two  justices,  under  their  hands  and  seals; 
bat  that  section  applies  to  cases  where  the  parish  officers 
help  the  parent  to  bind  out  the  child,  and  not  where  the 
**hole  expense  falls  upon  the  parish.     Here,  the  parish 
officers  paid  the  whole  10/.     As  to  the  objection,  tliat  it 
does  not  appear  whether  the  magistrates  signed  the  in- 
denture before  the  other  parties,  it  is  sufficient  to  say  that 
ever)'  thing  must  be  presumed  to  be  rightly  done  unless 
^he  contrary  appear.    The  statute  of  the  5  Eliz.  c,  4.  5. 2:j. 
directs  that  the  binding  in  such  cases  as  are  within  that 
*ct  shall  be  for  seven  years ;  and  section  \  I .  declares 
"^at  all  indentures  otherwise  than  is  by  that  statute  or- 
dained, shall  be  clearly  void  in  law  to  all  intents  and 

purposes : 
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1823.        purposes :  yet  a  binding  for  four  years  confers  a  eettle- 
— —"        ment,  because  the  indenture  is  not  absolutely  void,  but 

The  KiKO 

.  agabut        only  voidable  if  the  parties  themselves  think  fit  to  take 

anu  of        advantage  of  it.     St,  Nicholas  v.  SL  Peters*  (a)      Rex  v. 

^AwsEM».     jEvered.(b)     In  like  manner,  this  indenture  might  be 

voidable,    but  was  not  absolutely  void;   and  tberefore 

service  under  it  conferred  a  settlement. 


BobinsoUj  contra,  was  stopped  by  the  Court. 

Bayley  J.  I  am  of  opinion  that  this  indenture  is 
void,  and  consequently  that  no  settlement  was  gained 
in  the  parish  of  Bawbergh.  The  statute  of  the  56  G.  d« 
c.  139.  has  introduced  a  variety  of  new  regulations  as  to 
the  mode  of  binding  out  parish  apprentices^  It  requires 
that  the  child  shall  be  carried  before  two  justices,  and 
they  are  to  enquire  into  the  propriety  of  binding  such 
child  apprentice  to  the  person  to  whom  it  shall  be  pro- 
posed by  the  overseers  to  bind  him  ;  and  if  the  justices 
shall,  upon  the  enquiry,  think  it  proper  that  the  child 
shall  be  bound  apprentice  to  such  person,  the  statute 
then  enacts  that  the  justices  shall  make  an  order,  de- 
claring that  such  person  is  a  fit  person  to  whom  the 
child  may  be  bound  as  apprentice,  and  shall  thereupon 
order  that  the  overseer  of  the  place  to  which  the  child 
shall  belong  shall  be  at  liberty  to  bind  such  child  ap- 
prentice accordingly ;  wliich  order  shall  be  delivered  to 
such  overseer  as  the  warrant  for  binding  such  child  as 
aforesaid,  and  such  order  shall  be  referred  to  by  tlic 
date  thereof  and  the  names  of  the  said  jiisliccs,  in  the 
indenture  of  apprenticeship  of  such  child ;   and  after 

(a)  Burr.  S,  C  91.     2  BotL  363.  (6)  1  Soit.  534. 

rach 
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inch  order  shall  have  been  made,  such  justices  shall  sign        *  °'^^» 
their  allowance  of  such   indenture  of  apprenticeship      rj^^  j^^^^^ 
before  the  same  shall  be  executed  by  any  of  the  other    Th^lLnhlaiit- 
porties  thereto."     The  statute  requires  specifically  that        •n«»«^ 
the  order  should  be  referred  to  by  the  date ;  and  the 
object  of  that  might  be^  that  the  order  might  be  found 
with  facility  at  any  future  period.     The  statute  then 
requures  that  the  justices  shall  sign  the  allowance  of  such 
indenture.    Now,  the  word  ^*  such"  is  not  immaterial . 
and  tlie  reference  to  the  order  by  date  is  either  direc- 
tory only,  or  it  is  of  the  essence  of  the  indenture.    I  am 
of  opinion  that  it  means  such  an  indenture  as  was  before 
required^  viz.  one  containing  the  date  of  the  order  of 
jostices.     The  fifth  section  then  enacts,  that  no  settle- 
ment shall  be  gained  by  any  child  who  shall  be  bound 
by  the  officers  of  any  parish,  &c.,  by  reason  of  such 
apprenticeship,  unless  such  order  shall  be  made,  and 
such  allowance  of  such  indenture  shall  be  signed  as  there- 
inbefore  directed.    There  must,  therefore,  be  an  allow- 
ance^ not  of  such  indenture,  but  of  such  indenture  as 
was  thereinbefore  directed,  viz.  of  one  referring  to  the 
order  of  justices  by  the  date  thereof.     I  doubt  whether 
the  eleventh  section  applies  to  such  a  case  as  the  present, 
or  whether  it  applies  only  to  such  cases  where  the  binding 
is  by  the  parents,  and  not  by  the  overseers ;  but  I  am 
clearly  of  opinion  that,  construing  the  first  and  fifth 
sections  together,  this  indenture  is  void,  and  that  no 
settlement  was  gained  in  the  parish  of  Bawbergh  by  the 
•ervice  under  it. 

Best  J.    The  first  and  the  fidh  sections  arc  to  be 
taken  together,  and  then  there  can  be  no  doubt  that  a  . 
•ctdcmeut  was  not  gained  in  the  parish  of  Baivfterghj  be- 

VoL.  IL  Q  cause 
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1S2S.  cause  in  the  indenture  the  order  of  the  justices  was  not 
_^^j^^  referred  to  by  the  date.  Such  indenture  lueani  the  ior 
iMiMi       denture  before  spoken  of. 

Order  of  sessions  quoslied. 


The  Kino  against  Mosley,  Bart. 

5!^.^<sj  IT P*^^  "•  "Ppcid  against  a  rate  made  on  the  defend- 
ant Folka  ant  under  the  Manchater  and  Salford  police  act, 
A«,3«  G.S.  ,                           , 
c  69.  mm  33  G.  3.  c.  69.,  in  respect  of  "  market   sites,  streets, 

upon  ••  tha        lands,  and  tenements,  at  the  market-place,  Shude^JiMt 

cnpknofaU      Smititf-door,  and  at  various  other  streets  in  Manchalert 

and  the  tolls,  dues,  rates,  and  profits  in  respect  thereoT." 

The  sessions  confirmed  the  rate,  subject  to  tlie  opinion 

of  the  Court  on  the  following  case.     "  The  assessment 

and  rate  appealed  asfunst  were  duly  made  and  allowed 
MhcrboUdlDgt.  "  ^  •' 

gudcDs  er  gu-  according  to  the  requisites  of  the  act.     The  markets  for 

which  the  rate  w«s  imposed  arc   held  in  the  several 

places  named,  which  are  public  streets  in  Manchexterf 

and  8.  nma-   ""^  ^^  jiublic  have  n  right  to  pass  and  repass  over  the 

^'^  ^'^'    same,  subject  to  the  right  of  holding  the  said  markets 
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profided  by  themselves,  and  arc  either  carried  by  them,  1889* 
or  are pkoed  npon  the  pavement  of  the  said  markets,  TbcKur 
bat  are  not  fastened  to  the  cround.  agamtt 

^  MoiLST. 

J*  Wmiams  and  Siarkie,  in. support  of  the  order  of 
ieisions,  contended  that  the  word  tenement,  as  used  in  the 
act  in  question,  was  large  enough  to  embrace  the  sutject- 
matter  of  this  rate.  But  the  Court  said,  that  the  meaning 
of  the  word  tetiement,  as  used  in  this  act,  had  been  under 
their  ooosideration  on  a  former  occasion ;  and  that  they 
w«re  aotislied  that  it  was  intended  to  be  applied  to  those 
things  only  which  were  ejmdem  generis^  with  those  par- 
ticiilarly  enumerated,  and  was  not  intended  to  be  used 
IB  the  larger  sense  sometimes  given  to  it;  that  the 
mbject  of  the  present  rate,  not  being  of  the  same  nature 
m  ukj  of  the  descriptions  of  property  specified  in  the 
act,  WM  not  liable  to  be  rated ;  and  that  the  order  of 
senioM  coniirming  the  rate  must  therefore  be  quashed. 

Order  of  sessions  quashed,  (a) 

Uuledale  and  Part  were  to  have  argued  against  the 
rattti 

(m)  8m  Mtr  ▼.  Company  vf  MtmcJkHtr  JToMr  fVorks,  ante,  t»1.  I. 

ffboa 


Qt 
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■ectiqiiaf  the 


paUkroMliMt 
mialoaer,  be 


tog  public 


The  King  against  The  Justices  of  the  West 
Riding  of  Yorkshire,  (a) 

TN  Easter  term  last,  Scarlett  obtained  it  rule  for  a  man-  . 

damus  to  tho  justices  of  the  West  Riding  of  Yorh- 
shire,  commanding  them  to  enter  continuances  and  bcnr 
an  appeal  under  the  following  circumstances.  The  com- 
missioner appointed  by  a  private  act  of  parliament,  I  & 
SC 4.  c. 31.,  "For  inclosing  lands  in  the  manor  of 
Whitlof,  in  the  parish  of  Kirk-hcaton,  in  llie  We«t 
Riding  of  the  county  of  York"  had,  pursuant  to  the 
provision  contained  in  the  41  G.  S.  c.  100.  ».  8  &  \0^ 
Bet  out  a  private  road  over  the  lands  directed  to  be  in- 
closed. An  objection  having  been  taken  to  tbii  road, 
a  meeting  was  duly  holden,  according  to  the  directiont 
of  the  general  inclosurc  act,  before  the  commissioDcr 
and  a  justice  of  the  peace,  who,  on  the  1 9tli  of  Feb.  1 823, 
jointly  made  an  order  that  the  said  road  should  be  dis- 
allowed. Against  this  order  the  parties  ag^ieved  ap- 
lealed  to  the  ncJtt  sessions  for  the  West  Riding  of  York- 
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UuUijdk  and  Blackburn  now  shewed  cause.     Tho        1883. 
private  act,  1  &  2  G.  4.  c.  31.,  gives  an  appeal  in  those 
cases  only  where  the  acts  of  the  commissioner  are  not       agamtt 

Tbe  Juitiow  o€ 

declared  to  be  final  by  that  or  the  general  inclosure  the  W.  Ridiig 

act  (a)    Now,  the  Sth  section  of  the  latter  statute  says, 

that  when  complaints  are  made  against  public  roads  set 

out  by  a  commissioner^  he  and  a  justice  shall  hear  them, 

mAjmaUy  direct  what  is  to  be  done.    The  1 0th  section 

Cdacts,  that  private  roads  shall  be  set  out,  subject  to  the 

lamo  provisions  as  arc  contained  in  the  eighth  section 

veipecting  public  roads ;  the  whole  of  the  latter  sec- 

tioQ  must  therefore  be   taken  to  be  embodied  in  the 

teath.      The  proviso  at  the  end  of  the  eighth  section 

ihewa  clearly  that  the  order  of  the  commissioner  and 

justice  was  in  general  to  be  conclusive;   for  it  pro- 

Tides,  that  in  one  particular  case,  viz.  that  of  stopping 

op  a  road  through  old  inclosures,  there  shall  be  a 

right  of  appeal.     That  provision  would  have  been  quite 

nmecessar}',    unless   the  order  would,   but  for  that, 

hvre  been  final.    The  construction  now  contended  for 

was  put  upon  this  part  of  tho  statute  by  this  Court,  in 

(«}  The  appeal  rlniisc  referred  to  was  as  follows :  <'  And  be  it  further  en- 
■cted,that  if  any  person  or  persons  shall  think  himself,  herseIf,or  themselves 
aggrieved  by  any  thing  done,  or  omitted  to  be  done,  In  pursuance  of  the 
■id  recited  act,  or  of  this  act,  (except  as  to  such  acts,  determinations,  or 
proceedings  of  the  said  commissioner  as  are  by  the  said  recited  act,  or 
•hU^  directed  to  be  final,  binding,  or  conclusive ;  %nd  also  except  as  to 
daims,  cbjectionsy  matters,  and  things  as  by  this  act  are  directed  or 
to  be  ascertained,  settled,  tried,  or  determined  by  the  verdict  of 
s  joij,)  he,  she,  or  they  may  appeal  to  the  general  quarter  sessions  of  the 
to  be  held  for  the  West  Riding  of  die  county  uf  York,  within  four 
months  next  afler  the  cause  of  complaint  shall  hare  arisen ;  and 
iSm  Mid  court  of  quarter  sessions  are  hereby  authorised  to  determine  such 
ippeslf  and  to  award  such  cosu  as  to  them  thaU  seem  reasonable;  whidi 
lifi^Hiination  shaU  be  final  and  conclusive,  and  shall  not  bo  removed  or 
itBOfiblc  bj  ceitiorariy  or  any  other  writ  or  process  whatsoever." 

Q  3  iZex 
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1829.       Rex  v.  Commitshttert  ^  Dean  htdtaarf.  {a)     It  maj  be 

_  '       urged  that  the  let  gives  an  appeal,  except  where  the  acti 

^■fcy        oF  the  eommiitioner  are  declared  to  be  final ;  and  that 

tiM'  Wv  RUiflf  tbk  was  B  joint  act  of  the  commissioner  and  a  ib*- 

giatrate.     But   the  act   does   not  state  that  the  oom- 

nissioner  must  act  alone  to  be  within  the  exception  from 

the  appeal  clause ;  and  by  tlie  6th  section  of  the  general 

iBclosare  act,  tlie  commissioner  and  magistrate  t<^;etber 

iU«  finally  to  direct  how  the  roads  are  to  be  set  out. 

B^des,  the  proceeding  before  the  magistrate  and  conn 

misriolier  is  in  the  nature  of  an  appeal ;  and  therefor^  to 

hold  that  the  matter  amy  be  re-agitated  at  the  atarioot, 

would  be  giving  appeal  upon  appeal.    That  could  dot 

have  been  the  intention  of  the  It^slature;  this  role 

must  tber^rc  be  discharged. 

Scarlett)  (with  wliom  were  Tindal  and  Alderum,)  con- 
tra The  expression  in  the  Sth  section  of  the  jjctieral 
intlosure  act  is,  that  the  magistrate  and  oomoiisMoner 
EhaH^a//^  direct  whet  is  to  be  done.  It  does  not  ny 
that  their  order  shall  be  *' biniling,  final,  and  etm- 
clu&ive,"  which  are  the  words  of  the  exception  in  the 
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It  may  be  observed  as  to  that,  that  the  10th  section  con-        1823. 
tains  other  provisions,  not  in  the  8th.' which  weakens  the        """^ 

■^  ^  ^  The  Kisa 

inference.  But  inference  is  not  enoujrh ;  the  appeal  afiainsi 
once  expressly  given,  can  only  be  taken  away  by  express  the  w.  Ridioi; 
words.  Rex  v.  The  Commissioners  of  Dean  Inclosure  is 
distinguishable;  there  the  npi>eal  clause  in  the  local  act 
differed  fit)m  the  present.  There  the  exception  was, 
"  other  than  and  except  such  determinations  as  are  by 
this  or  the  said  recited  act  declared  to  be  final."  Here, 
the  exception  is  only  of  such  determinations  of  the  com* 
mimoner  as  are  declared  to  be  final.  Now  this  order 
mtt  not  a  determination  of  the  commissioner,  but  of  a 
jttstice  and  the  commissioner,  overruling  the  previous 
determination  of  the  commissioner.  (He  was  then  stop- 
ped by  the  Court.) 

Abbott  C.  J.    That  certainly  is  so ;  the  exception  in 
the  appeal  clause  of  the  private  act  does  not  mention  acts 
done  by  justices.     Now  the  order  in  question  was  made 
by  a  justice^  together  with  the  commissioner  appointed 
by  the  act.     Besides,  the  lOth  section  of  the  general  in- 
closure act  does  not  at  all  mention  the  right  of  appeal, 
Dor  expressly  make  the  decision  of  the  commissioner 
find  in  the  case  of  private  roads.     Here,  the  right  of 
ippeal  is  expressly  given,  and  I  think  we  are  not  war- 
ranted in  saying  that  it  is  taken  away  in  this  case  by 
the  subsequent  exception.     I  think,  thercfor«^  that  this 
nile  must  be  made  absolute. 

Rule  absolute. 


Q  i 
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Monais  against  Jones. 


bMweectlie 
gnnior  of  ui 

gnDts«,  that 
Sic  latter 
■bould  idTanto 
■  ipedfic  nim 
of moDfj  npoD 
anouitj,  {«. 
jield  to  the 
gniDlca  T  per 


upaDUaded 

which  ihognn- 

for  life,  and 
that  for  Kcur- 
iug  the  lum  id- 
Tanccil,  ecrtala 
poliriea  of  a«- 
aurancc  alTcady 
cfTectcd  on  hii 


TpVANS  had  obtained  a  rule  nisi  for  setting  aside  ibe 
warrant  of  attorney  given  for  securing  on  annuity* 
and  the  judgment  entered  up  thereon,  nnd  the  writ 
of  cle^t  issued  in  pursuance  of  the  judgment.  Ilie 
affidavits  in  support  of  the  rule  stated,  that  by  on 
indenture  of  the  ]st  of  May,  1818,  in  con»dcraUon  <i 
11,000/.  paid  by  Morris  to  Jones,  the  latter  granted  to 
the  former  an  annuity  of  1 129/.,  and  for  funher  security 
executed  a  wniTaiit  of  attorney,  by  virtue  of  which  judg- 
ment was  artcrwards  entered  up  in  Trinity  term,  58  G.  3,j 
nnd  that  for  llic  cmisidcration  mcniioncd  in  the  inden- 
ture as  the  consiilcruliou  fur  granting  the  annuity,  Jojiest 
by  another  indenture  of  the  same  date,  assigned  to  Morris 
three  policies  of  assurance  cffcctcil  upon  his,  Jone^s  life, 
to  the  amount  of  the  1 1,000/.;  nud  that  those  policies,  at 
the  time  of  ihe  assignment,  were  of  ihc  actual  value  of 
1135/.,  and  would  have  been  purclmseil  at  that  price  by 


JONU* 
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partiefli  that  the  policies  should  be  assigned ;  and  that  it       182d« 
was  partly  in  consideration  of  such  assignment  that  Mar^ 
ris  had  agreed  to  give  the  1  ],0(X)/. :  and  that  no  memo-       asainsi 
rial  of  the  assignment  of  the  policies  was  enrolled  in  tho 
Court  of  Chancery.     The  affidavits  in  answer  to  the 
Tide  stated,  that  in  1817  a  proposal  was  made  to  Morris^ 
on  thepart  of  JoRes,  to  advance  11,000/.  upon  an  an- 
nuity which  was  to  yield  7  per  cent  clear,  and  to  bo 
Mcared  upon  landed  estates  of  which  Jones  was  tenant 
for  life ;    and  it  was  expressly  stated,  that  Jone^^  life 
VBs  then  insured  for  11,0002.,  and  that  the  policies 
would  be  assigned  to  the  grantee  of  the  annuity,  to  bo 
re-assigned  by  him  whenever  tho  annuity  was  redeemed. 
The  affidavits  further  stated,  that  in  the  negotiation  for 
the  annuity,  it  was  expressly  stipulated,  that  Morris 
was  not  to  be  at  liberty  to  surrender  or  sell  the  policies, 
but  that  in  the  event  of  the  annuity  being  redeemed,  they 
were  to  be  rc-ossigncd ;  that  they  Were  of  no  pecuniary 
▼aluc  to  him,  and  that  he  would  have  refused  to  pur- 
chase them  if  Jones  had  offered  them  for  absolute  sale. 
In  a  letter  written,  pending  the  negociation  for  the  an- 
nuity, by  the  solicitov  of  Jones,  and  which  accompanied 
the  abstract  of  his  title  to  the  estate  upon  which  the 
annuity  was   to  be  secured,   it  was   stated,   that  the 
1 1,000/.  was  to  be  advanced  for  an  annuity  of  7  per 
cent.,  in  addition  to  the  premiums  of  insurance  upon 
Jones**  life,   upon  which  policies  to  that  amount  had 
already  been  effected,  and  would  be  assigned  to  the 
party  making  the  advance;  and  the  premiums  upon 
those  policies  were  stated  to  amount  to  65\)l.;  which 
sum^  added  to  770/.,  the  amount  of  the  annuity  at  7  per 
cent.,  made  together  1429/.     The  deed  by  which  the 
BDuuity  was  granted,   as  well  as  that  by  which  the 
policies  were  assigned,  were  annexed  to  the  affidavits. 

It 
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It  appeared  by  the  former,  that  the  annuity  was  granted 
for  rixty  yean,  if  Jimes  (bould  lo  long  live,  and  chiu^ed 
npon  certain  landed  estates  in  the  county  of  Monmadki 
of  which  Jotut  was  tenant  for  life ;  end  these  estates 
were  by  the  deed  conveyed  to  trustees  for  ninety-nine 
years,  li  Jones  should  so  long  live,  upon  trust  lor  better 
securing  the  annuity ;  uid  the  annuity  was  to  be  re- 
deemable at  three  months  notice,  upon  payment  of 
I1,35U/^  and  all  arrears  and  costs.  By  the  deed  of 
alignment  it  appeared,  that  two  of  the  policies  had  been 
sflectcd  in  Aptil,  181S,  and  the  other  in  June,  ISIS  ; 
and  it  was  stipulated,  that  if  Jones  should  redeem  the 
annuity,  Morris  should  re-assign  the  policies  to  htm. 
It  did  not  contain  any  express  covenant  by  Jmn  or 
Morm  to  keep  up  the  insurance. 

The  Solicitor-General  (and  Tindal  was  with'  him)  now 
shewed  cause.  The  policies  were  not  purchased  by  the 
grantee  of  the  annuity.  They  were  assigned  to  him  by 
a  diUcrcnt  deed,  as  a  collateral  security  only  for  the 
payment  of  the  purchase-money,  in  the  event  of  the 
death  of  the  grantor.     The  statute  53  G.  3.  c.  1*1.  docs 


Jbmi. 
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die  Bfe  of  the  gnintor,  at  a  less  annnai  premium  than  1829. 
if  he  had  eflected  new  policies  on  his  life.  It  ap-  — 
pears  by  the  afBdavits  that  the  grantee  saved  by  this  apinu 
arrangement  an  annual  expence  of  85^ ;  that  was  part 
of  bis  purchase,  and  the  11,000/.  was  the  consider- 
atkm  for  that  and  the  annuity.  The  true  consideration, 
therefore,  is  not  stated  in  the  memorial.  Tiiey  cited 
l^fne  V.  Vyman.  {a) 

Abbott  C.  J.  I  am  of  opinion  that  all  has  been 
done  in  this  cose  which  is  required  by  the  53  G.  S. 
e.  141*  X..S,  If  more  is  required  to  prevent  the  mis- 
chiefs contemplated  by  this  statute,  that  must  be  pro- 
vided for  by  a  new  act  of  the  legislature.  The  statute, 
in  one  view  of  it,  is  remedial,  and  in  another  penal,  for 
it  makes  void  all  the  securities.  When  questions  on  the 
former  annuity  act  first  came  before  the  Court,  the  act 
was  considered  to  be  wholly  remedial,  but  in  progress 
of  time  the  Court  considered  it  both  penal  and  remedial. 
Ax  one  time  it  was  thought  that  every  trust  should  be 
set  out  in  the  memorial ;  but  that  is  not  necessary.  The 
question  now  is,  what  does  the  53  G.  3.  r.  141.  5. '.'.  re- 
quire. It  enacts,  that  "  within  thirty  days  after  the 
execution  of  any  deed,  &c.  whereby  an  annuity  may  be 
granted,  a  memorial  shall  be  inrolled,  and  that  the  me- 
morial shall,  among  other  things,  contain  the  pectmiary 
consideration  or  considerations  for  granting  the  annuity 
in  the  form  or  to  the  eiFect  following.*'  Then  follows  a 
generol  form  of  the  memorial,  and  one  of  the  columns  is 
headed,  *^  Consideration,  and  how  paid ;"  and  under  it 
are  the  words  ^^  100/.  in  money,  so  much  in  notes  or  bills 
of  exchange."  It  appears,  therefore,  both  from  the  words 

(a)  5  Vtt.  «0i. 

of 
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1623,  of  the  etutcting  clause,  and  from  the  general  fotin  of 
'■       memorial  f^tea,  that  the  pecimian/  consideration  is  the 

a^hut  only  con«deration  contemplated  by  the  legislature;  and 
in  ihia  case  the  pecuniary  consideration  mentioned  in 
the  deed  is  stated  in  the  memorial.  But  it  is  said,  that 
the  consideration  for  granting  this  annuity  is  not  truly 
set  out  in  the  memorial,  inasmuch  as  the  sum  of  1 1,000/. 
was  paid,  partly  for  the  purchase  of  the  annuity,  and 
partly  for  the  assignment  of  the  policies,  which  had  been 
effected  some  years  before;  and  it  is  urged,  that  the 
grantee  by  such  assignment  actually  derived  a  present 
pecuniary  benefit,  because  he  was  thereby  enabled  to 
insure  tlie  life  of  the  grantor  at  a  less  annual  premium 
than  he  otherwise  could  have  done.  Now,  when  an 
annuity  is  granted  for  the  life  of  the  grantor,  it  is  almost 
the  invanable  practice  for  the  grantee  to  insure  the  life 
of  the  grantor;  and  in  calculating  the  amount  of  the 
annuity  or  the  consideration  to  be  paid,  regard  is  always 
had  to  the  terms  on  which  that  life  can  be  insured.  The 
amount  of  the  premium  depends  upon  the  age  of  the 
grantor,  and  the  state  of  his  bodily  Iiealth ;  yet  neither 
of  those  circumstances  are  ever  mentioned  in  the  me- 
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pnrchase  of  the  policies :  the  assignment  was  only  for  1 883. 
the  security  of  the  purchase^money,  in  the  event  of  the 
death  of  the  grantor.  I  think  that  we  should  intro- 
duce too  much  subtlety  into  the  construction  of  this 
ict,  if  we  were  to  hold  that  this  assignment  ought  to 
be  stated  in  the  memorial.  We  might  next  be  called 
upon  to  set  aside  securities  for  an  annuity,  upon  the 
ground,  that  the  consideration  was  calculated  with  re- 
ference to  a  representation  of  the  bodily  health  of  the 
party  for  whose  life  the  annuity  was  granted,  which 
representation  afterwards  turning  out  to  be  unfounded, 
the  grantee  was  enabled  to  insure  the  life  at  a  much  less 
annual  premium  than  that  which  the  parties  calculated 
as  the  amount  of  the  premium  at  the  time  when  the 
consideration  was  paid.  I  think  this  objection  ought 
not  to  prevail.  This  rule  must,  therefore,  be  dis- 
charged. 

Baylcy  J.  I  think  that  the  annuity  act  does  not 
apply  to  the  deed  by  which  tlie  policies  were  assigned  to 
the  purchaser  of  the  annuity.  Looking  to  the  substance 
of  the  transaction,  the  object  of  one  party  was  to  grant, 
and  of  the  other  to  purchase  an  annuity.  The  money 
to  be  paid  for  the  purchase  of  such  annuity  was  1 1,000/. 
That  sum  came  out  of  the  hands  of  the  grantee,  and  he 
was  to  receive  7  per  cent,  per  annum  besides  what 
would  be  suflicicnt  to  cover  the  annual  expense  of 
insuring  the  life  of  the  grantor.  The  annual  pay- 
ment to  be  made  by  the  grantor  was,  with  reference 
to  that  expen£e,  fixed  at  1429/.  Now,  if  the  sum  of 
11,0002.  can  properly  be  considered  as  the  consider- 
ation for  the  purchase  of  the  annuity,  the  consider- 
ation is   properly    set   out    in    the   memorial.    The 

argument 
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I  as.  •rgwneot  k,  that  the  1  IfiOOL  was  paid  for  the  poe- 
~~~  ckue  of  the  uuiiuty,  and  of  tomethiog  else;  aud  it  u 
V>^—  •uggesMdi  that,  in  ^oosidetation  of  the  gnmtor't  hani)g 
awigued  the  polictes  to  the  grantee,  the  latter  vas  Wp 
abled  to  effect  the  insurances  at  a  less  pretnium  than  he. 
otherwise  could  have  done;  and,  therefore,  that  the 
11,0001.  was  in  fact  paid  for  ao  annuity  of  1429/.  per 
annum,  and  the  present  pecuniary  value  of  the  policies 
assigned,  or  at  least  of  that  benefit  wbich  the  grantee 
derived  by  paying  a  less  premium  than  he  otherwise 
would  have  don&  But  I  think  that  that  is  not  the  true 
statement  of  the  contract.  The  object  of  the  grantee 
was,  the  purchase  of  an  annuity,  and  nothing  else.  The 
result  would  have  been  the  same  to  the  parties,  whether 
new  polides  were  e£^ted,  or  the  ohl  ones  were  asMgned; 
tor  if  the  premium  of  insurance  had  been  higher,  the 
annual  payments  would  have  been  so  much  the  greater. 
The  parties  were  stipulating  not  for  the  purchase  of  the 
policies,  but  of  an  annuity,  and  the  consideration  to  be  . 
paid  for  that  annuity  was  fixed  in  the  first  instance. 
The  policies  were  only  a  collateral  Eccurity  for  the  pay- 
pent  of  the  purcbase-mouey  in  the  event  of  the  death 
of  the  grantor.    For  these  reasona,  I  am  of  opinion  that 
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there  pointed  out  with  respect  thereto^  should  be  stated 
in  the  memorial.    It  is  sufficient  if  all  these  things  have 
been  mentioned  in  the  memorial ;  and  although  in  the 
course  of  the  transaction  some  further  act  may  have 
been  done,  for  the  more  easily  enabling  the  purchaser  of 
the  annuity  to  secure  to  himself  the  repayment  of  his 
purchase-money,^  in  case  of  the  failure  of  the  annuity  by 
the  death  of  the  grantor  before  ks  redemption,  that  act 
is  not  required,  I  thinkj  to  be  noticed  in  the  memorial. 
Now  here,  the  memorial  does  contain  the  date  of  the 
deeds  whereby  the  annuity  was  granted,  the  names  of 
ill  the  parties  and  witnesses,  and  the  person  for  whose 
life  it  is  granted,  and  the  person  by  whom  it  is  to  be 
beneficially  received,  and  the  pecuniary  consideration 
for  granting  the  same,  and  the  annual  sum  to  be  paid. 
It  u  said,  however,  that  the  sum  of  11,0002.  was  not 
tbe  consideration  paid  for  the  annuity,  but  that  it  was 
paid  as  a  joint  consideration  for  the  purchase  of  the 
^nuity,  and  of  some  interest  in  the  policies.    But  upon 
tile  &cts  disclosed  in  this  case  I  think  that  the  1 1,000/. 
-lA  to  be  considered  as  the  consideration  paid  lor  the 
purchase  of  the  annuity  only,  and  that  the  assignment 
^f  the  policies  was  only  a   further  act  done  fbr  better 
enabling  the  grantee  to  secure  the  reimbursement  of  the 
P\irchase-money,  in  case  of  the  loss  of  his  annuity.     It 
appears  from  the  nffidavits,  that  the  bargain  between  the 
Pu.rties  was,  that  Aform  should  advance  1 1,000/.  to  JoneSf 
^^^d  that  the  latter  should  grant  in  return  an  annuity, 
^hich  was  to  yield  to  the  former  7  per  cent,  clear,  to 
*^^  secured  upon   landed  estates,  of  which  Janes  was 
*^tiant  for  life ;  and  for  the  purpose  of  securing  the  re- 
imbursement of  the  purchase-money,  in  the  event  of  the 
^eath  o(  Janes  before  redemption,  by  which  the  annuity 
^oold  oease^  it  was  proposed  by  Janes  to  assigp,  to  Morris 

policies 
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182S«       policies  already  effected  on  his  life.    The  mode  of  calctt- 
-— ^       latiDflr  the  amount  of  the  annuity  payments  at  14292.  was, 

Morris 

ag^nit  by  adding  S5dl.f  the  annual  premium  payable  upon  the 
policiesi  to  770/.,  7  per  cent,  upon  tlie  purchase-money. 
Tlie  object  of  the  grantor  of  the  annuity  was,  to  borrow 
the  sum  of  11,000/.  at  the  smallest  annual  expense  to 
himself;  and  for  his  convenience,  the  old  policies  were 
agreed  to  be  assigned,  instead  of  new  policies  being 
effected.  The  object  of  the  grantee  was  to  purchase  an 
annuity  of  770/.  clear,  and  nothing  else.  The  amount 
of  the  expence  of  insuring  the  life  of  the  grantor  was 
wholly  immaterial  to  the  grantee,  for  he  was,  at  all 
events,  to  receive  a  clear  annuity  of  770/.  per  annum. 
If  new  policies  had  been  to  be  effected  at  an  advanced 
premium,  the  annual  payments  of  insurance,  and  conse- 
quently the  aggregate  annuity  of  1429/.,  would  have  been 
proportionally  increased;  but  the  consideration  to  be 
paid  for  the  annuity  was  fixed  in  the  first  instance.  The 
annual  payments  were  not  fixed  in  the  first  instance,  ex- 
cept that  their  amount  was  to  be  according  to  what 
was  the  amount  of  the  annual  expence  of  insuring 
Joneses  life;  and  the  existence  of  certain  policies  which 
enabled  the  gi*antee  to  insure  the  grantor's  life  at  an  an- 
nual expence  of  G59/.  was  the  reason  for  fixing  1429/^ 
as  the  sum  to  be  paid  by  way  of  annuity.  It  is  clear, 
therefore,  that  the  grantee  could  have  no  motive  to 
purchase  any  interest  in  the  policies  assigned.  They 
were  assigned  solely  for  the  benefit  of  the  grantor,  to  re- 
lieve him  from  a  greater  annual  expence  than  he  would 
have  been  subject  to  by  increasing  the  whole  amount 
of  the  aggregate  annuity,  in  case  those  policies  had 
not  been  assigned^  and  the  grantee  had  had  to  make 
fresh  insurances  in  lieu  of  having  them  for  his  security 
in  the  event  of  the  grantor^s  death  before  the  annuity  was 

redeemed. 
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redeemed.  If  the  deed  of  grant  had  stated  that  770/.  was       162$. 
the  annoity  granted  for  a  consideration  of  1 1  ^OOOL  (which       — --- 
is  the  substance  of  the  transaction),  ahB  by  a  different        m 
deed  the  grantor  had  covenanted,  that  he  would  for 
fbrther  securing  the  grantee  against  loss  by  the  ceas* 
*ing  of  the  annuity  granted  by  reason  of  the  grantor's 
death,  pay  to  the  insurers  659/.  annually,  the  amount 
of  premiums  upon  policies  already  efiected  upon  his 
lifii^  or  that  he  would   pay  that  sum  to  the  grantee 
in  order  to  enable  him  to  keep  up  the  insurances; 
it  would  have  been  sufficient,  I  think,  to  state  in  the 
memorial,  that  the  11,000/.  was  the  consideration  paid 
for  the  annuity  of  the  770/.,  and  the  latter  deed  need 
not,  I  think,  have  been  noticed.    The  parties^  how- 
ever, by  reserving  annual  payments  sufficient  in  amount 
to  enable  the  grantee  to  pay  the  premiums,  have  done 
snbstantiaUy  the  same  thing,   although  it  is  not  ex- 
plained upon  the  fiu:e  of  the  deed  of  grant  in  what 
manner  that  portion  of  the  annual  payments  beyond 
the  sum  of  770/.  is  to  be  applied.     That  does  suffi- 
ciently appear  from  the  affidavits  before  us.     But  inas- 
much as  the  act  of  parliament  requires  that  the  annual 
sums  to  be  paid  by  the  grantor  to  the  grantee  should 
be  stated^in  the  memorial,  and  as  14>29/.  was  the  annual 
payment  reserved  by  the  deed  of  grant,  it  became  ne- 
cessary so  to  state  it  in  the  memorial.     I  think,  how- 
ever, that  the  11,000/.  was  properly  stated  in  the  me- 
morial as  the  consideration  actually  paid  for  the  annuity 
Sainted.     That  was  the  only  pecuniary  consideration 
P>id,  and  it  was  paid  in  one  entire  sum.     It  is  impossi-  . 
°ie  to  say  tb&t  any  specific  part  of  it  was  paid  for  the 
Pdicies  assigned.     It  was  paid  for  an  annuity  of  the 
UQouit  reserved  by  the  deed,  it  being  also  agreed  be- 
tween the  parties  that  the  grantee  should  apply  part  of 
Vol.  IL  R  that 


■ » 
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188S.       that  annuitf  tonrds  defraying  the  expedce  or  keef^ng 
J^  up  pcdida  of  InBurance^  which,  in  one  erenti  were  to 

tf^  be  a  security  iur  the  repayment  of  the  conuderatioa- 
moDcyt  and  in  another  were  to  enure  to  the  benefit 
of  the  graotw.  '  The  assignnimt  of  the  policies  tras 
aiK^lary  to  the  grant  of  the  annuity,  and  was  merely' 
an  act  done  for  further  §ecuriog  the  grantee  against 
the  loss  of  the  purchase-money  of  hii  annuity. 

Rule  dischaif^; 

■Witan  B  war-        Iq  Mi^adtnas  term,  J.  fmns  moved  to  set  aside  two 

■    •     ■    writs  of  elegit  and  the  inqutsitionB  taken  thereon,  which 

nlgfat  bad  been  iuued  on  a  judgment  entered  up  upon  a  war^ 

jant  of  attorney,  given  to  secure  the  above-mentioned 

wfSoot"*  annuity.     First,  on  the  ground  ihot  the  judgment  was 

above  a  year  and  a  day  old,  and  had  not  been  revived 

thtpMtiM  by  scire  facias  before  the  execution  issued.     The  war- 

mjsbt  lawfiillr  ' 

nuSa  ndi  •  rant  of  attorney  contained  a  fitipulation  that  no  otgection 

bifnid,  and 

th«t iba  atea-  should  be  taken  on  that  giound ;  but  as  at  coitimon  law. 

An  applkKiaa   tbc  party,  after  a  year  and  dby,  was  put  to  his  acticm 

Sda  the  inqui-  °^  *^^  judgment,  and  it  is  only  by  slat.  Wettm.  9.  {a% 

'~a^!b»^    '''**  ^^  ''  enabled  to  have  execution  upon  it,  by  suing 
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Per  Curiam.    If  a  party  chooses  to  bargain  that  exe-       18S3. 
cutkm  shall  issue  on  an  old  judgment  without  revivcri       TS[oiMn 
we  cannot  say  that  such  a  bargain  is  so  unlawful  as  to        «««««< 
justify  us  in  setting  aside  the  elegit     The  case  of  a  war- 
rant of  attorney  given  by  a  prisoner  is  different,  because 
there  the  party  is  acting  under  duress. 

Upon  the  other  objections  a  rule  nisi  was  granted  to 
set  aside  the  first  inquisition  as  to  the  copyhold  lands ; 
and  the  second  altogether ;  against  which 

21fiu2a/ shewed  cause,  upon  affidavits,  which  denied 
that  any  copyhold  lands  were  extended.  As  to  the  other 
ground,  the  return  to  the  second  elegit  was  altogether 
vmd;  it  was  a  mere  nullity;  and  the  defendant  need 
not  have  iq)plied  to  this  Court  to  set  it  aside.  Fenmf 
dem.  Masters  v.  Durrani,  {a) 

Brougham  and  Evans^  contr^  contended  that  the  lat- 
ter was  a  ground  for  the  summary  interference  of  the 
Court;  for  that  notice  had  been  given  to  the  tenants  to 
pay  over  their  rents  to  the  plaintiff,  and  although  that 
might  be  illegal,  and  the  defendant  might  recover  those 
rents,  still  he  would  be  much  prejudiced. 

4 

Per  Curiam.  The  rule  must  be  discharged.  It ' 
bring  doubtful  whether  copyholds  have  or  have  not  been 
extended,  the  Court  will  not  decide  that  upon  affidavits. 
As  to  the  other  point  the  case  cited  shews  that  the 
second  inquisition  is  void  in  itself,  and  that  the  interfer- 
of  this  Court  is  perfectly  unnecessary. 

Rule  discharged. 

(«)  l^.tJi.40. 

R  2 
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[n  the  matter  of  Blanshard,  Baxtee  and 

Others. 


VVANS,  in  Easter  term,  had  obtained  a  rule  tusi  lor 
•         a  prohibition  to  restrain  the  Court  of  Admiralty 
from  proceeding  in  this  cause.    It  appeared  by  the  affi- 
davits, that,  in  October,  1831,  the  ship  Partridge,  then 
being  at  Bombay,  was  sold  by  public  auction,  by  order  of 
Beetham  the  captain,  to  a  native  merchant  there.  BeetAam 
■  deposited  the  certificate  of  the  registry  with  the  collector 
t  of  the  customs  at  Bombay,  and  caused  the  same  to  be 
cancelled.   Baxter  and  Osbom  purchased  the  ship  of  the 
>■  native  merchant  and  repaired  her.    She  arrived  in  Lon- 
.  don  in  JuU/,  1822,  and  Blanskard  claimed  her,   and 
instituted  a  suit  in  the  Court  of  Admiralty,  for  the  par- 
pose  of  recovering  possession  of  the  ship,  in  a  cause  of 
possession,  and  by  virtue  of  a  warrant,  issued  by  the  au- 
thority of  the  Instance  Court,   the  ship  was  arrested. 
1-  A  copy  of  the  proceedings  in  the  Admirulty  court  wete 
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shipi  being  then  worth  10|0002.|  did  proceed  to  Madrat  18SS* 
andBengal,  with  a  certificate  o(Brilis/i  registry,  granted  inuTm^rf 
by  the  commissioners  of  customs  to  Blanshardy  as  sole  Bi.av9iiasp» 
owner ;  and  having  discharged  her  cargo,  Beetham  took 
in  a  retam  cargo,  and  while  on  her  homeward  voyage^ 
the  ship,  in  January^  1821,  struck  on  a  shoal,  and  re* 
ceived  some  damage,  and  in  consequence  put  into  J3om- 
&9  on  the  19lh  January.  On  the  16th  FAruary  she 
put  into  a  dry  dock  for  the  purpose  of  being  re« 
;  survqrs  were  held,  and  the  surveyors  reported, 
that  the  vessel,  when  repaired,  would  be  in  a  fit  state  to 
proceed  to  Europe^  and  that  she  was  in  every  way  sound 
and  sea-worthy,  and  worthy  to  be  repaired.  Beeihamf 
notwithstanding,  countermanded  the  orders  for  the  re« 
paurs,  and,  without  any  authority  from  Blamhard  or  his 
agent,  requested  Baxter  and  Osbom^  then  merchants  at 
Boabenf,  to  make  sale  of  the  ship,  and  in  consequence 
she  was  sold  by  pubh'c  auction  on  the  5th  March  for 
S05(tf.,  to  a  native  merchant  there.  Within  two  days 
after  snch  sale,  Baxter  and  Osbom  declared  themselves 
to  be  the  purchasers,  and  Beetham  executed  to  them  a 
bill  of  sale ;  it  was  further  alleged  by  BlansharcTs  proc« 
tor,  that  when  the  ship  was  put  up  to  sale,  Baxter  knew 
that  Beetham  had  no  authority  to  sell,  and  that  the  sale 
was  illegal  and  unnecessary,  and  that  within  nine  days 
after  the  sale,  the  ship  having  undergone  the  necessary 
repiurs,  was,  by  Baxter^  advertised  for  a  voyage  to 
Efiglandf  but  was  in  fact  sent  on  a  voyage  to  China  and 
afterwards  to  England^  where  she  lirrivcd  on  the  24tli 
Jufy,  1822.  The  necessary  repairs  might  have  been' 
done  for  1000^  and  the  money  for  that  purpose  might 
have  been  raised  at  Bambcy  by  hypothecation  and  on 
bottomry.    Blanshard^s  proctor  then  prayed  the  judge 

R  3  to 


m  cases  m  trinity  term 

ism; 


to  dismiss  the  bait  given  in  the  aaiae,  and  to  oondmui 
the  other  par^  in  otpetises. 


Scarlete  sod  F.  PoBoek  shewed  cwise.  It  q>pe«nt 
tnm  the  sffldarits  and  proceeding  in  the  Adtoind^ 
Court,  that  Blanshard  being  the  b<^  roistered  owner 
of  the  Tessel,  BaMer  and  Odxtrne  have  wrcHigfolly  got 
possession  of  it ;  the  latter  do  not  ^^>ear  to  claim  any 
title  to  the  ship,  non  constat  therefore,  that  the  Oanrt 
of  Adnumtty  vAV  be  called  upon  to  adjodicate  npon 
soeb  title.  There  is  no  ground,  ther^HV,  fbrftpio< 
hibitlon,  because  it  is  quite  clear  that  the  Conrt  c£ 
A^ira%  have  jurisdiction  to  talce  a  vessel  out  of  the 
poasesdon  of  a  mere  wrong  doer  and  deliver  k  to  tba 
ngfatfiil  owner. 

Ani^u,  oontrd.  The  Court  of  Admiral^  havenojuria* 
dicUon  in  this  case,  because  the  contract  for  the  sale  of' 
the  ship  was  made  npon  the  land,  and  not  upon  the  bigll 
sea.  Sridgeman't  case  (a)  is  precisely  in  point.  In  tb* 
SpaniA  Ai»ba$sadot'%  case  {b)  **  it  was  resolved  by  th« 
whole  court  that  the  Admiralty  can  hold  no  pies  oC 
nny  contract  but  t^uch  b»  arises  ujioii  tlie  sea,  nltliough 
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taken  by  a  SpamiA  privateer,  and  before  it  could  reach       18S|« 


any  Spaaisk  port,  was  driven  by  the  winds  into  Wafmoidkf  _    .        -  ^ 

and  sold  there.     The  French  owner  sued  the  vendee  in   Bi^KuiiMii 

the  Admiralty  Conrt,  on  the  ground  that  the  captors 

were  pirates.    A  prohibition  was  prayed,  and  FcsUr  J« 

and  Banks  C.  J.  were  of  opinion  that  there  ought  to  be 

a  probiUtion,  because  the  sale  had  been  on  tlie  land. 

The  case  of  the  Barbara  (a),   Vdthasen  v.  Orme^  (&)» 

Samds  v.  Child  (c)y  are  authorities  for  the  same  position. 

Ifhjfl^  i*    It  does  not  appear  by  the  proceedings  in 

li|e  p>urt  of  Adqairaltyi  that  Baxter  has  ever  put  in 

ispqe  the  right  to  the  proper^  of  the  vessel.    If  he  had 

plfMded  that  the  ship  was  his,  and  not  Blanshard\  your 

ai^gomept  might  apply.     But  as  far  as  the  proceedings 

go^  Baxter  appears  to  be  wrongfully  in  possession  of  a 

diip  bdonging  to  Elamhar^^  and  the  latter  may  have 

instituted  a  suit  against  Baxter^  for  the  express  pMrpose 

of  preven(ing  him  from  carrying  the  vessel  out  of  the 

kingdproO  In  Powell  v.  Bobinson  {d)f  the  admiralty  bad 

gnmted  i^  warrant  to  seize  a  ship,  and  before  any  libel 

was  exhibited,  a  prohibitiou  wa3  moved  for,  i^nd  it  wfm 

objected  that  it  ought  not  to  go,  because  it  did  9ot 

vpfffiar  that  the  admiralty  had  no  jurisdiction,  but  the 

prohibition  was  granted,  {e) 

A^^oTT  C.  J.  As  far  as  the  affidavits  inform  us 
of  the  proceedings  in  the  Court  of  Admiralty,  i^  i^p* 
pears  that  a  suit  had  been  instituted  there  by  JSJon^ 
<^ard^  and  that  the  ship  had  been  seized  by  virtue  of 
ft  wiirrant  issued  in  that  cause*      Strutter  and  (hlbonfi^ 

(a)4Ro6.1.  (6)  3r.lt.  915. 

\fi)  4  Mod.  176.    air  T.  Raym.  489.  {d)  Munb.  9. 

(«}  Soi  JjMrrli  ▼.  CoM  .^snf*  947. 

k4  by 


CASES  IM  TRINITY  TERM 

by  their  proctor,  then  cloioied  the  vetscl  at  owners ;  and 
the  proctor  of  Blanshard  being  present,  then  states 
Acts,  from  whidi  it  appeart  that  Baxter  and  Odtorn 
were  wnmgfully  in  possession  of  a  vessel  of  which 
Slantiard  was  the  r^stercd  owner,  und  the  proceed- 
ings conclude  by  Blanshard's  proctor  praying  the 
judge  to  dismiu  the  bail,  and  to  condemn  JSox^er  and 
O^ern  in  costs.  In  this  stage  of  the  proceedings, 
the  proctor  t^  Baxter  and  Osbom  not  having  pleaded 
their  title  to  the  ship,  this  rule  was  obtained  for' a  pro- 
hibition. We  cannot  say  what  judgment  the  Court  of 
Admiralty  would  have  pronounced  upon  the  fects 
alleged;  and  we  ore  not  to  assume  ibnt  that  court 
would  have  proceeded  with  the  cause  if  the  proctor  of 
Baxter  and  Osbom  had  exhibited  articles,  and  bad 
pleaded  th«r  title;  and  if  we  made  tlic  rule  absolute 
for  a  prohibition  in  this  case,  it  must  be  upon  the 
ground,  that  the  Court  of  Admiralty  have  no  Jurisdio- 
tioOf  in  a  mere  cause  of  possession,  to  take  a  ship  ont.of 
the  power  of  a  wrong-doer  and  give  it  to  the  ri^t 
owner.  Such  a  jurisdiction,  however,  has  been  exer- 
cised by  that  court  for  a  very  loufr  period  of  time.  It 
has  been  the  constant  practice  in  disputes  beUvi 
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doubted,  there  are  several  aathorities  (a)  recognizing  it;       1828. 
and  it  may  now  be  taken  to  be  settled,  that  in  disputes 


InUiciiitlltrof 

between  part'-owners  as  to  the  employment  of  a  ship,  the   BijkiisiiAao. 
G>art  of  Admiralty  may  arrest  and  detain  the  ship, 
until  security  be  given  to  the  amount  of  the  value  of  the 
shares  of  those  part-owners  who  dissent  from  the  par- 
ticular employment.     Now  as  part-owners  of  a  vessel 
have  a  distinct,  although  undivided,  interest  in  the  whole 
vessel,   they  cannot  be  considered  as  absolute  wrong- 
doers by  the  act  of  using  a  vessel  of  which  they  are  pro- 
prietors.   If,  therefore^  the  Court  of  Admiralty  have 
jurisdiction  to  detain  the  vessel  at  the  instance  of  one 
part-owner,  until  the  others  give  security  to  the  extent 
of  their  shares,  a  fortiori,  it  must  have  such  a  jurisdic- 
tion to  detain  the  vessel  in  a  suit  instituted  by  the 
real'  owner  against  a  mere  wrong-doer;   and  I  must 
observe,  that  this  proceeding,  by  which  the  thing  itself 
•    is  taken  out  of  the  possession  of  a  wrong-doer,  and  put 
into  that  of  the  right  OMmer,  is  a  most  useful  part  of  the 
jarisprudencc  of  the  country.  Unless  it  were  allowed,  a 
ship-owner  might,  in  many  cases,  sustain  a  serious  in- 
jury and  be  without  any  remedy;  for  if  he  could  only 
lae  the  wrong-doer,  the  latter  might  be  unable  to  pay 
the  value  of  the  ship,  and  might,  pending  the  suit,  send 
it  out  of  the  country.    Inasmuch  then  as  it  docs  not 
tppear  by  the  proceedings,  that  the  Court  of  Admiralty 
arc  about  to  determine  any  question  over  which  they 
bave  not  jurisdiction,  I  am  of  opinion  that  this  rule 
most  be  discharged. 

Rule  discharged. 

(a)  See  the  cases  collected  in  JUott  on  Sltq>pvtgt  part  1.    cbap.  5, 
*■  ^>  5.,  and  p.  91.  4th  ed. 


[ 


END  OF  TRINITY  TERM. 


CASES 


ARGUED  AND  DETERMINED  182S. 
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Court  of  KING'S  BENCH 


IM 


Michaelmas  Term, 

In  the  Fourth  Year  of  the  lleign  of  George  IV. 


Butler  against  Capel.  jvt%, 

November  7th. 

T^£BT  on  bond.     Defendant  craved  oyer  of  the  bond  In  the  memorial 

and  condition,  which  (after  reciting  that  one  J,  fV.  emoUed  pur-' 
bad  agreed  to  sell  an  annuity  to  plaintiff,  and  to  secure  ^^.3.  cAai. 
it  by  a  demise  and  assignment ;  and  in  pursuance  there-  t^aidoicribS m 
of  did,  by  indenture,  covenant  to  pay  the  plaintiff  an  •?  ""^"{^l 
annuity  of  150/.  per  annum,  which  indenture  contained  hold  prwDi«e«. 

^  ...  ^^  instnimeDt 

a  demise  of  certain  leasehold  premises  therein  described,)  was,  in  ftct,  an 

underlease : 

was  for  the  due  payment  of  the  said  annuity;   and  Held, Uiat die 
pleaded,  first,  non  est  factum ;  secondly,  no  memorial  of  giren  was  a 
the  said  indenture  enrolled  within  thirty  days  after  the  pUai^  withSbe 
execution  of  it,  as  required   by  the  53  G.  S.  c.  HI-;  "^^"^ 
tUrdlj,  that  no  memorial  of  the  said  indenture  correctly 
detcribing  the  nature  of  it,  and  the  property  Ibcmbjr 

intended 
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intended  to  be  charged  for  securing  the  payment  of  the 
annuity,  wa«  enrolled  as  required  by  the  said  act.  Re- 
plication to  second  and  third  pleas,  that  such  memorial 
was  duly  enrolled,  and  assignment  o(  breach,  non-pay- 
ment of  2iSL  for  one  year  and  a  half  of  the  said  annuity. 
At  the  trial  before  Abbott  C.  J.,  at  the  London  sittings 
before  this  term,  upon  the  production  of  the  indenture 
mentioned  in  the  condition  of  the  bond,  it  appeared  diat 
X  JV.,  the  grantor  <rf'tbe  annuity,  was  entitled  to  certun 
lands,  houses,  and  premises,  for  the  residue  of  a  term 
of  1000  years;  and  for  securing  the  annuity,  did  grant, 
bargain,  sell,  ai^  demise  the  said  premises  to  certain 
persons  therein  mentioned  as  trustees,  for  and  during 
all  the  rest,  residue  and  remainder  then  to  come  and 
unexpired  of  and  in  the  said  term  of  1 000  years  therein^ 
except  the  last  ten  days  of  the  said  term,  yielding  and 
paying  a  pepper  com  rent.  The  memorial  described 
this  deed  as  "  a  grant  of  an  annuity  of  150/.,  and  an 
assignment  of  certain  hereditaments  and  premises  for 
securing  the  same."  For  the  defendant,  it  was  con- 
tended that  this  was  a  misdescription  of  the  deed,  and 
did  not  satisty  the  requisites  of  the  53  G.  3.  e.  141. 
That  ilie  niinitity  was  therefore  void,  nnd  consequently 


Capbl. 
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DADts  in  his  under  lease;  and  in  this  very  instance,  in«  1883. 
stead  of  the  original  rents,  a  nominal  rent  only  was  re- 
served  by  the  under  lease.  This  Court  has  required  a  ff*^ 
very  strict  compliance  with  the  directions  given  in  the 
schedule  to  the  53  G.3.  c.  141.  Smith  v.  Pritchard.{a) 
The  indenture  is  in  effect  an  under-lease^  and  the  me- 
morial improperly  describes  it  as  an  assignment  The 
plaintiff  has  therefore  failed  to  comply  with  the  terms 
imposed  by  the  legislature,  and  a  nonsuit  must  be 
entered. 

P^i*  Curiam.  If  the  plaintiff  had  in  pleading  alleged 
that  there  was  an  assignment  of  certain  premises,  he 
would  not  have  proved  his  allegation  by  the  production 
of  the  instrument  in  question.  For,  in  strict  legal 
phraseology,  an  instrument  does  not  operate  as  an  as« 
signment  unless  the  grantor  parts  with  the  whote  of  his 
interest,  but  in  common  parlance  it  is  otherwise.  Now 
the  schedule  of  the  53  G.  3.  r.  141.  requires,  that  the 
nature  of  the  instrument  should  be  inserted,  and  that  is 
satisfied  by  a  description  of  the  instrument  in  popular 
language,  although  that  be  not  according  to  its  strictly 
1^1  effect.  In  Harrison  v.  Vallance  (J)  the  declaration, 
which  was  in  trover,  described  a  certain  deed  as  '*  an 
assignment  purporting  to  be  a  conveyance;"  and  it  was 
held  to  be  sufficient,  although  in  fact  the  conveyance 
was  by  lease  and  release.  There  is  not  then  any  suffi- 
cient ground  for  this  motion. 

Rule  refused. 

(a)  5  B  4f  A.  7i7.  (6)  1  ning.  4S. 
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ISSS. 


Clark  against  The  Inhabitants  of  the  Hundred 
of  Blttbino. 

Where  tht         /^ASE  on   the   9  G.  1.   c.  22.  to  recover  from   the 

ownrToTcatdn   ^^ 

auduorbajr  hundred  satis&ctioa  and  unends  for  certain  stacks 

of  ha;  and  com  which  had  been  wilfully  burnt,  in  thie 

hundred  of  B.,  by  some  person  unknown.     The  d^ 

t^low&w'aii  claration  stated  the  damage  to  have  been  done  within 


miiij  Mtan 


^MUa^t     within  two  days  after  the  committing  of  the  offence, 

nuiDttiD  an       {^^  plaintiff  gave  notice  of  it  to  three  of  the  inhabit- 

dM  hundrad  oa  aDts  of  H.,  that  beine  a  town  near  the  place  where  it 

OeSG.  1.  ° 

B.89.  was  committed;  and  within  four  days  after  such  noUce 

was  given,  plaintiff  gave  in  his  examination  before  ■ 
magistrate  of  the  county,  residing  in  the  hundred  of 
B^  by  which  it  appeared  that  the  said  stacks  were 
set  on  fire  by  some  person  unknown ;  and  that  plain- 
tiff did  not  know  the  person  who  committed  the  said 
act.  Avennent,  that  six  months  and  more  bad  er- 
pired,  and  that  ihc  offender  had  not  been  apprehended 
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«ntided  to  recover.     The  learned  Serjt.  overruled  the  18SS. 

objection,  bat  gave  the  defendants  leave  to  move  to  - 

enter  a  nonsuit.    The  plaintiff  having  obtained  a  verdict.  agmnM 

*^                        ^  Hm  Inhabit. 


SUfrts  now  moved  accordingly.    The  plaintiff  in  this 

action  having  received  from  the  insurance  office  the 

amount  of  his  loss,  had  not,  at  the  time  when  the  action 

was  brought,  sustained  any  damage  by  the  fire.     To 

allow  him  to  recover  in  this  action,  would  therefore  be 

contrary  to  the  words  and  policy  of  the  9  G.  1.  c.  22. 

u  7.  upon  which  the  action  is  (bunded.    That  section 

enacts,  that  the  hundred  shall  make  satbfacUon  and 

amends  to  every  person  for  the  damage  that  he  shall 

have  sustained  by  the  setting  fire  to  any  stack,  &c.  by 

any  offisnder  against  that  act    It  is  manifest  that  the 

legislature  there  contemplated  a  reparation  to  the  party 

injured  aione^  and  not  to  any  third  person  who  might 

have  insured  his  premises.   So  also,  in  the  S  G.  4.  c.  33. 

ft.  3.  &  4.  which  regulate  the  mode  of  recovering  the 

dsmages  occasioned  by  offences  against  the  9  6. 1. 

r.  22.,  the  legislature  evidendy  speak  of  a  recovery  by 

the  party  whose  property  is  injured  6r  destroyed.     In 

H^  v.  Caggan  (a)  the  1  G.  1.  ^.  2.  c.  5.,  and  9  G.  1. 

^•22.,  are  said  to  be  remedial,  to  relieve  the  party  in- 

jored  by  the  unlawful  act.    In  this  case  the  plaintiff 

has  not  sustained  any  injury,  having  received  the  amount 

of  bis  loss  from  the  insurers,  and  they  cannot  sue  the 

humlred  in  his  name.     There  is  indeed  a  case  men* 

^lOQed  in  Marshall  on  Insurance  (6),  Mason  v.  Sainsbunff 

iQ  which  a  contrary  opinion  appears  to  have  prevailed. 

'^  was  an  action  on  the  1  G.  !•  st.  2.  c.  5.,  the  plain- 

(a)  S2lfiv«99.  {h)  V.8.  p.79«. 

tiff 


snitpf 
BLimuva. 


Hm  lohdiit- 
■ubof 

BbTTMWB. 
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tiff  had  recovered  the  amount  o(  his  loss  from  an  in- 
surance <Mce,  far  the  benefit  of  which  the  action  was 
broQght  in  the  plaintifF's  name,  and  with  his  coment; 
and  this  Court  held  that  the  action  was  maintainable. 
That  cas^  bowerer,  does  not  q^ar  to  have  undergone 
moch  discussion,  and  as  there  is  not  any  other  to  be 
(bund  bearing  on  the  ^loint,  it  is  certainly  worthy  of  iiir* 
tber  consideradon; 


Abbott  C.  J.  The  point  upon  which  this  motion 
has  been  founded,  was  decided  in  this  Court  many 
years  ago  by  the  case  of  Mason  v.  Samsbary.  Unlen 
there  be  some  sertoos  doubt  as  to  the  propriety  of  thsC 
deciaon,  we  ought  not  now  to  disturb  it.  I  cannot 
bring  myself  to  entertain  any  doubt  of  its  propriety.  It 
is  plain  that  the  intent  of  the  l^slature  in  this  act, 
and  others  of  the  like  nature,  was  to  make  the  inhabi- 
tants of  hundreds  vigilant  for  their  own  sakes^  by 
making  it  th«r  interest  to  prevent  the  commisuon  of 
of^ces,  and  where  that  could  not  be  done,  to  exwt 
themselves  to  bring  the  offenders  to  justice.  The  act  in 
question  has  provisions  applicable  to  both  those  otjecta; 
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13SS. 


Ilie  Kino  against  D.  W«  Harvey  and  Chapman.  Saturday, 

HTHIS  was  an  information  filed  by  his  majesty's  Altor*  A  libel  inpoted 

-■-         "  J  J      J  that  his  n^MCy 

ney*6eneral  against  the  defendants,   for  a  libel,  laboured  tmder 
contained  in  a  newspaper  of  which  the  defendant  1/anDi^  and  ututcd  *' 
was  the  proprietor,  and  the  otlier  defendant  the  printer  ^JJ^iJj^uaued 
and  pablisher.     The  libel  was  the  leading  article  in  the  ^/^jy~ 
paper,  and  headed  «  Latest  Intelligence-^Thc  King,"  ^"J^J^^ 
and  beiran  in  the  following  words :  ''  Attached  as  we  ^*on,  the  pub- 

^  ^  Ucatkmofthe 

sincerely  and  lawfully  are  to  every  interest  connected  libel  was  pror. 

ed«    It  was  ad« 

with  the  sovereign,  or  any  of  his  illustrious  relatives,  it  mitted  bj  the 

•       •■•I  ,  ir      defcodantf  that 

18  With  the  deepest  concern  we  have  to  state,  that  the  the  ttatcment 
malady  under  which  his  majesty  kbours  is  of  an  alarm-  1,°^^ ud^^ 
ing  description.    It  is  from  authority  we  speak.^'    The  J^JJ™^. 
libd  then  stated  several  &cts  relating  to  the  king's  ill-  ^^.^  ^'^ 
ncss,  and  concluded  by  alleging  that  his  disorder  was  «ny  authoritj 

^  for  making  it; 

of  an    hereditary  description*      At  the  trial    before  and  die  Judge 

in  hit  charge  to 

the  jury  baring 

Miiad  that  it  was  a  criminal  act  to  assert  falsiJy  df  his  niigeity  or  of  any  other  person  that 

bt  WIS  insane,  and  it  being  admitted  br  the  defendants  tliemselves  that  the  fact  stated  in 

tht  publication  wtn  false,  in  his  opinion  it  mu  a  libel :   Held,  that  this  direction  was  cor« 

trt  in  point  of  law,  and  that  the  Judge  was  warranted  in  keying  that  the  defendants  had 

■dnitted  the  charge  contained  in  tbc  liliel  to  be  falsi  ;  for  assuming  that  there  might  be  a 

^'ortion  between  a  mere  untruth  and  a  criminal  untnith,  and  that  the  term  **  false" 

*Vplttd  only  to  the  latter,  still  as  the  defendants  had  stated  tliat  th^  communicated  the  fact 

fxoB  iQthority,  and  had  not  proved  that  they  had  any  sucli  authority,  tliey  must  have  been 

pokj  of  a  criminal  untruth  or  falsehood  by  stating  as  a  fact,  the  knowledge  of  which  they 

M  derived  from  authority,  that  which  was  untrue,  and  for  which  they  had  no  authority* 

The  jury  haTing  retired  for  a  considerable  time,  returned  into  court,  and  desired  to  know 
^licthcr  it  was  necessary  that  there  should  be  a  malicious  intention  in  order  to  constitute  a 
^;  to  which  the  Judge  answered,  •*  Tbe  man  who  ])ublishcs  slanderous  matter  calcu- 
^ffi  to  defame  another,  must  be  presumed  to  have  intended  to  do  that  which  the  publica- 
"^  is  calculated  to  bring  about,  unless  he  can  shew  the  contrary ;  and  it  is  for  him 
^  shew  the  contrary:*'  Held,  that  this  answer  was  correct  in  point  of  law,  and  that 
^  Judge  was  not  bound  to  answer  in  the  afiirn^ativc  or  negative  the  abstract  question 
pMto  bim;  and  assuming  that  a  malicious  intention  is  necessary  to  constitute  a  libel  that 
'j|iimioo  b  to  be  inferred  from  the  mischievous  tendency  of  the  publication  itself,  unless 
***  ^Andant  shews  something  to  rebut  such  inference,  and  therefore  that  the  publication 
^  Ubcl  of  mischievoai  tendency  having  been  proved,  and  the  defendant  not  having  shewn 
^  he  publisbcd  it  fVom  authority,  the  jury  were  bound  tp  find  that  he  published  it  with 
•MaoniinteBtioQ. 

Vol-  II.  S  Abboti 
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1^^-       Al>l>ott  C  J.,  at  the  London  »ttings    after  last   term, 

the  publication  of  the  libel  was  proved  in  the  utuat 

agaiiiM  manner ;  and  it  whs  ailmittctl  by  the  counsel  for  the 
defendants,  that  the  libel  imported  that  the  king 
laboured  under  insanity,  and  that  that  assertion  waa  un- 
.  true;  but  it  was  nrged  to  the  jury  that  the  defendanti 
believed  llic  fact  to  be  true,  and  that  they  were  war- 
ranted in  so  doing  by  rumours  which  had  been  very 
prevalent  on  the  subject  The  Lord  Chief  Ju^tic^  in 
his  address  to  the  jury,  after  stating  the  import  of  ^le 
pulilication,  proceeded  as  follows:  "  To  assert  falsdy 
of  his  majesty,  or  of  any  other  person,  that  be  laboy^ 
un^Ier  the  affliction  of  mental  derangement,  is  a  criminal 
act.  It  is  an  offence  of  a  more  agravaled  nature  tq 
make  such  an  assertion  concerning  his  majesty  than 
con^e^ti^ng  a  subject,  by  reason  of  the  greater  mischief 
that  may  tlience  arise.  It  is  distinctly  admitted  by  the  ' 
counsel  for  the  defendant?,  that  the  statement  in  the 
libel  yfifs  false  in  ttict,  although  they  assert  thai  rumours 
to  the  same  effect  had  been  previously  circulated  in  other 
newspapers.  Here  the  writer  of  this  article  does  not 
seem  to  found  himself  upon  existing  rumours,  but  pu- 
poits  to  speak  from  authority;    and  inasmuch  as  it  ii 
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tioa  the  Lord  Chief  Justice  returned  the  roilowing  J  823. 
an&wer :  **  The  man  who  publishes  slanderous  matter^  •  — r-^— 
in  its  nature  calculated  to  defame  and  vilify  another,  '  ai^ainsi' 
Diust  be  presumed  to  have  intended  to  do  that  which 
the  publication  is  calculated  to  bring  about,  unless  he 
GtD  shew  the  contrary;  and  it  is  for  him  to  shew 
the  contrary.  There  may  indeed  be  innocent  pub* 
lications  of  that  which,  in  its  own  nature,  is  injuriouf 
U>  another,  as,  for  instance,  the  delivery  of  a  book 
containing  libellous  matter  to  a  magistrate;  but  the 
general  rule  is,  that  a  person  must  be  taken  to  have 
intended  to  do  that  which  his  act  is  calculated  to 
c&ct."  The  jury  again  retired  for  about  three  hours, 
and  then  returned  a  verdict  of  guilty ;  but  recommended 
the  defendants  to  mercy. 

Deuman  and  Brougham^  for  the  different  defendants^ 
now  moved  for  a  new  trial,  upon  the  ground  of  misdi-; 
rection;  and  they  made  three  points:   First,  that  the 
Lord  Chief  Justice  had  stated  to  the  jury,  that  the  de^ 
fendants'  counsel  had   admitted  the  statement  in  the 
libel  to  be  false  in  fact,  using  that  word  to  denote  a 
crigiioal  untruth.     Secondly,  that  the  question  put  by 
the  jury,  on  their  return  into  court,  had  not  been  dis- 
tinctly answered;    and,  thirdly,  that  the  observations 
made  by  the  Lord  Chief  Justice,  by  way  of  answer  to 
that  question,  were  calculated  to  mislead  the  jury.     As 
to  the  first  point,  the  fact  imputed  by  the  libel  was  ad- 
mitted to  be  untrue,  but  not  to  be  false  or  untrue  in  the 
knowledge  of  the  defendants ;  for  it  was  urged  to  the 
jiiry  that  the  defendaiUs  believed  the  fact,  and  that  they 
were  warranted  in  so  doing  from  the  rumours  which  had 
prevailed  very  generally.     The  fact  of  such  rumours 
htving  exists  might  be  within  the  knowledge  of  the 
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jar;  thetnselve*,  and  might,  at  alt  eventa,  be  collected 
from  the  terms  of  the  publication  itself.  The  mere 
nntrae  assertion  of  a  fiict  is  not  in  all  cases  criroiDol. 
Where  a  master  is  called  npon  to  give  the  character  of 
■  servant,  the  assertion  must  be  malicions  as  well  ■• 
ontme  to  make  it  criminal.  Here  the  impression  con- 
veyed to  ihe  minds  of  the  jury  was,  that  the  defendants 
had  admitted  that  they  had  assertetl  a  fact  whidi  they 
knew  to  be  false.  In  Hayeraji  v.  Crean/  (a),  where  the 
phuntiE^  a  person  in  trade,  mode  an  inquiry  concerning 
the  credit  of  another,  and  the  answer  was,  that  he  might 
•afcly  be  credited,  and  that  he  (the  person  giving  the 
information)  spoke  this  from  his  own  knowledge  and 
not  from  hearsay;  it  was  held  that  the  assertion  of 
knowledge  meant  no  more  than  a  strong  belief,  groanded 
npon  what  appeared  lo  the  party  to  be  reasonable  and 
certain  gronnds.  The  words  used  in  this  cose  are  not 
Stronger  than  those  in  the  case  cited.  ^Bea  J.  There 
ir&ud  was  the  gist  of  the  action ;  and,  therefore,  it  wu 
necessoty  to  shew,  not  only  that  tbe  statement  wat 
itntme,  but  that  it  was  made  malo  aoimo.]  Secondly, 
tbe  abstract  question  put  by  the  jurj-  was  not  distinctly 
Tlicy  Here  not  told  whether  a  malicious 
II  tc  a 
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licioos  or  not.    They  may  have  founded  their  verdict       1 828. 
upon  the  circumstance  of  the  assertion  being  untrue^  al- 
though they  may  have  been  of  opinion  from  facts  within 
their  own  knowledge,  and  from  the  import  of  the  pub- 
lication itself,  that  the  defendants  had  only  repeated  that 
which  bad  been  publicly  rumoured,  believing  it  to  be 
true  at  the  time  when  they  published  it.    It  was  laid 
down  to  the  jury  as  a  presumption  of  law,  that  malice 
was  to  be  inferred  from  the  mere  fact  of  publication, 
whereas  that  is  only  one  of  the  circumstances  from 
which  they  may  be  warranted  in  drawing  a  condusicxi 
of  fiu:t.     The  question  of  malice  is  in  all  cases  a  question 
of  bet,  to  be  collected  from  the  evidence  before  the 
jury.    [B(n/ky  J.   I  take  the  law  to  be,  that  where  a 
particular  consequence  necessarily  results  from  any  act» 
the  party  doing  the  act  is  to  be  considered  as  primi 
fade  intending  the  necessary  consequence  of  that  act. 
Thus  in  Eexy.  Farringion,  M.  ISl  1,  the  indictment  was 
finr  setting  fire  to  a  mill,  with  intent  to  injure  the  occu- 
piers thereof    The  indictment  was  not  preferred  until 
above  eighteen  months  after  the  offence  was  committed^ 
io  that  it  could  not  be  supposed  on  the  1)  G.  3.  c.  29. 
The  prisoner  was  of  weak  intellects,  but  not  in  such  a 
lUte  as  to  be  entitled  to  an  aaiuittal  for  want  of  reason* 
A  point  reserved  was,  whether,  under  43  G.  3.  c.  58.,  it 
vas  not  necessary  to  give  some  evidence  of  an  intent  to 
ityurc,  beyond  the  mere  act  of  setting  fire ;   but  the 
lodges  were  unanimous  that  the  prisoner  must  be  taken  to 
l^ave  intended  that  which  was  the  necessary  consequence 
9f  hU  act,  and  the  conviction  was  held  right.     In  Rex  v. 
^Cu^goro,  Eastei'f  1815  (a},  the  indictment  was  for  dis- 

(fl)  The  leanwd  Judge  read  both  these  cases  from  a  maouscriiit.  The 
^  of  them  is  to  be  found  in  2  MuuHt,  1675.,  and  Uie  other  in  Bayley  on 
^•fSickangt,  443. 
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aiid  find  the  defendants  guilty.     It  is  impossible  to  Toriii        189^ 

an  accurate  judgment  of  the  direction  to  the  jury,  witH-      xhTKiiia 

oiit  adverting  to  the  terms  of  tlie  libel  Itself.    It  contains      nf^" 

not  merely  an  assertion  of  a  fact  which  a  party  may  sup* 

pose  to  be  true,  and  with  respect  to  which  he  assumes  to 

have  had  only  ordinary  means  of  knowledge;  but  it  is 

such  an  assertion,  that  if  it  were  a  bona  fide  assertion,  the 

meshs  of  proving  it  td  be  so  roust  be  within  the  writer's 

o#h  power.     He  does  not  merely  say  that  such  a  fUtt 

exists,  but  he  assumes  to  speak  from  authority.   It  id  cbn- 

oeded,  that  to  state  fiklsiely  of  his  majesty  that  which  is 

stated  in  this  publication  is.n  libel.     If  it  be  not  so,  the 

tilgection  will  be  upon  the  record,  and  may  be  taken  nd- 

Tsntage  t>f  either  upon  writ  of  error  or  by  a  motion  !^ 

arrest  of  judgment.    But,  as  at  present  advised,  I  am  df 

opinion  that  &lsely  making  that  assertion  was  evidence 

flrnt  the  party  made  it  maliciously.  A  distinction  Has  beeh 

mMe  between  an  untrue  and  a  false  assertion,  and  it  his 

htm  argued,  that  if  a  party  assert  a  particular  fact,  be- 

Kevihg  that  the  fact  exists  when  it  does  not,  although 

that  be  ah  untrue  assertion,  yet  there  is  no  criminality  in 

h ;  but  that  if  be  assert  that  which  lie  knows  to  be  untrue, 

tbat  is  a  criminal  untruth  or  a  falsehood.     Assuming  that 

that  is  a  well-founded  distinction,  I  think  that  if  a  party 

Icnowing  a  fact  not    to  be  true,   or  not  having  the 

DietDs  of  knowing  whether  it  be   true  or  not,  takes 

tipoh  himself  to  assert  that  it  is  so,  then  he  makes  a 

false  assertion,  or  is  guilty  of  a  criminal  untruth,  if  it 

^itrng  out  that  his  assertion  is  unfounded.     In  the  one 

^^  the  criminality  consists  in  asserting  that  which  he 

^i)t>ws  not  to  be  true ;  in  the  other  he  is  making  an  as- 

^^ion  unwarrantably,  when  he  docs  not  know  whether 

^be  true  or  not.     There  are  authorities  to  shew,  that 
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if  a  man  will  take  upon  liimself  tr>  swear  to  a  thing 
•wbea  be  does  not  know  whether  it  be  true  or  false,  he 
is  liable  lo  be  indicted  for  perjury,  if  his  tesUmooy 
prove  to  be  false.  Now  is  the  assertion  in  tliis  case 
to  be  considered  false  or  not,  in  the  latter  sense  of 
the  word?  A  party  making  such  an  assertion  may 
or  may  not  have  tl>e  means  of  knowing  the  state  of 
his  Bujesly's  health ;  but  here,  the  writer  takes  upon 
hin^sclf  to  state  that  he  has  authority  for  stating  such 
and  such  facta.  Now,  if  he  had  such  authority,  he  had 
the  means  of  proving  it  to  the  juiy,  and  of  shewing  tliot 
the  character  of  untruth  belonged  to  it  only,  and  not 
that  of  falsehood  or  criminal  untruth ;  but  inasmuch  as 
he  has  not  shewn  that  he  hod  any  authority  for  stating 
the  fact,  it  must  be  taken  that  he  had  none,  and  that 
it  H-as  a  fulse  assertion,  which  disposes  of  one  ground 
upon  which  this  motion  was  made.  Then  the  other 
question  arises,  whether  the  defendant  is  to  be  con- 
sidered as  having  published  the  libel  with  a  malidoui 
intention.  Assuming  malice  to  be  necessary  in  all 
cases  to  constitute  a  libel,  I  take  it  to  be  established 
by  many  authorities,  to  some  of  which  I  have  refer- 
red in  the  course  of  the  argument,  that' a  party  must 
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to  shew  that  the  answer  given  by  my  Lord  Chief  Juatice        1 923. 

to  Uie  question  put  by  the  jury  was  perfectly  correct.        

That  was  an  indictment  against  the  defendant  fur  pub*  t^mlT 
lishing  a  libel  of  one  Kirkpatrick^  an  inspector  of  taxes. 
The  libel  purported  to  be  an  account  of  a  speech  de* 
Ii?ered  by  tlic  defendant  in  the  House  of  Commonsy  but 
it  was  published  by  him  as  a  correct  report  of  such 
qiccch.  It  was  objected  at  the  trial,  that  there  was  not 
any  proof  of  malice,  so  as  to  make  the  publication  libel- 
lous. The  case  was  tried  before  Mr.  Justice  Le  Blanc^ 
a  roan  of  great  talent,  accuracy,  and  firmness ;  and  he 
was  of  opinion,  that  it  was  not  necessary  to  prove  malice, 
bat  that  it  might  be  inferred  from  the  publication  itself, 
and  he  told  the  jury  that  they  were  to  look  both  to  the 
matter. and  the  manner  of  the  publication,  in  order  to 
.decide  whether  it  was  libellous  or  not.  The  defendant 
having  been  found  guilty,  a  motion  was  made  for  a  new 
trial.  The  rule  was  refused,  and  Lord  Ellenborough 
says,  **  The  only  question  is,  whether  the  occasion  of  the 
publication  rebuts  the  inference  of  malice  arising  from 
it;*'  and  Le  Blanc  Justice  stated  **  that  he  had  told 
the  jury  to  consider  whether  the  publication  tended  to 
defame  the  prosecutor,  giving  his  opinion  that  it  did,  but 
itill  leaving  the  question  to  them  ;  and  he  further  stated 
to  them  that  where  the  publication  is  defamatory  the 
law  infers  malice,  unless  any  thing  can  be  drawn  from 
the  circumstances  of  the  publication  to  rebut  that  intcr- 
ence."  I  cannot  distinguish  that  cose  from  the  present. 
Here,  the  publication  was  of  a  matter  which,  if  false,  it 
is  now  conceded  was  libellous.  Now  this  decision  says, 
that  malice  ought  to  be  inferred  from  the  publication 
of  defamatory  matter,  unless  some  excuse  for  the  pub- 
lication be  shewn.    The  onus,  therefore,  of  negativing 

malice 
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malic^  is  properly  cast  Uffon  the  defnidtot;  fbr  *Iiet« 
tfafe  DBtural  inference  froiti  the  piibllcatioD  is  that  it  H 
inalictons,  the  party  seeing  to  cxenipt  himtclf  firbtn  ittiAi 
notoHtl  inferencej  most  do  it  by  shbwing  something  to 
rebut  the  inference,  otherwise  arising  from  hii  act. 
Here,  the  derenclant  might  have  adduced  cvidehcfe  For 
that  purpose;  he  miglit  hive  ihewn  what  hi«  authority 
Una.  In  the  absence  of  any  such  eridente,  I  think  the 
IhtctitiOii  was  liaturaliy  and  properly  to  be  drawn  frofo 
the  Kbel  itself^  sndi  et>Qset]Uentiy,  that  there  is  nf>  Fountl- 
iltioii  *hatctet-  for  distnrbirig  the  verdict. 

HoLrotd  J.  I  ain  of  the  same  opifiiOn.  Tbti  is  It 
diirge  fbr  a  pablicatioii  of  a  libellous  nature,  and  of  ■  . 
description  not  Only  Injurious  to  the  individual  to  itfaom 
it  relates,  hut  mischietous  to  the  public,  tnasmoch  a«  it 
was  calcalaJed  to  excite  great  alarm  in  the  minds  of  tha 
people,  as  to  the  state  of  his  majesty's  health;  Now,-  if 
a  thing  in  itself  midchierous  to  the  public  be  wrotigfully 
done,  that  is  an  indictable  oG^Ce.  It  is  not  necscaary  to 
aver  in  such  an  indictment  any  direct  malice,  because  thb 
doing  of  such  an  act  without  any  excuse  is  indictable.  In 
some  cnset^.  as  in  that  oF  murder,  malice  is  the  very  uist  of 
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atiofa  in  this  case  assnmes  the  knowledge  of  the  fact  which        1 823. 
It  alleges.  It  states  that  the  writer  had  it  from  authority,      TheKn^a 
ifid  whwisver  niay  be  the  import  of  that  woixl,  if  there  was      -^"^'^L 
any  liiithbrity  to  justify  or  excuse  the  publication,  it  ought 
to  have  been  shewn  by  the  defetidant.     For  if  the  matter 
pablished  was  in  itself^inischievous  to  the  public,  the  very 
afct  of  publishing  i^  prima  facie  evidence  to  shew  thai  it 
Ms  done  ifiklo  animo ;  for  when  a  publication  having  such 
all  Injurious  tendency  is  proved,  it  is  inteiided  to  have 
beeh  done  With  a  malicious  intention ;  because  the  prin- 
ciple of  la^  is,  that  a  party  must  always  be  taken  to  in- 
tend those  things  afld  those  effects  which  naturally  grow 
cat  of  the  act  done.     If,  therefore,  the  eiTccts  naturally 
fldwiAg  from  the  aet  df  publishing  the  libellous  matter 
In  this  case  wete  liiischievous  to  the  public,  it  follows, 
that  the  Judge  Wan  bound  to  tell  the  jury  that  malice 
was,  by  law,  to  be  inferred ;   and  that  that  having  been 
proved,  which,  according  to  the  principles  of  law,  made 
the  inference  of  malice  necessary,  the  onus  of  rebutting 
that  inference  was  cast  upon  the  defendant.     It  is  said, 
fao#eter,   that  my  Lord   Chief  Justice  was    bound  to 
answer  the  abstract  question  put  by  the  jury,  but  I  am 
of  opinion  that  a  judge  is  hot  bound  to  answer  any 
question,  except  so  far  as  it  is  material  to  the  matter 
which  the  jury  have  to  decide;   and  in  this  ca^e  if  the 
jury  were  satisfied  from  the  answer  given,  that  it  was  to 
be  presumed  that  the  defendant  intended   the  conse- 
quences which  would  naturally  follow  from  his  act,  they 
must  at  the  same  time  have  been   satisfied  there  was 
fofficient  proof  of  malice,  and  therefore  there  can  be  no 
ground  for  disturbing  the  verdict 
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Best  J.  The  paper  let  forth  in  this  inrormation  lEmoBt 
correctly  called  by  it  a  false,  scandaloua,  and  malicioiig 
agaimi  libel.  We  have  been  told  by  the  defendant's  coansel, 
that  malice  is  the  gist  of  this  prosecution.  I  accede  to 
this,  but  WG  must  settle  what  is  meant  by  the  term 
malice.  The  legal  import  of  this  term  differs  from  its 
acceptation  in  common  conversation.  It  is  not,  as  in 
ordinary  speech,  only  on  expression  of  hatred  or  ill-will 
to  on  individual ;  but  means  any  wicked  or  mischie- 
vious  intention  of  Ihc  mind.  Thus,  in  the  crime  of 
murder,  which  is  always  stated  in  the  indictment  to  be 
committed  with  malice  oforetliooght,  it  is  neither 
necessary,  in  support  of  such  an  indictment,  to  shew 
that  the  prisoner  had  any  enmity  to  the  deceased,  nor 
would  proof  of  absence  of  ill-will  furnish  the  occused 
with  any  defence,  when  it  is  proved  that  the  act  of 
killing  was  intentional,  and  done  without  any  justifiablo 
or  excusable  cause.  Malice,  in  the  law  relative  to 
libels,  means  legal  malice.  The  only  question  which 
the  jury  had  lo  decide  was,  whether  a  paper  which 
falsely  represented  that  the  sovereign  of  the  countiy 
was  insane  and,  so,  incapable  of  discharging  the  duties 
of  his  office,  was  a  mischievous  paper  :  no  men,  whose 
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of  his  majesty's  mind,  made  with  a  view  to  disturb  the       1828. 
peace  of  the  country.    It  was  admitted  at  the  trial  that     i^7Kiir« 
the  libel  was  false,  but  it  was  at  the  same  time  insisted,       «^»u* 
that  the  defendants,  at  the  time  when  they  published  it| 
did  not  know  that  it  was  false.     They  say  they  publish 
from  authority,  and  thereby  undertake  to  be  responsible 
for  Its  truth.     But  whether  a'  publication  be  true  or 
Use  is  not  the  subject  of  inquiry  in  the  trial  of  on  in-* 
formation  for  a  libel ;    but  whether  it  be  a  mischievous 
or  innocent  paper.     In  the  position  in  whicii  this  case 
now  stands  it  is  not  necessary  to  decide  whether  the 
defendants  would  have  been  justified  had  the  statement 
been  true.     But  it  must  not  be  taken  for  granted  that 
if  such  a  dreadful  affliction  had  happened  to  the  country, 
as  the  insanity  of  the  king,  the  editor  of  a  newspaper 
would  be  justified  in  publishing  an  account  of  it  at  any 
time,  and  in  any  manner  that  he  thought  proper.     It  is 
fit  the  time  and  mode  of  such  a  communication  should 
he  determined  on  by  those  who  are  best  able  to  provide 
Against   the  effects  of  the  agitation  of  public  feeling 
"^hich  it  is  likely  to  produce.    A  reasonable  time  should 
^  left  to  the  constituted  authorities  to  give  the  nation 
^Uch  afflicting  intelligence.     During  that  time  decency 
''Quires  that  all  other  persons  should  be  silent.    If  such 
^  communication  should  be  improperly  delayed,  the  fair 
'  '  t^rty  of  the  press  would  allow  any  person  to  call  the 
^^^  Mention  of  the  nation  to  the  circumstance.     But  such 
^     communication,  rashly  made,  although  true,  might 
ise  an  inference  of  mischievous  intention,  for  truth 
ly  be  published  maliciously. 

Abbott  C.  J.     My  learned  brothers  having  delivered 
^^r  opinion,  that  nothing  which  fell  from  me,  in  my 

address 


k 
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•duress  tp  l)ip  jury, -fiifitiflief  •HSpent  ^(i)fi)d  % 
gr^ntiug  a  qew  trii||,  it  is  (terbapi  nqncctssary  fqr  n^ 
to  fa^  an;  thing ;  {  cannot,  l)pweT«r,  forbear  milking 
Qp«  pj  tw^  pljsefvfti^ns,.  )f  it  be  true  (hat  a  nialic4pii« 
intCDtion  be  necessary  to  render  amenable  to  the  law  ^ 
person  who  publisbef  defatnatory  matter,  —  I  say  that 
unless  that  malicioifs  intent  may  be  inferred  from  the 
publica^on  of  the  slander  itself,  in  a  ca^  where  no 
evidence  is  given  to  rebut  that  inference,  the  reputaUop 
of  all  bis  migcsty's  sqbjects,  high  and  low,  wotlld  \f^ 
left  without  that  protection  which  the  law  ought  ^ 
extend  to  them,  }  ifill  say  further,  with  regard  to  tbe 
particular  cxpressioQ  coqtained  in  this  publication,  thqt 
if  any  writer  thinks  proper  to  say,  that  be  speaks  fironi 
authority,  when  be  informs  his  readers  pf  a  particnlfc 
fact,  and  it  fhall  turn  94t  lliat  the  fact  *q  assert^  if 
untrue,  I  am  of  opiiiion,  that  he  who  maWea  tbe  afi 
sertion  in  such  a  form,  may  be  justly  a^d  to  make  « 
false  assertion.  I  am  not  a  sufficient  ca^JVist  to  aayt  that 
to  call  it  an  untrue  assertion  would  be  a  more  propet 
nvKic  of  expression. 

Ilule  refilled' 
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AsTLE  and  Another  agmmt  Thomas  and      uwuh^, 

Baldwin. 

A  SSUMPSIT  by  tbe  plaintiffs,  churchwardens  of  Ibo  in  the  p«rUb  of 

XowndnLipoi  Buricn-upon-Trent^  in  the  parish  of  ^anleiu  were 
BfprtonrVponrTrmii  against  the  defendants,  late  church-  ^thip*Vj9., 
wardens  of  the  same  township,  for  money  had  and  re-  ^^^h^^^ 
oeivcdf  to  the  use  of  the  plaintiffi,  as  churchwardens  ^p«n>i>* 

*  oepinite  ** 


^  aforesaid.     Plea,  by  Tkomas ;   the  ireneral  issue,  by  ^*»  "uf^  An* 
Babbphij  that  t^q  other  persons,  J.  T.  and  J.  H.  should  Held,  that  the 

church  wirJem 

haTe  been  sued  together  with  him  and  Thomas.    Issue  elected  for  the 
thereon.   At  the  trial  before  Park  J.  at  the  last  assizes  might  iLintain 
for  the  county  of  Siajbrd^  it  -  appeared  that  the  parish  ^^]n^  ^^^ 
^  Buriau^upari'lVent  consibts  qf  the  township  of  Burton'  |S]J^^^J][in*f 
^tpoO'Trenii  for  which  two  churchwardens  have  a^^^y*.  i^i?*^'^ 
been  appoint^ ;   and  also  of  several  country  liamlets,  not  bound  to 
^bich  have  jointly  appointed  two  other  churchwardens,  preeentorkte 
There  is  only  one  parish-church  in  the  parish,  and  that  of  the  pariali 
■Ss  situate  in  the  township  of  B.     Separate  rates  have  dffeixUnti. 
^Wiiys  been  made  by  the  two  sets  of  churchwardens, 
^hen  the  defendants  went  out  of  office  the  sum  of  1 8/. 
jvemained  in  their  hands.  J.  71  and  J.  H.  were  church- 
"^ardens  for  the  country  hamlets,  when  the  defendants 
"^erc  churchwardens  for  the  township  of  Burton.     For 
^he  defendants  it  was  objected,  that  the  whole  body  of 
^urchwardens  appointed  for  the  parish  formed  but  one 
"^^rporatc  body,  and  that  the  action  should  have  been 
brought  by  all  the  present  against  all  the  late  church- 
wardens.    The  learned  Judge  overruled  the  objection, 
4UhI  the  plaintiffs  had  a  verdict  for  18/. 

Campbell 


\ 
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Campbell  now  tnovecl  for  a  new  trial,  and  relied  on 
the  ol^ectioo  before  mentioned.  It  is  true,  that  in  tfais 
ofotuf  parish  no  common  fund  was  raised.  The  churchwardens 
.appointed  by  the  township  of  Burton,  and  those  for 
the  country  hamlets  made  separate  rates  for  their  divi- 
sions respectively.  But  Bex  v.  Gordon  (a)  shews  that 
there  must  be  one  rate  for  the  whole  parish,  and  that 
separate  rates,  by  separate  bodies  of  churchwardens, 
cannot  legally  be  made.  {Bin/UyS.  The  rate  there  in 
question  was  a  poor-rate,  between  which  and  the  present 
there  is  this  material  distinction  :  there  may  be  an  imme- 
morial cu&lnm  BR  to  a  church-rate,  but  not  ss  to  poor- 
rates,  which  hod  no  existence  before  the  reign  ot  EUz.'^ 
At  all  events  the  appointment  of  churehnardens  cannot 
be  for  a  township,  it  must  be  for  a  parish ;  if,  therefore, 
the  ptaintilK  were  sworn  in,  and  acted  for  the  township 
o!  Burlon-upon-Trent,  they  were  not  legal  officers,  and  if 
they  were  appointed  for  the  whole  parish,  the  whole 
body  of  churchwardens  should  have  joined  in  the  action* 
therefore,  quacunque  vlS,  the  dercndants  arc  entitled  to 
a  new  trial. 
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was  raised.    I  am,  therefore,  of  opinion,  that  the  plain*  1823. 

tifi  being  invested  with  a  right  to  the  management  of  — — 

»  •II-  AiiL« 

tbat  snni)  are  oititled  to  maintain  an  action  for  it.  agnntt 


Rule  refused. 


TBOIUf. 


CoLLEY  and  Another  against  Streeton  and      ?j!r^* 

Others. 


Nov.  ISUk 


ASSUMPSIT  on  a  special  agreement     The  dcclar-  Where •  teiumt 

^  ^  omipiedy  under 

ation  stated,  that  by  a  certain  memorandum  of  an  agreement 
sgreement,  sealed  with  the  seals  of  the  defendants,  made  variety  of  pro- 

•  •  • 

My  25th,  1816,  between  plaintiffs  of  the  one  part,  I^iJJ^t'Sien, 
tod  defendants,  described  as  assignees  of  one  S.  Crancj  £jJL^,J^^JjI*^ 
t  bankrupt,  of  the  other  part;    reciting,  that  by  an  »»»«>"> tenant- 
agreement,   under  the  hand  of  J.  Peacock  of  the  one  Held,  that  tha 

hmdlord  might 

part,  and  &  Crane  of  the  other  part,   bearing  date  declare  gen^ 
March  29th,  1796,    J.  Peacock  agreed  to  let    unto  the  defendant 
SL  Cra:nef  and  S.  Crane  agreed  to  take  and  rent  of  J.  Pea-  ^nd  in  ommS^ 
wk^  certain  premises  therein  mentioned,  for  thirty-four  undCTtookta 
years,   at  the  yearly  rent  of  40/. ;    and  that  S.  Crane  «P«>»".  "^^^ 

'      ^  ^         J  out  setting  out 

thereby  agreed  to  keep  the  same  in  good  and  tenantable  ***•  «greement. 

/  ^*  ^  f  ^  Where  A,  held 

repair,  during  the  said  term,  and  that  Peacock  thereby  premites  under 

a  lease  contain- 

agreed  to  grant  a  lease  on  those  terms  to  Crane,  with  ing  a  clause  of 
Qsnal  covenants,  within  three  calendar  months^  and  that  want  of  rc^in, 
Crcne  agreed  to  execute  a  counterpart  thereof;  reciting  underlctTpaA 
•l«o,  that  Peacock  procured  a  lease  to  be  granted  to  him  ^J^^^^^' 

pair  within 
^^  Qontht  after  notice  for  that  purpose ;  the  premises  underlet  being  out  of  repair^ 
A*>  Undlord  threatened  to  insist  upon  the  forfeiture  if  they  were  not  repaired,  and  A 
V^  notice  to  2?.  to  repair.  Tlie  premises  at  the  expiration  of  three  months  from  that 
wDemnaiDiog  out  of  repair.  A,  entered  and  repaired  :  Held,  tbat  be  might  recoTerfrom 
^tlie  lam  expended  on  that  occasion.  After  the  repairs  were  done  by  A,^  but  before 
vt  CQQuoencement  of  the  action,  i/.  sold  his  interest  in  Uie  premises  to  a  person  who  pulled 
^^  ind  entirely  rebuilt  them :  Held,  that  this  did  not  depriTe  A,  of  his  right  to  recover 
***  vhole  sum  expended  by  him. 

Vol.  II.  T  of 
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of  the  said  premises,  together  with  olhei^  bj' one  io- 
dcnture,  dated  the  21st  Jannary,  180S,  for  r  longer 
term  than  ilmt  by  him  agreed  to  be  granted  at  afore- 
said ;  reciting  ah.o,  that  Peacock  afterwards  granted  an 
under-lease  cf  all  the  said  premises,  for  iicarlj  the  whole 
of  his  term  therein,  iinto<7.  .S.  and  t7.  <7.,  subject  to  the 
&ii<l  agreement  »ith  S.  Crane,  and  that  the  same  tinder- 
leaae  was  then  effectually?  vested  in  the  plaintiffi ;  rent- 
ing also,  thnt  defendants,  as  assignees  as  aforesaid,  were 
entitled  to  the  benefit  of  the  said  agreement  entered 
into  with  Crane :  the  said  plaintiK  did  agree  with 
the  defendants,  that  they  would,  on  or  before  the  9th 
of  September  then  next,  demise  and  lease  nato  Ab* 
fcndants  all  tlie  premises,  by  the  said  agreement  of  the 
29th  of  ManrA,  17i>6,  agreed  to  be  demised,  for  the 
residue  which  should  then  be  to  come  of  the  Batd  tehn 
of  thirty-four  years;  and  the  defendants  did  thereby 
agree  that  they  would  accept  such  lease,  and  eMctlte  a 
counterpart:  and  it  was  mutually  agreed,  that  tit  the 
said  lease  there  should  be  a  covenant,  Uiat  the  leneea 
should  pay  the  rent,  and  keep  and  preserve  the  pre* 
mises  in  EiifKcient  and  tcnaiitable  repair;  and  that  it 
should  be  lawful  for  the  plaintifTs  to  enter  and  view  the 
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ihiDgs  as  it  was  agreed  that  there  should  be  covenants        162S. 
£>r  the  lessees  to  do  and  perform.      Averment,  ijiajl; 
pkintifis  did,  before  any  lease  was  made,  viz.  from  the 
iday  and  year  first  mentioned,  until  the  commencemeot 
of  the  action,  suifer  the  defendants  to  occupy  as  afore- 
said, yet  the  defendants,  during  all  that  time,  suffered 
the  premises  to  be  out  of  repair ;  that  plaintiffs  entered 
and  viewed  the  premise^  and  on  17th  of  October^  in  the 
year  first  aforesaid,  gave  the  defendants  notice  of  the 
want  of  repair,  but  that  they  did  not  repair  within  three 
calendar  months,   by  reason  whereof  plaintifl^   were 
obliged  to  lay  out  a  large  sum  of  money  in  repairing 
the  premises.     Second  count,  that  on,  &c  in  consider- 
ation that  defendants,  at  their  request,  had,  before  that 
timc^  become,  and  then  were,  tenants  to  plaintiffs  of 
certain  premises,  they  undertook  to  keep  the  same  in 
|0od  and  tenantable  repair ;  that  they  did  not  do  so^ 
vhereby  plaintiffs  were  obliged  to  lay  out  a  large  sum 
of  money  in  repairs.     Third  count,  same  in  substance; 
and  common  money  counts.     Plea,  general  issue.     At 
the  trial  before  Abbott  C.  J.,   at    the  London  sittings 
before   this  term,   the  plaintiffs  gave  in  evidence  the 
agreement  set  out  in  the  first  count  of  the  declaration. 
Whereupon  it  was  objected  for  the  defendants,   that 
the  instrument    therein   recited,  bearing  date  March^ 
179G,  was  a  lease  to  Crancy  and   that   there  being  a 
subsisting  lease  at  the  time  when  the  new  agreement 
Was  made  with  the  defendants,    the  consideration   for 
the  promise   laid   in   the    first   count   was  incorrectly 
stated;    the  action  should  have  been  founded  on  the 
original  lease.     The  Lord  Chief  Justice  observed,  that 
it  was   immaterial   whether  the   instrument   were    or 
Were  not  a  lease,  las  the  second  and  third  counts  45tated 
that  defendants  bad  become  tenants  to  the  plaintiffs. 

T  2  The 
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The  p1uatt£&  then  proved  a  leose  to  Peacock^  with  a 
covenant  by  him  to  repair,  and  a  claiiie  of  re-eotry 
for  any  breach  of  covenant,  and  an  under-lease,  with 
like  covenants  granted  by  him,  which  afterwards  became 
vested  in  the  pUintiffi ;  they  then  proved  that  their  su- 
perior landlord,  on  (he  28th  oi  September,  1816,  gave 
them  notice  to  repiur  the  premises  in  question,  which  were 
oat  of  repair;  and  that  on  the  17th  of  Odoin- following, 
they  served  on  defendants'  solicitor  notice  to  repair.  The 
defendants  said  they  were  about  to  sell  the  premises,  and 
begged  that  they  might  not  be  then  compelled  to  re- 
pair. No  repairs  were  done  by  them,  nor  were  the 
premises  sold.  Plaintifis  fi-equently,  afterwards,  applied 
to  them  to  repair,  and  said  that  if  it  was  not  done  they 
would  send  workmen  to  do  it;  and  on  the  19th  of 
March,  1817,  the  plaintifis  sent  workmen,  who  repaired 
the  premises  at  an  expense  of  228/.,  doing  no  more 
than  was  necessary  to  pat  them  in  tensntabie  repair. 
No  express  assent  by  the  defendants  was  proved;  bot 
some  evidence  was  given  to  shew  that  they  knew  what 
was  going  on,  and  did  not  dissent  until  after  the  sum 
above  mentioned  had  been  expended.     The  defendants 
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Wilde  now  moved  for  a  new  trial,  on  the  ground  of       1825. 
a  variance  between  the  declaration  and  the  evidence^ 
and  on  the  c^round  of  a  misdirection  by  the  Lord  Chief     ^so»m/ 
Justice  as  to  the  quantum  of  damages.     This  was  an 
action  founded  on  an  implied  contract  to  repair  the 
premises  which  the  defendants  occupied ;  the  first  count 
let  out  an  agreement  to  grant  a  lease,  and  alleged  that 
the  defendants  agreed  to  occupy  according  to  the  terms 
of  that  agreement  until  the  lease  should  be  executedt 
He  second  and  third  counts  stated   tha(  a  tenancy 
existed.     Now,  if  the  instrument  of  1796  between  those 
under  whom  the  plaintiffs  claim  and  the  defendants  was 
a  lease,  it  was  still  subsisting  when  the  new  agreement 
was  entered  into  in  1816,  and  consequently  the  parties 
occupied  under  the  first,   and  not   under  the  second 
agreement ;  eo  that  the  consideration  laid  for  the  promise  • 
in  the  first  count  fails.     The  principle  upon  which  to 
decide  whether  any  instrument  be  or  be  not  a  lease,  is 
dearly  laid  down  in  Bac.  Abr,  Lease  (K).     ^^  Whatever 
words  are  sufficient  to' explain  the  intent  of  the  parties, 
that  the  one  shall  divest  himself  of  the  possession,  and 
the  other  come  into  it  for  a  determinate  time;  such 
words,  whether  they  run  in  the  form  of  licence,  covenant, 
or  agreement,  are  of  themselves  sufficient,  and  will,  in 
construction  of  law,  amount  to  a  lease  for  years,"     {^Ab^ 
hit  C.  J.  Supposing  it  to  be  a  lease,  and  that  the  first 
count  was  not  proved,  what  objection  is  there  to  the 
second  and  third  ?]     They  are  both  framed  on  an  im- 
plied promise,  arising  out  of  the  tenancy ;  whereas  the 
promise  was  express,  and  contained  in  an  instrument 
containing  a  variety  of  provisions,  the  whole  of  which, 
bJien  together,  formed  the  consideration  of  the  promise; 
the  wholes  therefore,  should  have  been  set  out  in  those 
counts.    {,Mbott  C.  J.  The  instrument  which  you  men- 
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tion  wu  not  under  seal ;  it  wag  merely  evidence  of  a 
continuing  promise  by  the  person  coming  into  pos- 
session, to  perform  the  contract  with  the  person  who 
might  happen  to  he  the  owner  of  the  premises. — Hol- 
royd  J.  If  the  defendants  were  occupying  under  the 
terms  of  the  original  agreement,  they  were  bound  to 
perform  the  terms  of  it ;  nor  was  it  necessary  to  set  out 
the  whole  of  it.  The  obligation  to  repair  arises  out  of 
the  tenancy :  the  agreement  shewing  a  tmancy  was  evi- 
dmce  to  prove  the  promise  as  laid ;  for,  by  law,  the  de- 
fendants as  tenants  were  bound  to  kcE-p  the  premises  in 
repair.]  Then,  secondly,  the  question  of  damages  was 
not  correctly  left  to  the  jury.  The  premises  were  ac- 
tually rebuilt  before  the  action  was  commenced ;  under 
inch  circumstances,  the  plaintiffs  could  not  have  claimed 
more  than  nominal  damnges  if  they  had  not  laid  otit 
their  money  in  the  repairs.  But  as  there  was  not  any 
evidence  to  shew  tliat  the  repairs  were  done  with  the 
assent  of  the  defendantg,  (and  without  sucli  nsE'ent  the 
plaintiffs  had  no  right  to  enter  for  the  purpose  of  doing 
them,)  they  ought  not  to  be  prejudiced  by  that  circum- 
stance. Suppose,  instead  of  repairing  the  premise*  them- 
oelves,  the  plaintiffs  had  brought  an  action  against  the 
derendants  fur  siiffenng  t}icm  to  be  out  of  repair,  null  nt 
thnt  before  tlie  nction  wns 
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In  OdobcTf  1 8 1 69  notice  to  repair  was  given  to  the  de- 
fendants, but  they  did  not  repair.  The  premises  were 
at  that  time  unoccupied ;  the  defendants  had  put  them 
up  to  sale  by  auction  and  bought  them  in,  but  were 
about  to  make  another  attempt  to  dispose  of  them.  Ap- 
plication was  then  made  to  the  attorney  for  the  de- 
fendants, who  said  that  they  wished  the  landlord  to 
sufier  the  premises  to  remain  unrepaired  until  after  the 
sale.  The  plaintiffs  then  gave  notice,  that  if  the  neces- 
sary repairs  were  not  done  by  a  certain  day,  they  would 
Ofder  thera  to  be  done.  Under  these  circumstances  the 
plaintifis  did  repair  at  a  certain  expence,  which,  at  the 
trials  was  proved  to  be  a  fair  and  reasonable  sum  to  be 
eipended  in  such  repairs.  1  told  the  jury  that  it  was 
qoite  immaterial  whether  the  action  was  founded  on  the 
iostrument  executed  in  1 796,  or  on  that  of  1 8  J  G,  because 
IQ  each  there  was  a  stipulation  to  repair;  and  further, 
that  it  was  not  necessary  for  the  plaintiffs  to  prove  that 
tfie  defendants  assented  to  the  repairs  being  done  by 
theip,  because  if  there  was  no  such  assent,  the  plaintiffs 
would  be  trespassers,  and  liable  to  an  action  for  thc3 
entry.  I  observed  to  them,  that  the  pl.iintiffs  were 
uadcr  an  obligation  to  repair  in  order  to  preserve  their 
own  estate ;  and  further,  that  as  landlords,  they  had  a 
right  to  have  the  estate  at  all  times  in  good  repair,  for 
otherwise  their  reversion  would  be  lessened  in  value; 
•od  I  left  it  to  them  to  decide  whether  the  sum  ex- 
pended was  or  was  not  reasonable.  They  found  that  it 
was^  and  I  cannot  say  that  I  am  by  any  means  dissatis- 
M  with  that  finding. 


■       I   .1 
CpLLSf 

SxiUUTQVf 


Batley  J.  I  think  that  this  case  is  free  from  all 
doubt;  the  defendants  held  the  premises  under  an  ob- 
ligation to  repair,  which  they  did  not  perform.     The 

T  4  measure 
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measure  of  the  damages  was  properly  the  loss  which  the 
plaintids  sustained,  by  reason  of  the  default  of  the  de- 
fendants. That  was  the  sum  reaspnably  expended  by 
Sturox.  jjjgjji  jjj  (joing  gu(,ii  repaii-s  as  were  necessary  for  the 
purpose  of  avoiding  a  forfeiture  of  the  lease,  which  they 
bad  of  these,  together  with  other  premises. 

HoLBOYD  J.  I  am  of  opinion  that  there  is  not  nny 
ground  for  a  new  trial  in  this  case.  The  plointiils  are 
entitled  to  retain  the  verdict  for  the  damages  given.  It 
is  clear  that  they  sustained  a  loss  to  that  amount,  in  re- 
puring  the  premises  which  the  defendants  ought  to  have 
repaired.  Assuming  that  the  landlords  lawfully  ^tered 
and  repaired,  this  is  quite  clear,  for  the  subsequent  re- 
building was  no  remuneration  to  them.  It  is  argued, 
however,  that  the  piaintiiFs  had  not  any  right  to  enter ; 
but  I  think  that  they  had,  on  the  ground  that  they  were 
liable  to  repair,  and  that  the  want  of  repair  by  the  de- 
fendants was  a  forfeiture  for  which  they  might  mter, 
under  the  provision  in  the  agreement,  that  there  should  be 
a  clause  of  re-entry  for  breach  of  any  covenant  in  the 
lease  contracted  for,  although  tliey  may  be  considered  as 
having  suliscqiKiiitly  waiveil  t!ie  forloiliii'c.     Bnt  what- 
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18SS. 


Warren  against  Howe.  'n^L 

/^OVENANT  on  an  indenture:  Plea,  non  est  factum.  Anani^ment 

At  the  trial  before  Abbott  C.  J.,  at  the  London  sit-  » judgment 
tings  after  last  term,  the  deed  was  produced  in  evidence;  ^j  ""ntrf 
and  it  recited,  that  the  defendant  being  indebted  to  the  JJ^^J^^ 
plaintiff  in  the  sum  of  50/.  55.,  and  being  unable  to  pay,  ***f/^  ^^' 
bad  requested  the  plaintiff  to  take  an  assignment  of  a  P*^- 1*  >^^ 
judgment  against  one  Morgan  for  168/.,   in  order  to  and  does  not 

uiflraiMrc  re* 

secure  to  the  plaintiff  the  payment  of  his  debt ;  and  that  quire  an  ad 
he  assigned  the  judgment  to  the  plaintiff,  to  secure  him  but  must  hare ' 
the  payment  of  50/.  5s.  upon  trust  in  the  first  place,  out  deed-st«npf 
of  the  monies  to  be  recovered  on  such  judgment,  to  pay 
the  cxpences  of  the  assignment,  and  all  necessary  ex- 
pences  in  enforcing  payment  of  the  judgment  not  exceed-  < 

ing  30/. ;  and  in  the^ncxt  place  to  pay  himself  the  50/.  5^., 
and  then  to  pay  the  residue  tq  the  defendant.  The 
deed  had  an  ad  valorem  stamp  of  1/.  \0s.  It  was  ob- 
jected that  it  ought  to  have  had  the  common  deed  stamp 
of  1/.  155.;  and  the  Lord  Chief  Justice  being  of  this 
opinion,  nonsuited  the  plaintiff,  but  reserved  to  him 
liberty  to  enter  a  verdict  for  50/.  5s.  if  the  Court  should 
be  of  opinion  that  the  deed  was  duly  stamped. 

4 

Jeremy  now  moved  accordingly.  The  deed  was  pro- 
perly stamped.  By  the  55  G.  8.  c,  IS'i.  sched.  part  I., 
tit  Co7iveyancei  a  stamp  of  \L  IO5.  is  required  upon  the 
sale  of  a  right  title,  interest,  or  claim,  into,  out  of,  or  upon 
any  lands,  tenements,  rents,  annuities,  or  other  property 
where  the  consideration*money  amounts  to  50/.,  and 

does 
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does  not  exceed  150/.  Now,  (be  sssignment  of  a  judg- 
ment-debt is  an  aKfiignmentof  B  right  to  property  witbia 
the  meaning  of  tbat  clause.  It  is  clear  that  a  chose  in 
action  may  be  .otugned  for  a  just  debt  (a),  and  tbat  a 
debt  upon  a  judgment  may  be  assigned  (A);  and,  al- 
though in  Buch  cases,  actions  must  be  brought  in  ths 
name  of  the  assignor,  still  the  assignee  has  n  property  in 
the  right  assigned ;  and  tbat  was  so  considered  by  Bui' 
lerJ.'m  Master  v.  Miller,  {e)  It  is  true,  that  the  Court 
of  Common  Pleas  in  Coats  r.  Perry  {d)  were  of  opinion, 
that  a  deed  of  ossignmfflit  of  propeny  to  truiteea  in  trust 
to  sisll*  was  not  a  conveyance  within  the  meaning  of 
this  clause,  on  the  ground  that  it  applied  only  to  actual 
■ales  between  vendor  and  vendee ;  but  here  there  was 
aa  actual  transfer  of  the  assignor's  right  to  the  amount 
of  the  debt  to  the  assignee.  Secondly,  if  it  does  not 
fall  within  this  clause  it  is  a  conveyance  of  property  in 
trust  for  sal<^  intended  only  as  a  security  for  sioney;  and 
for  the  duly  imposed  upon  such  a  deed,  the  schedule 
refers  to  title  Mortgage,  and  by  that  the  duty  of  1/.  lOi. 
is  required  in  cases  where  tlie  same  is  intended  as  • 
security  for  the  payment  of  a  sum  exceeding  50^  and 
not  exceeding  lOOl.    lo  the  deed  in  question,  it  wot 
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most  cases  the  former  duty  is  higher.     Whether  this 

clause  of  the  statute  requiring  the  ad  valorem  duty  be 

cumulative  or  not,   it  is  unnecessary  to  decide  in  this 

casc^  for  we  are  all  of  opinion  that  a  judgment*debt  is 

not  property  within  the  meaning  of  the  clause.     The 

words  are,  **  conveyance  of  any  right,  title,  interest,  or 

claim  to  any  lands,  tenements,  rents,  annuities,  or  other 

property^  for  or  in  respect  of  the  deed,  whereby  the  lands 

or  other  things  sold  shall  be  conveyed  to  the  purchaser. 

The  statute  enumerates  things  which  are  the  subject  of 

sale,  and  which  are  usually  converted  into  money ;  and 

I  think  that  the  expression,  other  property,  applies  only 

to  property  of  the  same  description  as  that  previously 

mentioned,  viz.  such  property  as  is  usually  the  subject 

of  sale  and   may  be  converted  into  money.     Now,  a 

jadgment-debt  is  not  a  property  of  that  description.     It 

clearly  does  not  fall  within  the  other  clause  which  has 

been  adverted  to,  because  it  is  not  a  conveyance  of  pro^ 

perty  in  trust  for  sale. 

Rule  refused. 


S83 


Wai 
Uowf. 


Blizabd  against  Kelly. 

\  CTION  for  slander.  One  count  charged  that  the 
defendant  had  wrongfully,  and  without  reasonable 
or  probable  cause,  imposed  the  crime  of  felony  uj>on 
the  plaintiff.  Plea,  not  guilty.  At  the  trial  before 
Park  J ^  at  the  last  assizes  for  the  county  of  Gloucester^ 
the  plaintiff  obtained  a  general  verdict  with  200/.  dam- 
ages. Taunton  now  moved  to  arrest  the  judgment, 
on  the  ground  that  the  count  which  stated  that  the 

(a)  See  Comyns*  Dig.  tit.  Action  on  the  case  for  Defamation,  D.  4.  and 
1  Ventrit^  264. 

defendant 


Thursday, 


A  count  in 
tUuider,  cbmrg- 
ing  that  defend- 
ant had  im  • 
poMcd  ujHtn  ihe 
piainlitf  the 
crime  of  fduny^ 
it  good  after 
verdict,  (a) 


CASES  Ik  MICHAELMAS  TERM 

defendant  had  imposed  upon  the  pluntiff  the  crime  of 
felony,  was  bad.  Those  worda.had  no  specific  mean- 
ing. If  the  plaintiff  recovered  damages  upon  that 
count,  he  might  afterwards  bring  an  action  for  the 
specific  words  used,  and  the  judgment  obtwned  in  this 
action  could  not  be  pleaded  in  bar.  Cook  \.  Cox  {a)  is 
an  authority  to  shew  that  the  words  themselves  ought 
to  be  set  out  in  the  declaration,  and  that  a  count  con- 
toining  such  a  general  charge  is  bad,  even  after  verdict. 
In  Pippetl  V.  Heam  (&),  although  it  was  held  that  a 
count  charging  generally,  that  the  defendant  bad  mali- 
cipusly  indicted  the  plaintiff  for  wilful  and  corrupt  per- 
jury was  good  after  verdict,  yet  a  distinction  was  there 
taken  between  felony,  which  embraced  a  variety  of 
charges,  and  perjury,  which  was  one  dislinct  crime. 

B.  Bayly,  amicus  curias,  stated,  that  he  had  for  many 
years  in  his  precedent-book  a  form  of  such  n  count,  and 
a  manuscript  note  of  a  case  taken  by  the  liUe  Lord  Chief 
Justice  Gibbs,  in  which  such  a  count  was  held  good 
after  verdict;  and  Slarkie,  amicus  curiae,  referred  the 
court  to  Davis  v.  Noaket.  (c) 

Anuivi-r  C.  J.     This  form  of  count  is  very  nncient. 
t  use  arc  a  bad  Irandation  of  the 
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The  objection  taken  to  such  a  count,  that  it  does  not        1925. 
specify  the  particular  felony  with  which  the  party  was 
charged  is  not  valid  after  verdict.  agninM 

*'  Kbllt. 

Rule  refused,  {a) 

(a)  The  following  case  is  taken  horn  Lord  Chief  Justice  CiUs*s  MS. 
Note  Book. 

Coleman  v.  Goodwin,  B,  R„  Easter,  1782.  — *  Case  for  slander.      The 

declaratioii  consi&ted  of  nine  counts.     The  first  stated  that  before,  &c.y 

one  J.ff,  lived  at  Brisloi;  that  said  J.  H,  before,  &c.,  and  whilst  he  lived 

at  Brisloi,  had  beeu,  and  was  suspected,  and  publicly  accused  and  charged 

with  baring  been  guilty  of  sodomitical  practices.      That  defendant,  in  a 

discourse  concerning  plaintiff,  and  concerning  said  J.  ff.,  and  concerning 

sodomy  and  sodomitical  practices,  spoke,  &c.    The  six  next  counts  charged 

different  sets  of  words.     The  eighth  repeated  the  same  colloquium  ;  and 

the  words  laid  were,  **  I  have  known  him  to  stay  aU  night  at  JI>*s;*' 

meaning,  &c.  to  inunuate  that  plaintiff  had  been  concerned  in,  and  bad 

been  guilty  of  sodomitical  practices  with  said  H0     The  ninth  charged  that 

defendant  had  imjyosed  the  crime  of  having  been  guilty  of  sodomiiical  jfraC' 

tkes  on  the  plainH/f, 

Verdict  for  plaintiff,  damages  5001.     The  verdict  was  general 

iFallace  and  Bearcro/l  contended,  in  arrest  of  judgment,  that  the  last 

two  counts  were  bad.     They  objected  to  the  eighth,  that  the  words  were 

dear  in  their  meaning,  and  innocent,  and  that  an  inuendo  may  fix  the 

doubtful  or  ambiguous  meaning  of  words,  but  cannot  annex  a  sense  totally 

collateral ;  4  Co.  17. :   and  to  the  iiinth  they  objected,  that  sodomitii^al 

practices  was  no  specific  charge ;  51ayer*s  case,  il/.  T.  18  G.5.,  where  the 

court  said  they  knew  what  treason  was,  but  not  what  treasonable  practices 

nieant.  (a) 

Solicitor' General  (Lee),  Wilson,  and  Pigotl,  contr^  said  the  old  doctrine 
of  words  was  now  exploded,  and  it  was  fully  settled  that  their  meaning 
*as  a  fact  to  be  left  to  the  jury. 

Lord  Mansfikld.  It  is  much  to  be  lamented  that,  upon  a  general 
verdict,  the  court  cannot  give  judgment  if  any  one  count  is  bad. 

It  is  objected  that  the  last  count  contains  no  description  of  any  crime 
blown  ill  law.  That  is  ^ot  necessary.  It  charges  it  in  tiie  vulgar 
language,  which  is  sufficient. 

Next,  it  is  said  that  the  words  in  the  eighth  count  arc  not  sufficient,  && 
What  do  these  words  signify  ?     Can  any  one  doubt  ?     The  meaniug  of 
>ll  words  depends  on  the  subject  matter.     It  is  for  the  determination  of 
the  jury,  and  was  Icfl  to  them. 

(a)  Reported  2  IT.  Bl.  1165.,  but  the  dictum  here  cited  is  not  iu  the 
printed  report* 

AsHHuaaz 
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1S3S.  AwtauuT  J.     The  effect  of  tbe  wordi  au  At  htMnt  ii  vhit  k  to  he 

— ^__  consdtred.      Tbe  old  i  m  i  mn  ■  di^ncc  to  the  liw. 

Buiia>  BcLLn  3.     Row  Mt  wouM  reft  upon  dra  bare  inoendo,  might  be 

'("'"*'  doabirul ;  but  with  the  colloqutum  tbcn  cu  be  do  doubt    Tbe  queMioB 

u,  wbelber  ihete  wotdi,  b;  aiij  conitmction,  can  xnaa  to  impute  lodomf . 

Tbi;  otrtBDif  Bu,  and  it  is  found  the;  do.      Tbe  rcMon  for  aimdng 

jndgmcDt*  upon  general  lerdicti  in  cifil  ca»t  <•  becwK  the  court  cannot 

tell  how  lu  apportioQ  tbe  damage*.     In  indictmeiits  it  a  differenv  faecauae 

it  appean  tbal  Ibc  defendant  bai  been  guilty  of  a  crime  for  whidi  ha  ia 

At  to  tbe  lait  count,  lamii  will  not  lUpport  inch  ■  count.  It  ti  nnder- 
itood  to  jncan  an  iccuaalion  before  a  magiitrate ;  but  in  lucb  an  accutation 
it  h  uot  nccnearj  to  uie  tbe  word)  of  a  legal  charge;  that  ii  made  oat 
k  bj  tbe  eridcnce. 

Euladi 


mitted  to  gaol 
lor  trial,  who 
are  able,  but 


The  Kino  against  The  Justices  of  the  North 

Riding  of  Y0RK3RIRE. 

J^  STAPYLTON,  Esquire,  a  magistrate  for  the 
North  Riding  of  Yorkshire,  in  his  official  capacity, 
refuwtowork,  vislted  the  housc  of  Correction  at  Norikallerion,  on  the 
brlaviohaTe  14th  October,  1S23,  and  found  that  several  prisoners 
n'l^rarthrai  Committed  for  trial  had  been  compelled  to  work  upon 
andth^ora'    ^^  treod-mjll,  agoiust  their  inclinations.     On  the  same 
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cases  of  such  prisoners  as  might  be  sentenced  thereto^        1 823* 

and  for  the  employment  of  other  prisoners ;  and  also, 

that  persons  committed  for  trial,  who  were  able  to  work,        ajgahui 

Tb€  ^UitiCM  of 

and  had  the  means  of  employment  offered  them,  by  th«  K.  RUiof 
which  they  might  earn  their  support,  but  who  should 
obstinately  refuse  to  work,  should  be  allowed  bread  and 
water  only.  Upon  an  affidavit  disclosing  these  facts, 
and  the  belief  of  Mr.  Stapylion  that  bread  and  water, 
unaccompanied  by  any  other  article  of  food,  does  not 
afford  sufficient  nourishment  for  the  due  support  of 
human  nature^  and  that  upon  such  a  diet  Uie  health  of 
prisoners  cannot  be  preserved,  ' 

Scarlett  (and  Alexander  was  with  him)  moved  for  a 
mandamus  to  the  justices  of  the  peace  for  the  North 
Riding  of  Yorkshire^  commanding  them  to  enquire  into 
and  rectify  this  abuse.  By  stat.  4G.  4.  c.64.  «.  17., 
^  any  justice  is  empowered  to  enter  into  and  examine 
the  state  of  any  gaol,  as  often  as  he  shall  think  fit,  and 
is  required  to  report,  in  writing,  any  abuse  therein,  to 
the  next  quarter  sessions;  which  abuse,  so  reported, 
shall  be  taken  into  immediate  consideration,  by  the  jus- 
tices at  such  sessions,  and  the  most  effectual  measures 
adopted  for  enquiring  into  and  rectifying  such  abuse,  as 
soon  as  the  nature  of  the  case  will  allow."  Now,  if  this 
Court  see  that  the  justices  have  not  complied  with  the 
directions  of  that  section,  in  rectifying  the  abuse  pre- 
sented, it  will,  by  mandamus,  compel  them  so  to  do. 
By  section  10.,  certain  regulations  are  prescribed  for 
the  management  of  prisons;  and  by  the  thirteenth  re- 
gulation it  is  provided,  that  ''  every  prisoner  maintained 
at  the  expence  of  any  county,  &c.,  shall  be  allowed  a 
sufficient  quantity  of  plain  and  wholesome  food,  to  be 

regulated 
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1S23.  related  by  the  sessions ;  regard  being  had  (so  far  m 
!r*  may  relate  to  convicted  prisoners)  to  the  nature  of  the 
njMfa^  labour  required  from,  or  performed  by  such  prisoners, 
tb*  N.  auiBg  so  that  the  allowance  of  food  may  be  duly  apportioned 
thereto :  and  the  justices  may  order  for  such,  prisoners  of 
every  description  as  are  not  able  to  work,  or  being  ablc^ 
cannot  procure  employment  sufficient  to  sustain  them- 
selves by  their  industry,  or  who  may  not  be  otherwise 
provided  for,  such  allowance  of  food  as  the  juaUces  ^all 
think  necessary  for  the  support  of  health."  Then 
section  S7.,  reciting  that  '*  persons  are  oRen  committed 
to  prison  for  trial  who  are  willing  to  be  employed  in 
such  work  as  can  be  conveniently  execiilcd  in  the  prison 
to  which  they  are  so  committed,  and  it  is  fit  that  such 
persons  should  be  so  employed  rather  than  that  they 
should  be  obliged  to  remain  idle  during  their  confine- 
ment," enacts,  that  any  visiting  justice  may  authorize, 
by  an  order  in  writing,  the  employment  of  any  such 
prisoners,  with  their  own  consent,  in  any  such  work; 
and  that  the  keeper  of  such  prison  is  to  employ  such 
prisoners  in  such  work  or  labour  accordingly,  end  is  to 
pay  to  such  prisoners  any  such  wages,  or  portion  of  the 
md  cl  such  periods  as  shall  be  tlii-ectcd  by  siich 
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to  compel  the  nntried  prisoners  to  work  against  their        1823* 
will ;  for  if  they  do  not  work  at  the  employment  pre- 

Toe  Krao 

scribed,  they  will  have  no  other  allowance  than  bread        asaimt 

The  Justlott  of 

and  water.     That,  too,  cannot  be  considered   ^^  plain   tfat  N.  RidUng 

and  wholesome  food,"  within  the  meaning  of  the  tenth 

section.    Such  food  must,  necessarily  be  of  a  description 

adequate  to  the  due  preservation  of  health  ;  yet  that  is 

negatived  by  the  affidavit.    It  is  true,  that  no  individual 

case  is  mentioned  in  which  the  allowance  of  bread  and 

water  alone  has  had  a  prgudicial  effect  upon  the  health 

of  the  prisoner,  but  it  is  notorious,  that  many  of  the 

diseases  afflicting  the  labouring  classes,  result  from  too 

qpare  a  diet.     \_Abbott  C.  J.    How  are  we  to  judge  what 

is  <*  plain  and  wholesome  food?"     That  is  matter  upon 

which  the  justices  are  exclusively  to  decide.     Gan  you 

refer  us  to  any  act  of  parliament  which  makes  it  com* 

pulsory  on   the  county  to  provide  with  food  persons 

committed  for  trial  7]    The  only  statutes  bearing  upon 

that  point  are    19  Car.  2.  c.  ^.,   SI  G.  3.  c.46.  s.  IS., 

and  4  G.  4.  c.  64. 

Abbott  C.  J.  It  appears  by  the  preamble  of  the 
19  Car.  2.  c.  4.  that  before  that  statute  there  was  not 
any  sufficient  provision  made  for  the  relief  and  setting  on 
work  of  poor  persons  committed  to  gaol  for  felony  and 
other  misdemeanors,  and  that  they  actually  many  times 
perished  before  their  trial,  and  that  the  poor,  living  there 
idle  and  unemployed,  became  debauched,  and  came 
forth  instructed  in  the  practices  of  thievery  and  lewd- 
ness ;  and  that  statute  then  enabled  the  justices  at  ses- 
sions to  provide  a  stock  of  materials,  out  of  the  county 
rate,  for  setting  on  work  poor  prisoners,  and  to  bestow 
the  profits  arising  from  such  labour  towards  their  relief. 

Vol.  II.  U  The 
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The  statntQ  SI  G.3.  c.  46.  s:  1 9.  extends  the  prorisions 
of  the  forincr  statute  to  all  priaonars  whatever  wUhin 
the  gaols,  who  mtiy  be  inclined  and  willing  to  work ; 
S  snd  by  the  recital  in  the  thirteenth  section,  it  appear^ 
that  even  at  that  time  the  health  of  the  prisoners  was 
ftvquently  so  afTected  b;  want  of  necessary  food  as  to 
render  them  incapable  of  labour  when  released;  and 
the  justices  at  sessions  are  thereby  authorized  to  order 
money  to  be  paid  oat  of  the  county  rate  towards  asMit- 
ing  prisoners  of  every  description  who  are  not  able  t» 
work,  or  who,  being  able,  cannot  obtain  cmployaient  suf* 
ficient  to  sustain  themselves  by  their  industry.  It  is  slciir, 
therefore,  that  before  the  late  statute  [Prisoners  who  wera 
tMi  and  unwilling  to  work  were  not  entitled  to  be  main- 
tained at  the  public  cxpencc ;  and  it  is  not  centeulcd 
that  that  statute  casts  such  a  burthen  upon  tlie  public 
There  being,  therefore,  no  provision  in  any  act  of  parlia- 
mefit  to  compel  the  county  to  provide  food  Sur  thoae  who 
sra  able  but  unwilling  to  work,  we  cannot  grant  i^  man- 
damus to  compel  ilie  justices  to  order  any  species  of  (bod 
to  be  provided  for  such  prisoners.  We  ouf^lit  to  see 
clearly  that  the  magistrate*  have  neglected  soms  duty 
imposed  upon  them  by  law  before  we  compel  them  to 
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niiwilliiig  to  work,  and  if  that  be  so  the  justices  have       188S. 

already  done  more  than  the  law  required  them  to  do^ 

by  orderinir  such  persons  bread  and  water.  ^^nar 

B£6T  J.  (a)  *  I  think  that  a  writ  of  niondamus  ougltt  niot 
to  issue  in  this  case,  because  the  magistrates  hare  already 
done  more  than  we  could  order  them  to  do.  IF  the  law 
requires  a  certoin  thing  to  be  done,  we  may  order  it  to  be 
done  by  the  party  upon  whom  the  obligation  of  doing  it 
is  imposed.  If  he  is  to  act  according  to  his  discretion, 
and  he  will  not  act  or  even  consider  the  matter,  we  may 
compel  him  to  put  himself  in  motion  to  do  the  thing, 
but  we  cannot  control  his  discretion.  By  the  statute 
i  G.  4.  c.  64.  5.  1  ?•  the  justices  at  sessions  are  bound, 
upon  its  being  reported  by  a  magistrate  that  certain 
abuses  exist  in  a  gaol,  to  take  that  report  into  consider- 
ation. In  this  case  a  magistrate  made  his  i*eport  that 
prisoners  commiited  for  trial  were  compelled  to  work 
on  the  tread  mill.  The  justices  at  sessions  took  that 
report  into  consideration,  and  determineil  that  the 
tread-mill  should  be  applfcable  both  as  hard  labour  to 
such  prisoners  as  were  sentenced  thereto,  and  for  the 
employment  of  all  other  prisoners.  So  far  they  have 
complied  with  the  act  of  parliament,  by  taking  the 
matter  into  consideration ;  but  it  is  said  that  they  have 
not  rectified  that  which  is  alleged  to  be  an  abase,  be- 
cause they  have  directed  the  tread-mill  to  be  used  for 
the  employment  of  all  prisoners,  and  have  also  ordered 
that  persons  committed  for  trial,  who  are  able  to  work, 
and  have  the  means  of  employment  ofiered  them  by  the 
magistrates,  b^  which  they  may  earn  their  support,  but 
who  obstinately  refuse  to  work,  shall  be  allowed  bread 

(«)  AA^ /.  IMS  in  a»  JUIl  CMC 
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1623.  and  water  cmly;  and  it  ia  iouEtcd  that  that  is  not  plain 
~~~  and  wboleaome  food  for  their  support,  and  therefore  a 
a*(Mt  Tiolation  of  the  thirteenth  regulation.  It  is  not,  how- 
ten.  Bidlag  ever,  ibr  us  to  decide  whether  it  be  or  be  not  sufficient, 
the  quality  and  quantity  of  the  food  being  left  to  the  * 
'  diacredon  of  the  magistrates.  But  what  right  has  a 
prisoner  to  whom  work  is  oifered,  and  who  is  able  to  do 
h,  but  will  not,  to  hare  any  food  at  the  expense  <^  the 
county.  According  to  the  poor  laws,  he  who  is  able  to 
labour  is  to  be  maintained  by  labour  only,  and  nothing 
is  to  be  provided  for  bim  but  a  means  of  employment. 
N«ther  humanity  nor  policy  requires  that  one  on  whom 
a  charge  of  felony  has  been  made  on  oaib,  should  be  in 
a  better  situauon  than  one  who  lives  unsuspected  of 
crime.  The  common  law  mode  no  provision  for  main- 
taining prisoners  in  idleness.  And  the  preamble  of  the 
19  Gir.  2.  c.  *.  is  a  legislative  declaration  of  the  mis- 
chievous consequences  resulting  from  poor  prisoners  not 
having  the  means  of  tupporling  themselves  by  labour, 
and  from  iheir  living  in  idleness,  and  that  statute  as  a 
remedy  for  this  error,  enacts  that  the  justices  shall  pro- 
vide materials  ibr  setting  on  such  prisoners  to  work. 
The  wise  principle  of  that,  as  well  as  all  other  statates 
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content  of  such  prisoners.     This  section  prevents  them        1 82S. 
from  forcing  such  prisoners  to  work  against  their  will,        -"^ 
bnt  it  does  not  oblige  them  to  find  food  for  such  as  are        a^primu 
able  and  will  not  work.  An  idle  person  has  no  right  to  the*N.  Riding 
the  roaintennnoe  now  claimed  for  him,  and  therefore  we  ^  Y*^*'^*"'** 
cannot  order  the  magistrates  of  the  county  to  provide 
belter  food  for  such  prisoners  than  they  have  already 
offered  them.    I  do  not  mean  to  say  that  magistrates  in 
all  cases  would  be  justified  in  offering  to  such  prisoners 
the  same  severe  labour  that  persons  condemned  to  hard 
labour  are  bound  to  perform.    Inasmuch  as  the  object 
of  employment  of  prisoners  committed  for  trial  is  sup- 
port and  not  punishment,  it  moy  perhaps  be  fit  to  pro- 
vide the  most -profitable  and  least  irksome  labour  which, 
consistently  with  the  security  of  the  prisoners  and  the 
situation  of  the  gaol,  can  be  provided. 

Rule  refused. 


Drayton  and  Another  against  Dale.  jvbiS2«fri4M 

A  SSUMPSIT  by  the  plaintiffs,  as  indorsees  against  Atsumput  by 

the  defendant,  as  the  maker  of  a  promissory  note,  against  Um 
dated  the  22d  of  September y  1818,  for  50/1,  for  value  re-  Slll^"'!^* 

p«yabletojtf.^. 
or  hill  order.  Plea,  first,  non  as.suinpMt;  and,  secondly,  tliat  A.  B.  became  a  bankrupt,  and 
that  bia  property  was  duly  assigned  to  MtsigneeA,  whereby  the  interest,  title,  and  right  to 
indorse  the  promissory  note  before  the  time  of  indorsement  became  vested  in  the  assignMi^ 
whereby  the  indorwment  by  A.  D.  was  void,  and  created  no  right  in  the  plmintiflFk  to  lue. 
Replication  to  the  last  plea,  that  the  indorsement  was  made  with  the  consent  of  tlie  aa- 
tigoecf.  Rejoinder  taking  issue  upon  that  fact.  A  verdict  baving  been  found  for  the 
plaintiff  on  the  first  isf>ue,  and  for  the  defendant  on  the  second,  it  was  h^  that  the  plain- 
tifTwas  entitled  to  judgment  upon  the  whole  record.  First,  because  tha  defendant,  who 
had  made  the  note  payable  to  ^.  B,  or  his  order,  was  estopped  from  saying  that  A,  B. 
wm.%  not  competent  to  make  an  order.  Secondly,  because  the  property  acquired  by  a  bankmpC 
sutMcquei  tly  (o  hu  bankruptcy  does  not  aUolutcly  vest  in  the  assignees,  although  they 
bavc  a  right  to  claim  it ;  but  if  they  do  not  make  any  claim,  the  bimknipt  bat  a  right  to 
Mcb  property  agaioat  aU  other  persons. 

U  3  ceived. 
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I823>  oeived,  pajrable  twenty-four  monthi  after  dkt^  to  one 
Qmmtlett  Ciank,  or  Ma  order,  and  by  tbs  laul  Q.  Charie 
iadorBed  te  Messrs.  Kmi^t  and  Fretman,  and  hj  them 
indened  to  tbe  plwntift.  Ptea,  first,  geMral  issu^  and 
snoadly,  tbe  bankruptcy  of  tbe  said  G.  CiaHce  a»d  cme 
Q,  Whitehtad  the  younger,  by  virtue  of  a  ctunmission  of 
bankrupt  dated  and  i»ued  the  Idth  Mwnndn^  lBt4, 
and  an  as^^ment  thereupon  by  tbe  comiatsKoners  to 
Messrs.  GibstM,  Wilson,  and  Howeii,  dated  tlic  1st  Ot^ 
cemitri  1S14,  h;  reason  of  which  and  by  fofce  of  the 
statute  ill  such  cbm,  &c.  the  ialerest,  tUl^  and  eight  to 
irnlom  the  saitl  pronissory  note  in  tbe  declaration  men- 
tioiwd^  iiefore  and  at  the  time  of  the  indorsement  by 
Q.  0*rke,  became  and  was  ve«ted  in  the  said  awigneei, 
and  dot  in  the  said  Clarke,  and  thereby  the  indorsemmt 
of  Clarke  became  vmd,  and  created  rn>  right  in  tbe 
l^aiotiflB  M  sue.  '  The  plainlifili  joJiitid  issue  on  the  first 
plea  and  replied  to  the  second,  ihnt  after  the  as^i^rnment 
to  the  assignees,  the  indorsement  of  Clarke  was  made  by 
him  by  and  with  the  consent  of  the  said  assignees.  Re- 
joinder denying  such  consent,  Khcreupoo  issue  was 
joined.     At  the  trial,  before  Abbott   C.  J.,  at  the  ad- 
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ant  for  the  recovery  of  the  debt,  Clarke  proposed  to 
take  that  debt  upon  his  own  accounti  and  Wilson  as- 
sented to  that  proposal.  Clarke  informed  the  defendant 
of  this  arrangement!  and  he  gave  the  promissory  note 
in  question  in  part  payment  of  his  debt ;  Clarke  in- 
dorsed il  for  a  bona  fide  debt  to  Knight  and  Freeman^ 
and  the  latter  indorsed  it  for  a  valuable  consideration 
to  the  plaintiffs  Neither  Knight  and  Freeman  nor  the 
plaintiffs  knew  of  the  circumstances  under  which  the 
note  was  given.  Upon  counsel  beiug  heard  in  a 
former  term,  the  Court  were  of  opinion  that  there  was 
not  any  evidence  that  the  note  was  indorsed  by  Clarke 
with  the  consent  of  all  the  iissignees,  and  they  ordered 
the  verdict  to  be  entered  for  the  plaintiffs  on  the  first 
issue,  and  for  the  defendant  on  the  second  issuci  and 
that  the  case  should  be  submitted  for  argument  upon 
the  following  question,  whether  or  not  the  plaintiff!}  were 
entitled  to  the  judgment  of  the  court  upon  the  whole 
record  so  framed,  notwithstanding  the  verdict  found  for 
the  defendant  on  the  special  plea. 


1823. 


DRAYVOir 

agobUm 
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F>  Pollock^  for  the  plaintiffs.  The  question  raised  upon 
the  pleadings  is,  whether  the  previous  assent  of  the 
assignees  is  necessary,  in  order  to  enable  a  bankrupt  to 
pass  the  property  in  a  bill  or  note  by  indorsement.  It 
is  not  alleged  that  the  assignees  claimed  the  property, 
but  merely  that  the  bankrupt  had  no  title.  It  is  clear, 
however,  from  a  series  of  authorities,  that  an  uncerti- 
ficated bankrupt  has  an  interest  in  property  acquired 
after  his  bankruptcy,  unless  his  assignees  claim  it. 
Ashley  V.  Kelt  (a),   Chippendale  v.  Tomlinson  (i),   JVebb 


(o)  2  Sir,  1207. 


(b)  Cooke' t  B.  Laws.  406.  7th  ed. 

t 
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T.  Fox  {a),  FawUr  v.  Damn  (i),  and  QiUs  v.  Barrtm.  {c) 
Besides,  in  this  case  the  note  was  payable  to  .the  bank- 
rupt, or  his  order.  The  dercndant,  by  giving  sudi  a 
note,  held  out  to  the  world  that  the  bankrupt  was  ca- 
pable of  making  an  order  upon  the  note,  and,  therc£>re, 
is  estopped  now  front  «iying  that  he  was  not  competent 
■o  to  do. 


Chitty,  contra.  The  property  to  tlie  note  absolutely 
vested  in  the  assignees,  and  they  took  that  property,  not 
as  individuals,  but  as  trustees  Gir  the  creditors ;  and  in 
that  character  they  were  bound  to  take  to  the  prqierty. 
Nias  V.  Adamson  {d)  is  a  strong  authority  to  shew  that 
the  properly  actually  vests  in  the  assignees  by  the  ss- 
Ngnment ;  and  Kitchen  r,  Bartxh  (e)  shews  that  it  is  im- 
material whether  the  property  came  to  the  bankrupt  be- 
fore or  nfler  his  bankrnptcy.  In  that  case  it  was  argued, 
but  without  success,  that  the  deTendant,  by  having  con- 
tracted with  the  bankrupt  was  estopped  from  saying 
tbat  he  had  no  title-  It  is  tme  that  there  the  assignees 
interfered;  but  Sias  v.  Adamson  shews  that  that  makes 
no  difference.     And  it  is  clear  that  a  bankrupt,  aAer  an 
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the  Court     The  action  is  brought  upon  a  promissory        1823, 

note,  payable  to  Clarke  or  order,  and  indorsed  by  him       — — 

to  a  third  person,  and  by  him  to  the  plaintiiis.     The        oBoniit 

Dale* 
defendant  pleaded,  first,  non-assumpsit,  and,  secondly, 

liie  bankruptcy  of  Clarke  on  the  19th  Novembery  18H, 
and   an  assignment  by  the  commissioners  to  the  as- 
signees, on  the   1st  December^  1814,  and  that  thereby 
the  interest,  title,  and  right  to  indorse  the  promissory 
note,  before  and  at  the  time  of  the  indorsement  by  Clarkey 
became  vested  in  the  assignees  and  not  in  Clarke^  and 
the  indorsement  of  Clarke  was  void,  and  created  no 
right  in  the  plaintiiis  to  sue.     To  that  plea,  the  plain- 
tifis  replied,  that  after  the  assignment  to  the  assignees, 
the  indorsement   of  Clarke  was   made  by  him  with 
the  consent  of  the  assignees,  and  issue  was  taken  and 
joined  upon  the  fact  of  such  consent,  and  the  jury  having 
found  a  verdict  for  the  plaintifik  on  the  general  issue,  and 
for  the  defendant  on  the  other  issue,  the  question  is, 
whether  the  plaintiffs  be  entitled  to  judgment,  notwith- 
standing the  verdict  found  for  the  defendant  on  the 
second  issue.  It  must  now  be  taken  as  a  fact,  that  the  in- 
dorsement was  made  by  Clarke  without  the  consent  of  the 
assignees,  and  then  the  question  is,  whether  Clarke^  hav- 
ing made  such  an  indorsement  without  the  previous  con- 
sent of  his  assignees,  could  thereby  transfer  any  interest 
in  the  note  to  his  indorsee.    Now,  inasmuch  as  the  note, 
which  is  a  ncgotioble  instrument,  is  made  payable  to 
Clarke  or  his  ordevj  and  it  is  greatly  to  the  advantage  of 
commerce  that  such  an  instrument  should  be  transfer- 
able by  indorsement,  we  ought,  according  to  the  rules 
and  principles  of  law,  which  are  framed  with  a  view  to 
the  general  convenience  of  mankind,  to  give  effect  to 
the  transfer  of  such  a  negotiable  instrument,  unless  some 

plain 
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pUia  rule  of  law  inlerfera  to  prevent  it.  Now  »  it  « 
juit  condiuioa  of  law,  from  the  facti  stated  in  the  pies, 
i^iimi  ihat  the  right  and  title  to  indone  this  note  was  Tested 
absolutely  in  the  assignees  ?  I  am  of  opinion  that  it  is 
not.  If  the  right  and  title  to  the  note  were  vested  ab- 
Holutely  in  them,  it  would  follow  as  a  necessary  conse- 
quence, that  the  right  and  title  to  every  other  chattel 
acquired  by  an  uncertificated  bankrupt  alter  his  bank- 
luptcy  would  vest  in  them  absolutely ;  but  the  case  of 
fVeiA  V.  For  {a)  is  an  authority  to  shew  that  an  uncerti- 
ficated bankrupt  has  a  right  to  goods  acquired  by  him 
since  his  bankruptcy,  agaiust  all  the  world  but  his  as- 
signees, and  that  he  may  maintain  trover  fur  them 
against  a  stranger.  It  is  clear,  therefore,  that  the  bank- 
rupt has  a  property  in  such  goods-  The  a!<signces  have 
vested  in  them  a  right  to  interfere  and  claim  the  pro- 
perty ;  and  if  they  do  make  any  claim,  ii  is  effectual 
against  the  bankrupt  and  ail  tlie  world ;  but  if  they  do 
not  interfere,  then,  as  between  the  bankrupt,  (ur  one 
.claiming  under  htm,)  and  hu  debtor,  the  latter  caaoot 
set  up  their  title;  but  the  bankrupt  has  a  right,  io  a 
court  of  law,  to  enforce  the  payment  of  bis  debt.  Io 
Kilchfn  V.  Barlsc/i  llie  assiHin'c^  clnimt-il   i 
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Bayuy  J.      I  am  of  optnioa  that  the  plaintifSi  are        1 8Stt. 
4oiitlecl  t»  retain  iheir  vercUot  oo  the  general  issue^  ami 
that  the  verdict  on  tlie  special  plea  if  not  tufRcient  to 
deprife  them  of  the  judgment  in  this  case.     Thb  is  $m 
action  upon  a  note  payable  to  Clarke  or  to  the  order  of 
Clarke*     The  defendant,   therefore,  by  making  aooii 
note,  intimates  to  all  persons  that  he  considers  Clmh^ 
o^pable  of  making  an  order  sufficient  to  transfar  tha 
property  in  the  note.     Tbo  defence  now  set  up  is,  that 
although  he  has  issued  a  security  to  the  worlds  impott* 
ing  on  the  &ce  of  it  tliat  Clarke  was  capable  of  noktag 
soch  an  order,  yet  that  in  fact  lie  was  incapable*     Now 
this  is  a  fraud  upon  the  public*    It  is  a  general  prindn 
ple^  applicable  ta  all  negotiable  securities,  that  a  persoti 
shall  not  dispute  tlie  power  of  another  to  indorse  suoh 
an  instrument,  when  he  assevts  by  the  instrument  wliieh 
be  issues  to  the  world,  that  the  other  has  such  powecw 
Thus  in  Ta^or  v.  Cfoker  (a),  before  Lord  EUembofOiigk^ 
a  bill  was  drawn  by  two  infants;    the  defendants  ac- 
cepted, and  the  two  infants  indorsed^  and  it  was  tield 
tliat  inasmuch  as  the  defendants  had,  by  accepting  thet 
bill,  admitted  that  the  infants  were  competent  to  in* 
dorse,  they  should  not  be  permitted  afterwards  to  sajr 
that  they  were  incompetent.     So  in  this  case  the  de- 
fendant has   affirmed   to   the   world   that   Clarke  was 
capable  of  making  an  order.     The  facts  aic,  that  the 
bankrupt  indorsed  to  Knight  and  Freeman,  and  thai 
they  indorsod  to  the  plaintiffs,  and  that  neither  tlie  pkun^ 
tiffs  oi*  K.  and  F.  knew  that  Clarke  was  a  bankrupt.    U 
is  settled  by  many  decided  cases,  that  tliough  an  uucei^- 
tificated  bankrupt  cannot  resist   the  claim  of  his  aa- 

(a)  4  Jfti*.  187. 

signecs 
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■igneet  to  any  property  which  he  has  acquired  since 
bis  bankruptcy,  yet  Uiat  he  may  acquire  property  and 
EoaiiitiuD  actions  in  respect  of  it,  unless  the  asaigneea 
interfere  to  prevent  him,  This  question  was  much  dis- 
cnsied  in  Chippendale  v.  Thmlinsoit  That  was  an  action 
np<Hi  an  attorney's  bill.  The  defendant  pleaded  the 
bankrupt^  of  the  plaintiff  b^re  the  bill  was  incurred^ 
and  that  plea  was  held  insufficient,  on  the  ground  that 
the  rights  of  the  assignees  were  not  to  be  taken  into 
consideration,  unless  they  themselves  interfered.  That 
case  has  since  been  followed  by  Fcrder  v.  Damne,  and 
other  cases.  It  appears  to  me  that  as  the  defendant,  by 
the  form  of  his  note,  has  stated  that  he  will  pay  to 
Clark^B  order,  he  cannot  now  allege  Clart^s  inabili^ 
to  make  an  order  as  a  ground  of  defence  to  this  action; 
and,  secondly,  that  the  bankrupt  may  acquire  property 
subsequently  to  his  bankruptcy,  and  retain  that  pro- 
perty against  all  the  world,  except  his  assignees. 

HoLROTS  J.  I  think  that  the  plaintiAs  are  entitled  to 
the  judgment  of  the  Court  upon  the  whole  record,  not- 
withstanding the  verdict  found  for  the  defendant  upon 


DXM^E* 
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rights  when  he  took  it.  Thus  where  a  bill  of  exchange       189S. 
or  promissory  note,  transferable  by  indorsement,   has 
been  lost  or  stolen,  a  person  deriving  his  title  through       '^'^ 
another  who  hnd  no  right  to  indorse,  may  transfer  a  right 
to  an  innocent  indorsee.     Here  the  defendant  himself 
gives  Clarke  authority  to  indorse,  and  he  asserts  to  all 
those  who  see  the  bill,  that  Clarke  has  that  authority, 
and  the  assignees  have  not  made  any  claim.      I  think, 
therefore,  that  the  defendant  is  estopped  from  setting  up 
their  rights.  It  is  not  true  that  the  assignment  vests  abso- 
lutely in  the  assignees  all  the  property  acquired  by  the 
bankrupt  subsequently  to  his  bankruptcy.     It  would  be 
most  injurious  to  the  bankrupt  if  that  were  so,  for  if  they 
were  unwilling  to  sue,  and  he  was  unable  to  sue,  the 
consequence  would  be,  that  he  might  lose  property  so 
acquired,  and  the  residue  of  his  property  would  remain 
liable  to  his  debts.    AsUejf  v.  Kell  [a)  is  an  authority  to 
shew  that  property,  even  the  subject  of  trade  and  sale, 
so  acquired  by  the  bankrupt  subsequently  to  his  bank- 
ruptcy does  not  pass  absolutely  to  the  assignees,  and  if 
that  be  so^  the  property  acquired  by  a  bankrupt  in  a 
negociable  instrument,  does  not  so  vest  in  his  assignees. 

Judgpient  for  the  plnintifis. 

(a)  8  iSlr.  1207. 
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189S. 


^>'  The  Earl  of  Lonsdale  asemst  Nelsos  and 

Others. 

TreMiurar'  ''PRESPASS  for  breaking  sad  entering'  tlie  nmKor 
entering  Uw  of  the  plfunti6»  calt«l  Se^fMt  and  pulling  down  a 

■wr.  Plmn,  quantity  of  wooden  paling  nod  fendng  of  the  plainti^ 
uMicfiKcintd,    ood  erecting  a  quantity  of  wnodeii  paling  and  fencing, 

alid  dcpoaiting  tfaerc  s  quantity  of  timber,  bricks  Btonn, 
'  and  rubbish.     Tlie  second  count  waa  for  breaking  and 

entering  the  doie  i.'X  the  plaintiff,  but  in  all  other  respf>cts 

the  Mid  uunor,  like  the  first.  Pleas,  first  not  cuilty.  Secondly,  that 
■odalKilaa  ,  ,  ,  ,  .         ■      ■ 

which  hu  the  dose  in  the  second  count  mentioncdt  and  in  which, 

[^■riw    8tc  before    and  at  the  said  several  limes  when,  ftc. 

WAS,  and  from  theoce  hitherto  hath  been,  and  still  u 


pinlj  with  in 


ihtt  part  I?  ^  vitliin,  and  part  and  parcel  of  the  said  manor  in  the 
mthia'thf  ^  ^'^  cuuDt  mentioned  t  and  that,  before  and  at  (be  said 
m^nor.  n*  an-  timcs  wltco,  &c.  tlierc  was,  aod  front  thence  hitherto 
hath  been,  and  still  it,  a  certain  ancient  nnd  public  port. 


th*pon,uid      haven  or  harbour,  called  tVoriington  harbour,  partly 

for  ihe  ufatf  .,...,  ,      •  .      i        ■ 

•nd  emteni-      Within  t  hc  Said  manor  and  close ;  and  also  in  a  certain 
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that  before  and  at  the  taid  several  timet  when,  &c.  there  182$. 
was,  and  hath  been  within  that  part  of  the  said  port,  "^"^ 
haven  or  harbour,  which  is  within  the  said  manor  and  Lo»toALt 
close,  a  certain  ancient  work  or  erection,  of  and  be-  Nausir. 
longing  to  the  said  port,  haven  or  harbour,  and  which 
was  and  is  requisite  and  necessary  for  the  support, 
maintenance,  and  preservation  of  the  said  port,  haven 
or  harbour,  for  the  rendering  of  the  same,  and  the  na- 
vigation thereof,  safe  and  commodious  for  the  ships  and 
vessels  resorting  thereto^  to  wit,  at,  &c.  And  the  d^ 
fendants  further  say,  that  before  any  of  the  said  several 
times  when,  &c.  the  said  work  or  erection  bad  been 
greatly  damaged  and  injured,  and  was  in  greet  decay, 
and  in  a  bod,  ruinous,  and  dilapidated  state  and  coo- 
dttion,  for  want  of  needful  and  necessary  repairing  and 
amending  thereof;  and  that  it  so  remained  and  con* 
tinned  until,  and  at  the  said  several  times  when,  8te. ; 
and  that  before  ami  at  the  said  times,  when  ftc;  in  the 
first  and  second  counts  mentioned,  it  was  requisite  and 
necessary  fjr  the  support,  maintenance,  and  preserve 
ation  of  the  said  port,  haven  or  harbour,  and  for  tlie 
keeping  and  preserving  of  the  same,  and  tlie  navigation 
thereof,  in  a  safe  and  commodious  state  and  condition 
for  the  ships  and  vessels  resorting  thereto,  that  the  said 
work  or  erection  should  be  repaired  and  amended;  but 
that  the  plaintiff  did  not,  nor  would  repair  or  amend  the 
same  or  any  part  thereof,  but  wholly  neglected  so  to 
do.  Wherefore  the  defendants,  whilst  the  said  work  or 
erection  was  so  in  ilecay,  and  in  a  bad,  ruinous^-  and 
dili^idated.  state  and  condition  as  aforesaid,  for  the 
purpose  of  repairing  and  amending  the  said  work  or 
erection  at  the  said  timaa  when,  8cc.  in  the  said  first  and 
second  counts  mentioned^  broke  and  entered  die  said 

manor 
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manor  and  cIuk,  in  which,  &&  and  repured  and 
amended  the  taid  work  or  erection  where  the  same  was 
■o  in  decay,  and  in  a  bad,  ruinous,  and  dilapidated  state 
and  conditioa  as  aforesaid ;  and  because  the  paling  and 
fencing  in  the  said  first  and  second  counts  first-mentioned 
were  part  of  the  sud  erection,  and  in  great  decay,  de- 
fendant* pulled  them  down,  and  repaired  the  erection 
with  the  paling,  fencing,  bricks,  &c.  in  the  same  connta 
secondly  mentioned.  The  fourtli  plea  stated,  that  a 
part  of  a  puLlk  navigaiie  river  was  situate  within  the' 
manor  aiid  dose ;  and  that  the  work  or  erection  in 
question  in  that  part  of  the  river,  was  requisite  and 
necessary  for  rendering  the  navigation  of  the  river  safe 
and  commodious,  in  other  respects  it  was  like  the  sectrnd. 
Replication,  de  injuria,  &c.  and  issue  thereon.  At  the 
trial  before  JVood  B.,  at  the  Cumberland  Summer  assize^ 
18S2,  a  verdict  was  found  for  the  plaintilF  on  the  iuue 
on  the  first  plea,  and  for  the  defendant  on  the  issues  <ui 
the  second  and  fourth,  and  as  to  some  other  issues  tlie 
jury  were  discharged  from  finding  any  verdict.  In 
Mickadmas  term,  1S22,  Scarlett  obtained  a  rule  nisi  fox 
entering  up  judgment  for  the  plaintiff  on  the  issues  <hi 
the  second  and  fourth  pleas,  non  obstante  veredictt^ 
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making  the  rq^airs  has  elapsed,  and  when  the  party  re-  Id2S« 
pairing  does  not  want  to  use  the  port  or  river.  For  the 
pleas  in  question  do  not  aver  notice,  nor  the  lapse  of  a  Lovsdals 
reasonable  time,  nor  occasion  to  use  the  port  or  nyer.  Kkuom. 
They  do  not  eyen  aver  that  the  plaintiff  was  bound  to 
repair.  There  is  no  statement  that-  any  one  in  par- 
ticular is  bound  to  repair;  surely  all  the  king's  subjects 
are  not  bound  to  do  it.  The  plaintiff  might  have  been 
bound  on  account  of  his  having  dedicated  the  work  to 
the  public.  Hale  dePort,  Mar.  78.  But  there  is  no  alle- 
gation of  that;  and  if  he  be  not  liable  no  one  else  is. 
But  supposing  that  he  is  bound,  no  instance  can  be 
shewn  where,  under  such  circumstances,  any  person  may 
repair  according  to  his  own  judgment.  If  that  were 
lawful,  the  obligation  might  be  made  doubly  burthen- 
some;  for,  Qrst,  it  might  be  necessary  to  undo  the  im- 
perfect repairs  done' by  a  stranger  before  proper  and 
substantial  repairs  could  be  done.  It  will  no  doubt  be 
contended,  on  the  other  side,  that  the  pier  or  erection, 
in  its  delapidated  state,  was  a  nuiscmce,  and*  that  the 
defendant  might  therefore  enter  to  reform  it.  But 
there  is  a  distinction  in  this  respect,  between  nuisances 
of  commission  and  those  of  omission.  There  are 
several  cases  put  in  2  RolU  Abr.  144.  Nuisance  (S),  and 
Vin.  Abr.  Nuis.  (S),  as  to  the  reformation  of  a  nuisance 
by  the  party  grieved,  or  by  any  individual  of  the 
public,  and  each  of  those  is  a  case  of  commission. 
This  distinction  is  supported  by  analogy  to  the  writ 
of  assize  of  nuisance.  Now,  that  does  not  lie  for 
neglect,  but  only  for  commission.  *i  Boll.  Abr.  141. 
Nuisance  Ass.  (H)  pi.  9.,  citing  1 1  Jf.  4.  c.  83.,  "  If  a  man 
who  ought  to  scour  a  ditch  does  not  do  it,  by  means 
whereof  itiy  field  is  drowned,  no  assize  lies."  The  object 
of  that  writ  is  to  give  damages  to  the  party^  and  to 
Vol.  II.  X  romove 
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1628.      remove  the  nuisance;  but  the  party  grieved  may  enter 

^■^       and  nbate  it;  }lEd.3.'i4.   9Ed.4.S5.  Pmruddoct't 
TheEulof 
LoHuwu     case  (by,  and  if  he  docs  so,  pending  the  writ^  the  writ 

jJSm.  shall  abate ;  Filx.  N.  B.  1 83.  note  {a).  Batm'a  case,  (e)  It 
tfaerefore  seems,  that  where  a  party  may  have  an  assize 
of  nuisance,  he  may,  if  be  chooses,  enter  and  redress  the 
injui7  himself;  but  where  he  cannot  have  aisize,  there 
is  nothing  to  shew  that  he  can  enter.  Now  it  has  been 
already  shewn,  that  aistze  does  not  lie  where  the  nui- 
sance is  merely  one  of  omission ;  the  party  i«  then  left 
to  the  common-law  remedy  by  indictment.  If  that  be 
the  genera)  rule,  the  pleas  are  clearly  bad.  But  at  all 
events  they  are  bod  for  the  want  of  an  avermmt,  that 
notice  of  the  state  of  the  pier  was  given,  to  the  pUinti^ 
or  that  a  reasonable  time  for  repairing  it  had  dq»ed- 
Svdi  a  work  might  very  possibly  sustain  a  sudden  injory 
by  a  violent  storm ;  yet,  if  these  pleas  are  good,  any 
perton  might  enter  and  repair  it  the  very  next  day^  ao- 
oording  to  hi*  own  idea  of  trhst  wtis  necessary  to  be  done 
Thi*  argument  ab  inconvenient!  appears  coDclusiTe. 

E.  H.  Mdervm^  contri.  There  is  not  any  solid  distinc- 
tion between  nuisances  of  commission  and  those  of  ornis* 
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acription.    The  only  dictum  to  that  effect  is  ih  Brook       ^  ^^* 
Abr.  PresenhnerU  in  Courts  pi.  9. ;  and  there  a  quttrd  i»    liietkAfit 
added,   with  this  obserration,    "  It  ftppcars  that  the,    ^"^J^IJJ" 
opiliibti  is  not  law.**    Such  a  work  differs  materially  In      VMuoHi 
this  respect  from  a  high  way :  the  parish  krt  hotmd  by  the 
oommofi  law  to  repair  the  Itttter,  and  may  be  indicted, 
mdess  they  can  shew  that  some  other  person  is  liable. 
Bat  whoiti  could  yoti  indict  for  neglecting  to  repair  sdch 
a  work  as  this  ?    If  then  no  person  be  liable,  the  wotic 
bang  for  the  benefit  of  the  public,  any  one  may  etiter 
for  the  purpose  of  repairing.     It  is  admitted  bn  tb^ 
other  side,  that  an  indictment  would  lie  if  such  a  work 
were  pulled  down ;  but  contended,  that  the  public  &tt 
without  remedy  if  it  be  suffered  to  fall.    There  are, 
however,  many  dicta,  that  any  one  may  abate  or  reform  iL 
pnUic  nnisanoe,  expressed  iti  terms  sufficiently  general  to 
embrace  such  a  case  as  this.     Lord  Halef  De  Pott.  Mar. 
pi.  S.  r.  7.,  says,  **  Nuisances  of  potts  are  of  twd  kinds. 
First,  such  as  are  immediately  only  nuisances  to  the 
prirate   concernment   of  the  lord    of  the   fhmchise. 
Secondly,  such  nuisances  as  are  common  to  all  meh  that 
have  occasion  to  come,  go,  or  stay  at  ports.    I  will  gite 
instances  of  some :  first,  silting  or  choaking  up  the  port, 
either  by  the  sinking  of  vessels  in  the  port,  or  throwing 
out  of  filth  or  trash  into  the  port  whereby  it  is  choaked. 
Seocmdly,  decays  of  the  wharfs,  quays,  and  piers,  which 
are  for  the  lading  of  merchandise  and  safeguard  of 
sUpping.''     Now  the  latter  is  clearly  d  nuisance  of 
omission.     After  putting  some  other  instances  of  thia 
aecond  sort  of  nuisances.  Lord  //<aAf,  speaking  with  re- 
ference to  all  that  bad  gone  before^  says,  **  Any  man 
may  justify  the  removal  of  a  common  nuisance  either  at 
land  or  by  water,  because  every  man  is  concerned  in 

X  2  it;'^ 
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it ;"  and  he  makes  no  distincdon  between  naisoDces  of 
commisBion  and  omission.     There  are  many  cases  in 

which  any  one  mayjusti^  interfering  with  the  property 
of  another  to  prevent  an  injury  to  the  public.  Thus,  if 
a  house  in  a  street  were  likely  to  fall,  it  might  be  pulled 
down;  or,  if  a  bank  of  the  sea  were  likely  to  break,  and 
a  festinnm  remedtum  were  necessary,  any  one  might  - 
apply  it  So,  according  to  Mousse  case  (a),  a  house 
may  be  pulled  down  to  prevmt  the  spreading  of  a  ^re ; 
which  is  a  strong  case,  for  there  an  injury  is  done  to  the 
individuRl  for  the  public  good.  In  R-o.  Abr.  Ntiu>  38i, 
it  is  said  that  a  man  is  not  bound  to  cut  bis  trees  which 
overhang  the  road,  and  therefore  another  may  do  it. 
I^  then,  no  person  is  bound  to  repair  the  work  in 
qaestioD,  the  defendant  was  justified  in  doing  it.  In 
Bixv.  Wilcox  {b),  it  appeared  that  the  defendant  being 
indicted  for  a  nuisance,  was  convicted  and  fined ;  and  it 
was  moved,  that  by  the  genend  pardon  the  defendant 
was  excused  both  as  to  the  iine  and  the  abatement  of 
the  nuisance.  But  the  court  held,  that  he  should  be 
discharged  only  as  to  the  &nc,  and  not  as  to  the  abate* 
ment ;  for  that  was  not  a  punishment  of  the  par^,  but 

L  removal  of  that  which  was  it  gricvniice  to  other  people. 
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The  plea  does  not  state  how  long  the  work  had  been        182d« 
ruinous,  or  that  the  plaintiff'  knew  it  was  so,  or  that  a    _    _  ,  ^ 
reasonable  time  for  repairing  had  elapsed,  or  that  im-     Lovidaub 
mediate  repairs  were  necessary.]    If  the  negative  of  any       Knew, 
of  those  circumstances  could  have  been  proved  for  the 
plaintiff^,  they  should  have  been  replied;  but  as  that 
was  not  done,  it  must,  after  verdict,  be  presumed  that 
every  thing  necessary  to  justify  the  verdict  was  proved 
by  the  defendant. 

Parie  in  reply.  It  is  not  necessary  to  dispute  the 
authorities  cited  on  the  other  side,  for  they  merely  sup- 
port a  principle  which  docs  not  arise  on  this  record, 
viz.  that  any  person  may  justify  the  removal  of  that  by 
which  his  majesty's  subjects  are  placed  in  immediate 
danger.  There  is  nothing  to  shew  that  any  such 
danger  existed  in  this  case.  The  question  then  rests 
upon  the  general  authority  to  repair  without  notice, 
and  before  the  lapse  of  a  reasonable  time,  and  without 
occasion,  in  the  party  repairing,  to  use  the  port  But 
it  is  said  that  the  plaintiff^  is  not  bound  to  repair.  The 
pleas  seem  to  have  been  framed  upon  an  opinion  that 
he  was  so  bound,  for  it  is  alleged  that  he  did  not  nor 
would  repair,  but  neglected  so  to  do.  But  supposing 
him  not  bound,  there  is  not  any  authority  to  shew  that 
any  person  may  repair.  There  might  possibly  be  a 
dedication  of  the  work  to  the  public  for  so  long  as  it 
would  last;  and  then  an  indictment  for  removing  it 
'  might  be  maintained,  but  not  for  suffering  it  to  deo^r. 
As  for  the  passage  in  Lord  HalCf  De^orL  Mar.j  where 
he  is  supposed  to  say  that  any  one  may  abate  a  nui- 
sance, with  reference  to  those  of  omission  as  well  as 
commission,  it  is  somewhat  singular  that  the  example 
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is  a  further  allegation,  that  this  work  was  in  a  state  of       1.823. 
decay,  and  that  the  plaintiff  did  not  nor  would  repair  ^ 

it,  but  neulected  so  to  do ;    wherefore  the  defendants      X^wsDAt* 

againsi 

entered  and  repaired.  The  defendants  have  not  alleged  NEuojb 
that  immediate  repairs  were  necessary,  nor  that  any 
person  bound  to  repair  had  neglected  to  do  so  after 
notice,  nor  that  a  reasonable  time  for  making  the  repairs 
had  elapsed.  They  have  not  even  alleged  that  they 
had  occasion  to  use  the  port  or  river;  and  for  any 
thing  that  appears  on  these  pleadings,  they  may  have 
been  mere  volunteers,  not  at  all  interested  in  the  pre- 
servation of  the  work  in  question,  nor  prejudiced  by  the 
want  of  those  repairs  which  they  thought  fit  to  do. 
Upon  these  grounds  I  am  of  opinion  that  judgment 
must  be  entered  for  the  plaintiff,  on  the  issues  on  the 
second  and  fourth  pleas. 

Bayley  and  Holroyd  Js.  concurred. 

Best  J.  Nuisances  by  an  act  of  commission  arc 
committed  in  defiance  of  those  whom  such  nuisances 
injure,  and  the  injured  party  may  abate  them,  without 
notice  to  the  person  who  committed  them ;  but  there  is 
110  decided  case  which  sanctions  the  abatement,  by  an 
individual,  of  nuisances  from  omission,  except  that  of 
cutting  the  brandies  of  trees  which  overhang  a  public 
road,  or  the  private  property  of  the  person  who  cuts 
them.  The  permitting  these  branches  to  extend  so  far 
beyond  the  soil  of  the  owner  of  the  trees,  is  a  most  un- 
equivocal act  of  negligence,  which  distinguishes  this 
case  from  most  of  the  other  cases  that  have  occurred. 
The  security  of  lives  and  property  may  sometimes  re- 
quire so  speedy  a  remedy  as  not  to  allow  time  to  call 

X  4  on 
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ISfiS.  on  the  person  on  whose  property  the  mischief  has 
arisen,  to  remedy  it.  In  such  cases  an  individual  would 
LoHtDAu  be  justified  in  abating  a  nuisance  fiom  omission  without 
NiLMx.  notice.  In  all  other  cases  of  such  nuisances,  ]>ersons 
should  not  take  the  law  into  their  own  hands,  but 
follow  the  advice  of  Lord  Hak^  and  appeal  to  a  court 
of  justice.  It  is  not  stated  tn  this  plea  that  this  build- 
ing bod  been  out  of  repair  For  any  time.  An  accident 
the  day  before  itg  was  repaired  might  have  reduced  it  to 
the  state  in  which  it  was  found  by  these  defendants. 
Neither  does  it  appear  that  this  building  was  immedi- 
ately wanted,  either  for  the  safety  or  convenience  of 
such  as  resorted  to  the  port,  or  that  these  defendants 
ever  had  or  were  ever  likely  to  have  occasion  to  use  it, 
or  had  any  more  right  to  intorfere  with  the  repairs  of 
it  than  all  the  other  subjects  of  the  realm.  If  no  per- 
son in  particular  be  bound  to  repair,  those  who  wish 
to  do  any  repairs  ought  to  give  him  on  whose  land 
they  have  occasion  to  enter  for  that  purpose  some  no- 
tice of  their  intention,  that  he  may  decide  whether  lie 
will  not  rather  do  what  is  necessary  himself,  than  suffer 
the  intrusion  of  strnngeis  upon  his  estate,     I  am,  there- 
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1823.  . 


Nightingale  against  Marshall  and  Anotlier,   ^^^y* 

November  14th. 

CASE  for  a  false  return   to  a  writ  of  mandamus.  lathcparuhof 
The  declaration  stated,  that  on  the  22d  Naoember^  rates,  sc^^g 
1821,  the  office  of  sexton  of  the  parish  of  Saint  Mary,  ^«^^tS' 
Whitechapelj  became  vacant ;  that  the  plaintiff  was  no-  jj]?^*  ^^ 
minated  and  elected  to  the  said  office  'by  a  majority  of  """pec*  ^  ^^ 

^  '*        ^         value  of  pro. 

the  persons  entitled  to  vote ;  that  the  defendants  being  p^rty  in  the 

parish,  hot  ac- 

churchwardens  of  the  said  parish,  ought  to  have  ad-  cording  to  the 

supposed  ability 

mitted  the  plaintiff  to  the  said  office,  but  they  refused  so  of  the  party 
to  do ;  and  in  return  to  a  writ  of  mandamus,  issued  on  hSJ,  that  per- 
the  11th  day  of  February^  1822,  commanding  them  to  J^^  w?^ 
admit  the  plaintiff  to  the  said  office,  they  falsely  returned  JJ^"****^^ 
that   the  said   plaintiff  was   not   duly  nominated  and  '"*'»  P^^^^  o' 

value,  within 

elected  to  the  said  office.    At  the  trial  before  Abbott  C.  J.,  the  meaning  of 

the  58  G.  3. 

at  the  sittings  in  Middlesex  after  last  Trinity  Xf^xm^  a  c.69.  «.3.,aod 
verdict  was  found  for  the  plaintiff  with  nominal  damages,  not  entitled^ 
subject  to  the  opinion  of  the  Court  upon  the  following  ^^^^  vestnj' 
case:     The  office  of  sexton  for  the  parish  of  Saint  Mary,  '^^^^\'^ 
Whitcchapcly  in  the  county  of  Middlesex,  is  an  ancient  "PJ>»i  ™orc  tiian 
office,  and  ihc  right  of  election  is  in  the  inhabitants  of 
the  said  parish,  paying  church  and  poor's  I'ates,  in  vestry 
assembled.     In  November,  1821,  the  office  became  va- 
cant, and  on  the  22d  November  a  public  meeting  was 
duly  holden  for  the  election  of  a  sexton.     There  were 
two  candidates,  the  plaintiff  and  one  J.  TV.     While  the 
election  was  proceeding,  several  inhabitants  of  the  parish 
entitled  to  vote,  claimed  a  right  to  give  more  than  one . 
vote  under  the  58  G.  3.  c.  69.  s.  3.,  by  which  it  was 
enacted,  ^*  That  in  all  such  vestries  every  inhabitant  . 

present, 
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present,  who  fihall  by  the  last  rate,  which  shall  have  been 
made  for  the  relief  of  the  poor,  have  been  assessed  and 
charged  upon,  or  in  respect  of,  any  annual  rent,  profit, 
or  value,  not  amounting  to  SOL,  shall  have  and  be  en- 
titled to  give  one  vote  and  no  more;  and  every  inhabit- 
ant there  present,  who  shall  in  such  last  rate  have  been 
assessed  or  charged  upon,  or  in  respect  of,  any  annual 
rent  or  rents,  profit  or  value,  amounting  to  501,  or  up- 
wards, whether  in  one,  or  in  more  than  <Hie  sum  or 
charge,  shall  have  and  be  entitled  to  give  one  vote  for 
every  25/.  of  annual  rent,  profit, -and  value  upon  or  in 
respect  of  which  he  shall  have  been  assessed  or  charged 
in  such  last  rate;  so,  nevertheless,  that  no  inhabitant 
shall  be  entitled  to  give  more  than  six  votes."  At  the 
close  of  the  election  the  numbers  were,  for  J.  W,  639, 
and  for  the  plaintiff  63 1 ;  but  if  a  plurality  of  votes  was 
admissible  in  the  parish  of  Whitechapel,  with  respect  to 
the  election  of  a  uexton,  pursuant  to  the  58  G.  3.  c,  69. 
s.  3.,  such  a  number  of  votes  was  tendered  as  was  suf- 
ficient to  give  the  plaintiff  a  majority  of  votes.  The 
defendants  were  churchwardens  of  the  parish  at  the 
time  of  the  election,  and  they  admitted  J.  W.  to  the 
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but  the  rate  purports  to  be  madoi  and,  according  to  an 
ancient  ciistom  in  the  parish  always,  has  been  made^  by 
the  discretion  of  the  vestry,  without  respect  to  value, 
but  according  to  the  ability  of  the  party  charged,  such 
ability  being  estimated  with  reference  to  property, 
whether  in  the  parish  or  out  of  it.  In  some  instances 
the  property  is  stated  in  respect  of  which  the  party  is 
charged ;  but  in  a  great  majority  of  cases  the  property 
is  not  stated,  and  where  it  is  stated,  the  rate  is  not  in 
proportion  to  the  rent  of  the  property ;  for  example, 


815 
1828. 

NiaBTIMAASdl 

mgamU 


Rent. 

Poor's  rate. 

Chiirch.4«te 

according 

to  an 

eqiul  pound- 
rate. 

40 

40 
50 

Z.  Turner  for  two  cooperages 
Alacr.  Mann  for  house 
Mr.  Lucas  lor  house 

£.    *. 

5     11 

10     15 

9     10 

The  case  was  now  argued  by 


F.  PoUock  for  the  plaintifi^  who  contended,  that  not« 
withstanding  the  mode  of  rating  according  to  the  ability 
of  the  party  charged,  and  without  respect  to  value,  still 
as  tlie  rating  was  "  in  respect  qf^*  some  annual  rent, 
profit,  or  value,  the  amount  of  which  was  ascertained 
for  the  purposes  of  the  church-rate,  the  statute  58  G.  3. 
c.  69.  applied  in  principle,  and  was  applicable  in  point 
of  fact.  The  rate  for  the  church  was  an  equal  pound- 
rate  ;  and  although  the  poor-rate  was  not  in  proportion 
to  annual  value,  it  was  according  to  the  words  of  the 
act,  "  in  respect  of  it,"  for  no  person  could  be  rated 
except  with  reference  to  some  annual  value.  The  in- 
tention of  the  legislature  appeared  to  be,  to  give  a  pre- 
ponderance to  property.    The  right  to  give  more  than 

one 
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1823.        one  vote  depends  merely  on  being  assessed  in  respect  of 

NnmirsALi    ft""""'  value  of  SOL  or  upwards ;  and  the  statute  refers 

•eahw        to  xhe  properly,  and  not  the  amount  of  the  rate.     A 

statute  BO  beneficial  ought  to  be  liberally  construed ;  and 

unless  the  Court  should  construe  **  in  respect  of"  to 

mean  the  same  as  ■<  in  proportion  to/'  the  present  case 

,         was  within  its  provision*. 

Parke  contra  was  stopped  by  the  Court. 

Abbott  C.  J.  I  give  no  opinion  as  to  the  validity 
of  the  rates  in  question.  My  opinion  is  founded  en- 
tirely on  the  third  section  of  the  58  G.  3.  c.  69.,  which 
provides  for  a  plurality  of  votes.  By  that  section  it 
was  enacted,  "  that  every  inhabitant  who  shall  by 
the  last  rate  which  shall  have  been  made  for  the  relief 
of  the  poor,  have  been  assessed  and  charged  upon  or 
in  respect  of  any  annual  rent,  profit,  or  value,  not 
amounting  to  50/.,  shall  have  and  be  entitled  to  give 
one  vote  and  no  more;  and  if  upon  an  annual  rent 
profit,  or  value,  amounting  to  more  than  50L,  be 
shall  have  one  vote  for  every  25/,,  of  annual  rent,  &c. 
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provisions  of  the  58  G.  S.  c.  69.  respecting  a  plurality  1883. 

of  votes,  do  not  apply  to  the  parish  in  question;   the  ^^^^^^^^^ 

plaintiff,  consequently,  was  not  duly  elected  to  the  office  5^*^***"* 
of  sexton,  and  a  nonsuit  must  be  entered. 

Batley  J.     I  am  of  opinion  that  this  parish  is  not 
within  the  operation  of  the  58  G.  3.  c.  69.  s.  3.  The  gene- 
ral rule  is,  that  there  shall  be  an  equal  pound-rate  upon 
the  property  in  the  parish  therefore  all  persons  having 
an  estate  equal  in  value  contribute  the  same  sum.    The 
value  of  their  property  is   the  criterion  of  the  rate. 
It  was  the  intention  of  the  legislature^  by  the  statute 
referred  to,  to  increase  the  power  which  each  inhabitant 
would  have  at  the  vestry-meetings,  in  proportion  to  the 
burthen  borne  by  him.      This  parish  cannot  have  the 
benefit  of  that  act,  for  the  custom  (which  may  be  legal) 
to  make  the  rate  in  a  particular  mode,  prevents  the  ' 
property  of  any  individual  in  the  parish  being  a  crite* 
rion  of  the  burthen  borne  by  him.     We  cannot  then 
say  that  the  rate  is  imposed  in  respect  of  any  annual 
rent,  profit,  or  value;  and  unless  that  be  so,  the  provision 
for  a  plurality  of  votes  does  not  apply. 

.  HoLnoYD  J.  The  rate  stated  in  this  case  is  not 
such  as  to  bring  the  parish  within  the  provisions  of  the 
third  section  of  the  58  G.  3.  c.  69.  To  be  within  that, 
the  parties  must  be  assessed  upon  some  annual  rent, 
profit,  or  value:  the  rate  does  not  shew  that  they  have 
been  so  assessed.  Certain  rents  are  stated,  but  the  in- 
equality of  the  rate  shews  that  it  is  not  imposed  in  re- 
spect  of  those  rents ;  nor  does  it  appear  to  have  been 
imposed  in  respect  of  any  profit  or  value,  much  less  an- 
nual profit  or  valuci     It  is  left  uncertain  in  respect  of 

what 
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18:19.       what  it  ii  ameueAi  And  therefore  is  qaitc  insofficiefit  to 
Ni^iiuu    '°^*  ****  *®  ^'  3<  (i  69.  «.  9.  applicable  to  thelt  testfy 
meetingB. 

Best  J.  If  the  inhabitante  of  &.  Mary,  WhitechapeU 
are  anxiouB  to  avail  themselves  of  the  proTisions  In  the 
TCrtrjr  act,  they  must  alter  their  mode  of  rating.  By 
that  act  it  is  not  sufficient  that  the  parties  should  be 
rated  at  50/^  or  upwards ;  to  have  more  than  one  vot^, 
tfaey  must  be  rated  in  respect  of  annual  rents,  profit,  or 
value.  Now  it  ii  stated  in  the  case  that  each  inhabitant 
it  rated  according  to  the  discretion  of  the  vestryi  and 
the  rate  itself  shews  that  the  amonnt  of  it  is  not  r^;ii- 
Itfcd  by  the  unount  of  property  in  the  parish.  If  so, 
it  cannot  be  made  accordit^  to  the  principle  laid  dowb 
in  the  act ;  and  therefore  no  person  can,  by  virtue  df 
that  act,  be  entitled  to  a  plurality  of  votes.  I  therefore 
agree  that  a  nonsuit  must  be  entered. 

Judgment  of  nonsait. 


Sucnoiii 


IN  THE  FouEta  Yjbar  of  OEOROE  IV.  919 

rnerchant,  in  partnership  with  the  defendant  Wilson^  of       182S. 

Qjuebecj  in  Canada^  such  bosineia  beinir  carried  on  in  " 

Joim 

London  in  the  name  of  Simpson  alone)  and  at  Qjuibec,  agakut 
under  the  firm  of  G.  Wilson  and  Co.  In  the  year  1811 
fT.  Blackburn  delivered  to  Simpson  twelve  bales  of 
woollen  cloth,  invoiced  at  16402.  17 s.  iOd.,  to  be  shipped 
and  consigned  to  the  firm  of  G.  Wilson  and  Co«  at 
QjuebeCf  to  be  sold  there  on  the  account  and  at  the 
risk  of  Blackburn.  They  were  duly  shipped  by  Simpson, 
and  consigned  to  and  received  by  the  firm  of  G.  Wilson 
and  Co.  at  Quebecj  by  whom  the  same  were  sold,  and 
the  proceeds,  or  some  parts  thereof,  were  afterwards 
remitted  to  Simpson.  On  the  7th  of  August^  Blackburn 
wrote  and  sent  to  Simpson  the  following  order :  "  Mr. 
JR.  Simpson,  please  to  pay  to  Nelson,  on  account  of  the 
assignees  of  Oakley,  Ooerend,  and  Oakley,  the  proceeds 
of  a  shipment  of  twelve  bales  of  goods,  value  about 
2000A,  consigned  by  me  to  you.  On  the  2Jst  of  the 
same  month,  Simpson  wrote  and  sent  to  the  defendant 
Nelson,  as  one  of  the  assignees  of  Oakley,  Ooerend,  and 
Oakley  the  following  undertaking :  <^  Shipped  on  board 
the  Sarah,  from  London  to  Qjuebec,  for  the  account  of 
W.  Blackburn^  twelve  bales  of  woollen  cloth,  value,  as 
per  invoice,  1640/.  17*.  lOi;  there  to  be  sold,  and  the 
proceeds  to  be  paid  by  his  order,  dated  the  7th  instant, 
to  the  assignees  of  Oakley,  Overetid,  and  Oakley.  In 
pursuance  of  the  said  order  of  Blackbiim,  I  do  hereby 
consent  and  engage  to  pay  over  the  full  amount  of  the 
net  proceeds  of  the  said  twelve  bales  of  woollen  cloths, 
as  I  may  from  time  to  time  receive  the  same,  unto  the 
said  assignees  without  delay."  On  the  15th  July,  1812, 
a  coinn^ission  of  bankrupt  issued  against  the  said 
IV.  Blackburn,  under  which  the  plaintiffs,  Jones  and 

Hirsi, 
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18S3.  Hirti,  were  chosen  assignees.  Pursuant  to  au  order 
^~J  matie  in  this  cause,  beariog  date  the  23d  day  of  July, 
1818,  Simpson  paid  into  the  Bank  oi  England,  in  the 
name  of  the  Accountant-General,  in  trust  in  this  cause, 
the  sam  of  409/.  5s.  7d.,  in  respect  of  the  proceeds  of 
the  said  bales  of  woollen  cloths.  Simpson  has  since  be- 
come bankrupt,  and  the  defendants  fV.  Fidford  and 
T,  Bradi^  arc  the  assignees  under  the  commission 
against  him.  The  question  for  the  opinion  of  this 
Court  wasj  whether  the  above  two  instruments,  or  either, 
and  which  of  them,  recjuire  such  a  stamp  as  the  stamp 
acts  impose  upon  bills,  drafts,  or  orders  for  payment  of 
money. 

LUikdale  for  the  plaintiffs.  The  48  G.  3.  c.  1 49.  was 
the  stamp  act  in  force  at  the  time  when  these  instruments 
were  signed.  Now  in  schedule,  part  1.,  title  BUI  ofEx- 
^ange,  certain  duties  are  first  impeded  upon  bilja,  with 
reference  to  the  sums  for  which  they  are  made  payaUe; 
and  then  upon  any  bill,  draft,  or  order  for  the  payment 
of  any  sum  of  money,  weekly,  monthly,  or  at  any  other 
stated  period,  where  the  total  amount  of  the  money 
shall  be  specified  therein)   or  can  be  ascertained  there- 


SiMPfoir, 
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on  a  bill  for  the  sum  expressed  only.  ^Abbott  C.  J.  IS9S. 
Here  no  specific  sum  was  expressed.  Suppose  the 
order  be  to  pay  all  the  money  due,  what  is  the  duty  ^o^otiiir 
to  be  imposed  ?J  The  schedule  then  proceeds  to  de- 
clare, that  several  instruments  shall  be  deemed  bills, 
drafts,  <Ar  orders  for  the  payment  of  money,  and  one  of 
them  is  a  draft  or  order  for  the  payment  of  a  sum  of 
money  out  of  a  particular  fund,  which  may  or  may  not 
be  available.  Now  here  the  order  is  for  the  payment 
of  the  proceeds  of  a  shipment,  value  about  2000/.,  or 
in  other  words,  for  the  payment  of  a  sum  of  money  out 
of  a  fund  which  may  or  may  not  be  available,  and  when 
the  amount  of  those  proceeds  was  ascertained,  a  stanf^ 
appropriate  to  a  bill  for  that  amount  ought  to  have 
been  affixed  to  the  instrument*  A  similar  clause  in  the 
stamp  act  55  G.  3.  c.  184.  was  considered  to  apply  to 
an  instrument  of  this  description,  in  Firbank  v.  Bell  [a\ 
and  BuU$  v.  Swan,{b)  There  indeed  the  sums  payable 
were  specified  upon  the  face  of  the  instrument*  [Bay^ 
kifj.  The  act  imposes  duties  upon  bills  of  exchange  and 
promissory  notes,  which  were  well  known  instruments. 
There  were  other  instruments,  however,  nearly  in  the 
same  form,  but  which  did  not  come  within  the  descrip- 
tion of  bills  of  exchange  or  promissory  notes,  because 
the  money  was  payable  out  of  a  particular  fund,  or 
upon  a  contingency,  and  the  legislature  probably  had 
those  instruments  in  contemplation  in  the  clause  which 
has  been  referred  Co.  This  instrument,  however,  would 
Dot  be  a  bill  of  exchange  if  the  proceeds  were  not  pay- 
able out  of  a  particular  fund,  because  the  order  was  not 
for  a  specific  amount.] 

(a)  IB.fJ.Se.  (6)  2S*tB.  IB. 

Vol.  II.  Y  Marryat 
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1883.  Marryat  v^  to  iiave  argued  on  the  other  side,  but 

^"u'.        ihe  court  said  the  case  was  too  clear  to  admit  of  any 
ij  tiir       doubt. 

The  following  certificate  was  afterwards  sent : 
This  case  has  been  argued  before  us,  and  we  ere  of 
opinion  that  neither  of  the  two  instrumeiita  required 
such  a  stamp  as  the  Gtamp  acts  impose  on  biUs,  drafts, 
or  orders  for  the  payment  of  money. 

C.  Abbott. 
J.  Bayley. 

G.  S.  HOLROYD. 

W.  D.  Best. 


The  King  against  Pinnet  and  Another. 


^^^^^;  gY  statute  47  G. 3.  sess.2.  c.  111.  s.  92.  (local   and 

then  atmtm  personal  acts)  it  was  enacted  that  the  then  ovet- 

of  the  poriih  of 

fK  ibould  coo-  Seen  of  the  parish  of  fVoolivich  should  continue  to  be 


for  the  reninimici-  of  tlic  year  lsi>7.  aiuj  i 
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t 

woBiciA  dmfirined  thiit  ordef;     A  hile  iibi  iiitfiil^ 
\ikiii  olMned  tbt  qua^hidg  m  order  ^  sesslbiis 

BtiOani;  ^a  jlnd!rA»  hbw  sbewM  dili^  and  cOtfi 
tebdU,  that  tfthdiigb  th^  l6cal  itt  odttljpdBed  tHK 
jiistideii  to  i^t^^itit  two  bveriterSj  it  did  not  restrbU 
Attn  ftbin  appbinting  ihore  tUtm  two.  In  H^jf  r:  Edif* 
itae(a)  it  was  htid,  tliMt  titider  tlie  «tktute  6{ElhaBle^ 
iii6te  tbah  fdur  cbbld  not  tie  appointed;  btit  there  tite 
notnber  fixed  being  foni*;  three,  6t  two^  cleaf Ijr  iMk^^ 
ibM  it  Was  the  intbnt  of  the  legisktark  to  prevent  tfa« 
appoititliient  of  a  greatet*  iiambet ;  nbw  bfere,  beftirS 
the  looU  act,  more  than  twd  inij^ht  hibe  been  AppotiittBi 
and  there  are  no  express  wdfdi^  in  tHkt  abt  dendtltij^ 
the  inttotidn  of  the  legislature  to  make  any  alteration 
b  that  power.  The  act  only  requires  that  two^  at  all 
events,  shall  be  appcrfnted. 

• 

Scarlett  and  Adolpius  contra  contended  that  as  the 
local  act  expressly  directed  that  two  should  be  ap« 
pointed,  it  must  be  taken  that  the  legislature  intended 
that  the  overseers  shoold  not  exce^  that  nuttiber; 

ABnorrt  C.  J.  It  id  a  gefaeral  rale  bf  constrnbtioh 
that  affirmative  wordil  in  a  later  statttte  dd  not  irepeal 
a  fbrtner,  unless  there  be  something  wholly  incbnsistetit 
hi  the  provisions  of  the  two  statutes;  Lord  C.  B. 
Cck^s,  in  his  Diges^^  tit.  Parliament.  R.  25.,  la^lt  it 
down  that  such  affirmative  ^ords  db  Hot  take  aimy  a 
ferttier  sbktilte^  tmless  they  in  sen^ie  contain  a  blBgati^ 
Mbir  the  statdte  of  Elizabeth  directs  that  the  bvetseitfii 
for  parishes  shall  be  foiiiri  threes  or  t#b  itthittttitf 

(a)  i  Burr,  US. 

Y  2  hottset 
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householders.  The  local  act  merely  directs  that  the 
(hoi  oreraeers  should  continue  in  office  to  the  end  of 
the  year,  and  until  two  others  should  be  appointed,  and 
that  two  others  should  be  anniudly  appointed.  These 
words  do  not,  in  sense,  contain  a  negative,  nor  is  there 
any  inconsistency  between  a  provision  authorizing  the 
^pointment  of  four,  three,  or  two  overseers,  and  ano* 
ther  directing  the  appointment  of  two.  The  latter 
statute  requires  absolutely  that  two  shall  be  appointed* 
but  it  does  not  say  that  more  than  two  shall  not  be  ap- 
pointed. That  being  so,  I  am  of  opinion  that  the  pro- 
vision of  the  statute  of  Elixabeth  as  to  the  appointment 
of  overseers,  is  not  repealed  by  the  local  act,  and  that 
the  order  (rf'joatioes  was  right. 

Rule  discbai^jed.  (a) 

(a)  Bit  nnvden,  us,  nS^  and  Set  J,  BvrrUge,  5  PtmW.  161. 


The  KiNb  against  Anthony  Collett,  Cleric. 
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unable  to  make  any  improvements  on  their  lands^  and  1823. 
consequently  have  employed  very  few  labourers,  by  xhTKnw 
which  means  a  considerable  part  of  the  labouring  po-  offowtf 
pulalion  has  been  totally  unemployed,  and  during  this 
period,  all  poor  persons  belonging  to  the  parish,  who 
have  been  unable  to  obtain  employment,  have  received 
sums  of  money  for  their  maintenance  firom  the  parish 
officers  in  proportion  to  the  number  of  their  respective 
&milies,  for  which  no  labour  has  been  required  fixMti 
them.  The  appellant  being  dissatisfied  with  this  ap- 
plication of  the  parish  funds,  appealed  against  the  over- 
seers' accounts.  The  respondents,  upon  the  hearing  of 
this  appeal,  admitted  that  the  persons  to  whom  the  sums 
objected  to  in  the  account  were  paid,  were  in  &ct  both 
able  and  willing  to  work,  but  that  no  employment  could 
be  obtained  for  them,  which  the  appellant  contended, 
the  overseers  were  bound  to  provide  pursuant  to  the 
statute  of  the  43  Eliz.  c.  2«,  although  no  evidence  was 
adduced  to  prove  that  the  overseers  could  have  em- 
ployed the  labourers.  It  also  appeared,  that  none  of 
the  sums  objected  to  were  paid  under  or  in  consequence 
of  any  orders  from  a  magistrate.  The  parishioners 
were  accustomed  to  meet  once  a  week  at  the  parish  work- 
bouse,  at  which  meetings  all  applications  for  relief  were 
received,  and  where  all  labourers  belonging  to  the 
parish,  who  had  not  in  the  preceding  week  been  in  con- 
stant employment,  attended  to  give  an  account  of  their 
earnings,  and  received  such  sums  as,  with  the  earnings, 
should  amount  to  a  sum  deemed  competent  to  their 
maintenance  in  proportion  to  the  number  of  their 
children.  In  several  cases,  it  appeared  that  able  bodied 
men  with  four  or  five  children,  having  had  no  employ- 
ment in  the  preceding  week,  received  firom  the  over- 

Y  3  seers 


1g|§.  wfFS  &qqf  7f>  to  Sf.  6(J.  ipr  t^p  wpek ;  hayhig  beeo  am* 
.^^^  ploy*?d  lltree  days,  S*.  fid- 1(>  **.  p«r  we^ ;  hft^dRg  becf) 
iMtiH  employed  two  dfys,  5*.  p^r  wge)t,  and  eo  ip  priqwrtioa 
to  the  Ofifnbe):  of  tbeir  t^ildren  and  ti\e  amouot  of  (bcir 
j^c^'s  «9roings,  Ai)()  iq  ^  qa«ea  thl^  relief  w^  a^i^ed 
ffi  ^et^  persons,  solelj  oo  thp  gniuod  (if  their  hanng 
'bflW  put  of  eniploj[|i)etit,  witfiout  reference  or  enqpiryai 
to  apf  lo^n*  ^l>^  inist)^  ^^^^  °^  ^AJsiog  mopf^  for  the 
pipply  of  M>«r  impediBte  waptB  by  wle  or  pledge  of 
i^fit  bqup^old  eSepts ;  ^n^  ^{^t  m  iq^y  in^ces,  tbe 
weekly  je^ef  wfjs  (ifibrded  'to  yuripiw  able  feqdip^  M" 
(ipufpc;  fpr  flianj  weeks  in  succession. 

Pfxpq-  ipd  ^iggt  Jfidre^  if)  pi^port  of  the  order  pf 
Ij^ioQ^.  Three  queetipps  arise  ip  this  very  impprtifpt 
(|Q|^  Hrstj  wbet|ipr  t^\e  bodied  persons  are  entitled  to 
(elief  uqder  the  provisions  pf  the  43  £/iz.  c.  S. ;  secppdly, 
wt^et^ef  f}>ey  ^xp  entitled  to  relief  unless  ^e  overseers 
B0  t^ep  tp  tvprk ;  and,  thirdly,  whether  they  ftre  ep- 
^itli^  tp  fifUef  without  a  specific  order  frpm  a  n^a^trfite. 
Afi  to  tl)f  firsf,  Qverseers  niay  give  relief  to  poor  persons 
c^p^ble  pf  working,  but  unable  to  find  employmetit. 
The  43  Elh.  c.  2.  $.].  authorises  tbe  raising  of  "  cpin- 
pclent  sums  of  money,  for  ant!  towards  the  nccessarj- 
■  blind,  nnd  such  other 
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Ei/res  J.,  speaking  of  one  of  the  parties  then  before  tl^e        1823. 

court,  says,  "  Joseph  having  more  children  than  he  could       -^— 

'  The  Kwa 

maintain,  is  impotent^  as  much  as  if  he  had  been  so  by        agahut  ^ 

lameness."     And  that  is  a  reasonable  construction,  for  it 
would  be  extremely  unjust  to  say,  that  persons  able  and 
willing  to  work,  but  out  of  employment,  are  not  to  be 
relieved;  inasmuch  as   the  distress   which    they  suffer 
does  not  arise  from  any  fault  of  their  own,  or  from  any 
cause  over  which  they  have  the  slightest  control.     The 
8Si9  Tf^.S.  c.  30.  (certificate  act)  confirms  this  view  of 
the  case.     The  preamble  begins  by  reciting,  **  Foras- 
much as  many  poor  persons  chargeable  to  the  parish) 
&c.  where  they  live  merely  for  "want  of  work,  would  in 
any  other  place  wher^  sufiicient  employment  is  to  be 
had,   maintain    themselves   and    families ;"   now,   that 
plainly  shews  that  the  legislature  considered  a  pauper 
out  of  employment  entitled  to  relief  on  that  ground. 
And  the   9  G.  1.  c,1.  which  provides,  that  no  justice 
shall  order  relief  to  any  poor  person  until  oath  be  made 
of  some  matter,  which  he  shall  judge  to  be  a  reasonable 
cause  of  having  such  relief,  and  of  certain  other  things 
having  been  done  which  are  there  pointed  out,  impliedly 
gives  power  to  thej  ustice  to  order  relief  where  any  reason- 
able cause  of  giving  it  exists;  and  it  is  surely  a  sufficient 
cause  for  having  relief,  that  a  person  able  and  willing  to 
work  is  ninable  to  find  employment,     Then,  secondly, 
such  paupers  ar   entitled  to  relief  although  the  overseers 
do  not  set  them  to  work.     For  a  long  series  of  years  no 
stock  has  been  provided  by  overseers  according  to  the 
mode  pointed  out  by  the  43  Eliz.  c.  2.,  and  for  this 
plain  reason,  that  since  that  statute  was  passed,  every 
description  of  manufacture  has  been  so  much  improved, 
that  the  articles   manufactured  under  the  directions  of 
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1828.       the  overseers  would  not  be  saleable;  and,  therefore,  pro- 
^~       viding  materials  for  the  poor  to  work  upon  would  only 

agnut  bring  an  unnecessary  burthen  on  the  parish.  And  the 
43  Eliz.  c.  2.  is  not  imperative  but  discretionary,  for  it 
says  in  section  first,  that  ^^  the  churchwardens  and  over-  - 
seers  shall  take  order  from  time  to  time,  by  and  with  the 
consent  of  two  or  more  justices  of  peace  for  the  county, 
for  setting  to  work  the  children  of  all  such  whose  parents 

shall  not  by  the  said  churchwardens  or  overseers,  or  the 

• 

greater  part  of  them,  be  thought  able  to  keep  and  main- 
tain their  children ;  and  also  for  setting  to  work  all 
such  persons  married  or  unmarried,  haviug  no  means 
to  maintain  them,  and  use  no  ordinary  and  daily  trade 
of  life  to  get  their  living  by."    The  expression  "  to  take 
order,"  shews  that  they  were  to  exercise  their  judgment 
upon  the  propriety  of  setting  to  work  the  persons  pointed 
out.     But  if  it  be  imperative,  although  the  overseers 
may  be  indicted  for  disobeying  the  statute,  still  the  poor 
are  in  the  mean  time  entitled  to  relief.     If  there  be  no 
law  authorising  the  giving  of  money  to  poor  persons  out 
of  employment,  there  is  none  to  authorise  the  giving  of 
it  to  those  who  are  fully  employed,  but  unable  to  obtain 
wages  sufficient  for  their  maintenance.     But  the  9  G.  !• 
c.  7.  s.  2.  shews  that  the  law  is  not  so,  for  it  is  there 
enacted,  that  "  no  officer  of  any  parish  shall,  (except 
upon  sudden  and  emergent  occasions,)  bring  to  the  ac- 
count of  the  parish  any  monies  he  shall  give  to  any  poor 
person  of  the  same  parish  (not  "  monies  laid  out  for  ma- 
terials,") who  is  not  registered  in  the  books  to  be  kept 
by  the  parish  (a),  as  a  person  entitled  to  receive  col- 
lection, on  pain  of  forfeiting  the  sum  of  dl"   This  statute 

(a)  See3&4r.$Jf.  c.ll.  s.U. 

recog- 
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recognises  a  power  to  give  money  to  any  poor  person,        182S. 
and  does  not  confine  those  entitled  within  the  description     The  Kine 
in  the  43  Eliz.  c.  2.,   even  supposing   that  description        ogamu 
is  to  receive  the  narrow  construction  which  will  be  con- 
tended for  on  the  other  side,     Thirdlv,  the  overseers 
were  justified  in  giving  relief  without  a  specific  order 
from  a  magistrate.     The  case  certainly  is  not  within  the 
last  cited  statute  for  want  of  such  order,  but  it  is  within 
the  S^  G.  3.  c.  23.  5.  1.,  by  which  it  is  enacted,  "  That 
it  shall  be  lawful  for  the  overseers  of  any  parish,  &c. 
with  the  approbation  of  the  parishioners,  or  the  ma- 
jority of  them,  in  vestry  or  other  usual  place  of  meeting 
assembled,  or  with  the  approbation  in  writing  of  any  of 
his  majesty's  justices  of  the  peace  acting  for  the  district, 
to  distribute  and  pay  (plainly  meaning  the  giving  of 
money,)  collection  and   relief  to  any  industrious  poor 
person  or  persons  at  his,  her,  or  their  homes,  &c.  under 
certain  circumstances  of  temporary  illness  or  distress."    ' 
It  is  stated  in  this  case,  that  the  parishioners  were  ac- 
customed to  meet  once  a  week  at  the  parish  work-house, 
at  which  meetings  all  applications  for  relief  were  re- 
ceived.    The  overseers  have,  therefore,  complied  with 
the  first  part  of  the  alternative  in  the  36  G.  3.  c.  2^.  5. 1., 
and  are  entitled  to  have  the  sums  in  dispute  allowed. 
The  persons  relieved  are  stated  to  have  been  out  of 
work,  now  that  was  a  temporary  distress,  the  duration 
of  which  was  quite  uncertain ;  and,  although  it  might 
continue  for  several  weeks,  would  still  be  within  the 
meaning  of  the  act.     And  as  the  parishioners,  who  have 
to  support  the  poor,  are  also  to  decide  upon  their  claims 
to  relief,  that  circumstance  is  a  sufiicient  check  to  pre- 
vent any  improper  expenditure  of  the  paiish  funds  by 
the  overseers  of  the  poor. 

Scarlett 
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{82S<  Scatietl  and  Eagle,  cootra.  The  overseers  of  the  poor 
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are  not,  by  the  43£/iz.  c.  2.  warranted  in  giving  pecuniary 
agd-tt  relief  to  persons  able  to  work,  without  requiring  work 
from  them,  and  that  power  has  not  been  enlarged  by 
any  subsequent  statutes.  It  has  been  pretty  generally 
taken  for  granted,  that  the  43  £//z.  c.  2.  was  the  first 
legisUtive  provision  for  the  maintenance  of  the  poor,  but 
that  is  an  erroneous  supposition.  It  certainly  embraces 
all  the  former  laws,  and  was  the  result  of  all  the  expcri* 
encc  then  obtained  upon  the  subject :  but  there  are 
earlier  statutes,  and  some  of  them  throw  light  upon  the 
question  now  under  consideration.  There  is  not,  how- 
ever, in  any  one  of  them,  a  single  expression  which 
gives  colour  to  the  idea,  that  any  persons  are  entitled  to 
relief  in  money,  unless  as  a  remuneration  for  their  la- 
bour, except  those  who  are 'unable  to  labour,  by  which 
B  physical  inability  must  be  underslood.  The  preamble 
of  the  5  Elis.  c.  2.  is  worthy  of  much  attention ;  "  to 
the  intent  that  idle  and  loitering  persons  and  valiant 
beggars  he  avoided,  and  the  impotent,  feeble,  and  lame, 
which  are  the  poor  in  very  deed,  should  be  hereafter  re- 
lieved and  well  provided  for."  It  then  enacts,  "  that  a 
book  shall  be  kept  in  which  the  names  of  all  householders 
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such  labour  m  they  be  fit  and  able  to  dp."  Here,  then,  ^823* 
was  an  enactment  that  provision  should  be  mad^  for 
the  poor|  and  th^  means  of  making  that  provision  are  agnrnm 
pointed  out,  viz.  by  setting  to  work  those  who  were  car 
pable  qf  working,  and  giving  pecuniary  relief  to  the  im- 
potent. Npt)iing  could  more  clearly  shew  the  intention 
of  the  legislature  upon  this  point,  than  the  provision 
that  those  not  wholly  impotent  stpuld  do  as  much  work 
as  they  were  able.  No  material  alteration  wa$  made  by 
any  subseqi^ent  statute,  until  the  whole  of  thepn  wf»re 
incorporated  in  the  43  Eliz.  c.  2.,  the  first  section  of 
which  enacted,  '^  that  the  overseers  should  raise  weekly 
or  otherwise,  by  taxation,  in  the  manner  there  specified, 
a  convenient  stock  of  flax,  hemp,  wool,  thread,  iron, 
and  other  necessary  ware  and  stuff,  to  set  the  poor  on 
work,  and  also  competent  sums  of  money,  for  and  to- 
wards the  necessary  relief  of  the  lame,  impotent,  old, 
blind,  and  such  other  among  them,  being  poor  and  not 
able  to  work,  and  to  do  and  execute  all  other  things,  as 
well  for  the  disposing  of  the  said  stock,  as  otherwise, 
concerning  the  premises,  as  tp  them  shall  seem  conveni* 
ent."  Now  there  is  nothing  in  that  enactment  which 
binds  the  overseers  to  employ  the  poor  in  any  particular 
work.  The  means  of  employing  them  pointed  out  by 
the  act  are  only  to  be  adopted  if  they  should  be  thought 
the  best.  The  overseers  are  expressly  authorised  to  do 
such  other  things  touching  the  premises,  that  is,  the  em- 
ployment of  the  poor,  as  to  them  shall  seem  convenient ; 
that  gives  them  authority  to  instruct  the  poor  in  trades; 
and  if  the  labour  of  the  poor  becomes  unnecessary  in 
the  old  channels,  it  is  the  duty  of  the  overseers  to  divert 
it  into  a  new  one.  It  is  not  contended,  that  a  person 
out  of  employment  is  to  be  suffered  to  starve,  because 

be 
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1883.  he  is  able  to  work,  or  that  he  is  Dot  entitled  to  relief, 
but  that  relief  must  be  provided  by  setting  him  to  work 
in  some  way  or  other.  The  construction  which  has 
been  put  upon  s.  7>  of  the  43  Elh.  c.  2.,  strongly  corro- 
borates the  idea,  that  impotent  in  the  first  section  means 
those  physically  unable  to  work.  That  secUon  macts, 
'*  that  the  father  and  grandfather,  and  the  mother  and 
grandmother,  and  the  children  of  every  poor,  old, 
blind,  lame,  and  impotent  person,  or  other  poor  per- 
son not  able  to  work  (being  of  sufficient  ability),  shall  at 
their  own  charges  relieve  and  maintain  every  such  poor 
person  in  that  manner  and  according  to  that  rate,  as  by 
the  justices  of  peace  of  that  county  where  such  suffi- 
cient persons  dwell,  at  their  general  quarter  sessions 
shall  be  assessed."  The  dictum  of  Ei/res  J.,  in  the  case 
of  Waltham  v.  Sparks,  has  been  referred  to,  as  shewing 
that  the  word  impotent  includes  those  who  cannot  obtain 
employment;  but  when  the  case  itself  is  examined,  it 
qtpears  not  to  justify  any  such  conclusion.  It  was  an 
action  of  debt'on  a  bond,  conditioned  to  save  the  panab 
of  S.  harmless  from  John  Godiott,  his  wife  and  children ; 
defendant  pleaded  non-damnificatus ;  plaintiS*  replied, 
n  of  J(i/itit  but 
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of  E^es  J.  was  quite  unnecessary  and  extra-judicial.  1823. 
Then,  in  Rex  v.  GuUey  (a)  an  order,  made  under  43  Eliz. 
c.  2.  s.  7^  set  out,  that  one  M.  G.  was  in  a  j^ootj  destitute  ^ 
condition,  and  that  her  father  was  able  to  maintain  her  • 
and  the  order  was  quashed,  because  it  did  not  appear 
that  she  was  lume^  blinds  or  unable  to  work.  So  in  Rex 
V*  Litton  {b)f  upon  complaint  that  A.  was  deserted  and 
impotent,  the  justices  adjudged  and  awarded  the  fisitber 
to  pay  so  much  a  week,  and  the  order  was  quashed,  be- 
cause there  was  no  adjudication  that  she  was  impotent. 
These  decisions  were  recognised  and  acted  upon  in  Rex 
V.  Hayooorth  (c),  and  in  Rex  v.  Stoke  Ursey  {d\  and 
Rex  V.  Tipper,  {e)  The  same  words  are  used  in  the 
first  section  of  the  43  Eliz.  c.  2.,  to  point  out  who  are 
to  receive  pecuniary  relief  from  the  parish,  as  are  after- 
wards introduced  into  the  seventh,  respecting  the  sup- 
port of  parents  by  children,  or  the  reverse.  The  orders 
under  those  sections  are  made  in  consimili  casu.  Now 
it  is  clear,  that  a  good  order  cannot  be  made  upon  a 
parent  to  support  a  child,  unless  it  be  shewn  that  the 
child  is  impotent ;  and  it  would  be  absurd  to  say  that  a 
similar  order  upon  the  parish  would  be  valid.  The  next 
statute  bearing  upon  this  question  is,  the  13  &  14*  Car.  2. 
c.  12.  The  third  section  of  that  act  enables  persons 
to  go  out  of  their  own  parish  to  work  in  another, 
taking  with  them  a  certificate  that  they  belong  to  the 
parish  which  they  leave,  and  it  provides  that  *'  if  they 
shall  not  return  when  their  work  is  finished,  or  shall 


(a)  Fute^,  47.     1  Bolt.  366,  S.  C,  {h)  1  B0U.Z66. 

(c)  1  Str.  la      1  Boit.  402.  S.  C.  (rf)   1  Botl,  403.  ft. 

(e)  1  Bott.  40o,  n.  See  also  Allbeck*s  ease,  SJITeb,  37.  pi.  79«  Bex  V. 
Grant,  s6.  537.  pL  Gl.  Bex  v.  Payn,  ib,  643.  pL  75.  Rex  T.  May, 
ib.  744.  pL  50i  An  aoooymoua  case,  5  Mod,  397.  ca.  200. ;  and  JCun-' 
malton  r.  La^Uas,  8  BtUst.  347. 
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it 


tiAfi^  iH  Michaelmas  term 

&&  tidt  ai-  impoleitt,  whilit  the;  are  iti  the  said  litiric^  It 
•hail  not  be  accounted  a  fltttlehient;  bat  thejr  tnay  bfc 
temoted  td  the  place  whenra  tb^  came.  There  the 
word  f»^etU  clearly  hieatls  tinable  to  work;  not  doable 
to  procare  work.  The  gubseqaeot  part  of  the  sdlfae 
section  enacts,  "  That  if  the  churchwardens  and  oreiv  ■ 
been  of  the  poor  of  the  parish  to  which  subh  persons 
ihsll  be  removed  refuse  to  receive  them,  and  to  prbrldii 
work  for  Uieoi,  as  other  inhabitants  of  the  parish,  they 
shall  be  subject  to  indictment."  Nothing  could  be  s 
pUdner  re«^ition  of  tlie  obligation,  to  find  work  for 
those  out  of  employment,  imposed  on  the  oversfeen. 
Then  followed  ihe  S  &,  i  tf.  ^  M.  c.  1 1 .,  to  which,  pet- 
haps  may  be  traced  the  present  practice  of  allowing  re- 
lief in  money  to  persons  tiot  intlllded  in  the  dedcriptioili 
in  the  first  section  of  die  43  ^is.  c.  2.  The  latte^ 
statute  left  the  distribution  of  the  funds  tollected  lU 
the  discretion  of  the  overseers,  subject  to  no  other 
control  than  the  allowance  of  their  accoufatd ;  that  pdwer 
was  abused,  as  appears  by  the  recital  in  the  3  8c  4  f^ 
SfM.  c.  11.  f.  II.  which  then  provides  «  that  bodU 
shall  be  kept,  and  the  names  of  those  who'  recrfte  cbU 
lection  registered  therein,  together  with  the  causes  of 
^f ;  and  that  no  person  not  entered 
j;eceive  collection  at 


IN  THE  Fourth  Year  of  GEORGE  IV.  Hh 

description  oFpersbns  a  daitn  to  it,  but  m&rely  regulates        1823. 
the  distribution  of  the  money  collected.     If  a  justice,      TtTkurd 
under  that  act,   put   a  person  on  the  collection  list      J'^**SJJ 
to  receive  money,  it  was  necessary  that  he  should  be 
described   as  impotent.     The  8  &  9  fV.S.  c.  30.  does 
not  support  the  position  for  which  it  was  cited  on  the 
other  side.     It  certainly  recites  that  persons  are  charg- 
able  to  the  parish,    "  merely  for  want  of  work,"  but 
that  has  never  been  denied*     Such  persons  arc  to  have 
relief,  but  that  must  be  given  by  finding  them  work, 
there  is  no  power  to  give  them  money,  without  requir- 
ing work  from  them,  and  the  legislature  never  seem  to 
have  contemplated  any  different  mode  of  relief,  whether 
the  labour  should  prove  profitable  or  not.     The  second 
section  of  that  act  is  a  clear  legislative  recognition  of  the 
principle  now  contended  for.    It  is  expressly  stated  that 
the  enactment  therein  contained  was  made    **  to  the 
end  that  the  money  raised  only  for  the  relief  of  siich  as 
are  as  well  impotent  as  poor  may  not  be  misapplied  and 
consumed  by  the  idle,  sturdy,  and  disorderly  beggars." 
The  9  G.  1.  c.  7.  5.  1.  also  has  been  cited  on  the  other 
side,   but   that   only   required   that   certain   directions 
should  be  complied  with  before  any  poor  person  had 
relief;  it  did  not  alter  the  mode  of  giving  relief,  nor  is 
there  a  single  expression  in  it  to  justify  the  opinion  that 
those  able  to  work,  but  out  of  employmetit,  were  to 
receive  pecuniary  relief.    One  great  object  of  the  statute 
was  the  establishment  of  poor-houses  for  the  ^'  lodging, 
keeping,  maintaining,  and  employing  the  poor."    The 
22  G.  3.  c.  83.  was  made  in  pari  materia :  that  autho- 
rized the  union  of  different  parishes  for  the  purpose  of 
better   enabling  the  overseers  of  the  poor  to  employ 
those  out  of  work,  and  does  not  authorize  the  adminis- 
tration 
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tration  of  relief  in  any  other  mode.  The  36  G.  3.  c.  25. 
was  merely  intended  to  obviate  the  necessity  of  sending 
the  distressed  to  the  poor-house  under  all  circum- 
stances. The  temporary  distress  there  mentioned  is 
such  as  might  arise  from  frost  or  Hoods,  or  accidental 
causes  of  that  Jiatiire,  the  termination  of  which  could 
be  fairly  calculated  upon,  and  clearly  does  no^  include 
the  case  of  persons  out  of  work,  ond  who  have  not  any 
prospect  of  obtaining  employment,  (a) 

Abbott  C.  J.      It  does  not  appear  upon  the   case 

before  us  that  the  overseers  of  the   poor   considered 

tbem- 

'  (a)  TbereveteTenliUtutesewlieriD  poiniof  liinc  tbin  ib«43£Kb, 
which  throi*  lome  light  upoD  tbe  principal  poiot  dimmed,  but  not  de- 
cided, in  Ibis  cue,  tie.,  whether  llie  overseerg  of  tbe  poor  *re  or  are  not 
jualifled  in  giving  peeuiueyy  relief  to  the  able  bodied  poor  when  out  of 
cmplojnieDt.  without  ucting  Ihem  to  wotk?  An  eipraa*  power  to  gira 
(uch  relief  to  audi  penons  cenalulf  ii  not  eontuned  in  anj  of  tlion 
MUutn  i  and  when  the  varioui  ttepi  are  examined  by  which  the  legiel*- 
ture  graduallf  adranced  from  lb«r  fint  crude  praTiiiona  to  At  toon 
nulureenactmeuuoflhe  43£tic.  c.  S.,  it  appear*  that  no  auch  power  wn 
up  to  that  lima  given  b;  implication. 

By  the  S3 /f.  8.  c.  12.  1. 1,  intituled  "An  act  concerning  the  puniih. 
ment  of  beggan  and  ragabooda,"  it  was  enacted,  that  the  juitlcea  of  the 
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themselves    ound  to  provide  work  for  the  unemployed  1823. 

poor,  if  that  were  practicable ;  nor  whether  they  in  any  ThtKiiw 

way  endeavoured  to  attain  that  object.     Before  we  de-  ^f^^ 

terminc 


The  27  IT.  8.  e.  25./  intituled  '*  An  act  for  punishment  of  fturdj 
v«gd)onds  and  b^gan  ;*'  after  renting  that  no  prorision  is  made  for  the 
penoua  mentioned  in  the  third  section  of  the  last  cited  act  after  they  get 
home,  provides  that  the  poor  shall  bo  supported  by  alms,  so  that  they  shaU 
not  be  obliged  to  beg  and  wander  about,  and  that  all  sturdy  vagabonds  and 
valiant  beggars  shall  be  caused  and  compelled  to  be  set  and  kept  to  con- 
tinual  labour,  in  such  wise  that  by  their  said  labour  they  may  get  their 
own  living;  and  sect.  4.,  provides  tliat  the  churchwardens  and  two  others 
of  every  parish  shall  collect  alms  in  such  good  and  discrete  wise  as  the 
poor,  impoient,  lame,  feeble,  sick,  and  diseaied  people,  behig  not  able  to 
work,  may  be  provided,  holpen,  and  relieved,  so  that  in  no  wise  they  be 
sttflTcrcd  to  go  openly  in  begging ;  and  that  such  as  be  lusty,  or  having 
their  limbs  strong  enough  to  labour,  may  be  daily  kept  in  continual 
labour,  whereby  every  one  of  them  may  get  their  own  subsistence  and 
living  by  their  own  hands. 

The  I  Ed.  6.  c.  3.,  intituled  **  An  act  for  the  punishment  of  rng^ 
bonds,  and  for  the  relief  of  the  poor  and  impotent  persons,'*  in  sect.  1., 
providei  that,  **  If  any  man  or  woman,  not  being  lame,  impotent,  or  so 
aged  or  diseased  with  sickness,  that  he  or  she  cannot  work,  not  having 
Isnds,  &c.  whereon  they  may  find  sufficiently  their  living,  shall  either  like 
a  serving  man  wanting  a  master,  or  like  a  beggar,  be  lurking  in  any  house, 
or  vrandering  by  the  highways,  not  applying  themselves  to  some  honest 
labour,  nor  oflTering  themselves  to  labour  with  any  that  will  take  them, 
snd  if  no  one  will  otherwise  take  them,  do  not  offer  to  work  for  meat  and 
drink,  they  shall  be  taken  for  vagabonds.  By  sect  9.,  after  reciting  that 
forasmucli  as  there  are  many  maimed  or  otherwise  lamed,  sore,  .aged,  and 
impotent  persons  which  lesort  to  the  dty  of  London,  &c.  begging,  who,  if 
they  were  separated,  might  easily  be  nourished  in  the  places  where  they 
were  bom,  it  was  enacted  that  the  mayor,  constables,  and  head  officers  of 
the  cities,  &c.  to  which  such  resort  shall  be,  »ball  see  all  huch  idle,  impo- 
tent, maimed,  and  aged  persons,  who  otherwise  cannot  by  their  discretions 
be  taken  for  vagabonds,  which  were  bom  within  the  said  cities,  &c.,  or 
have  resided  there  for  three  years,  to  be  provided  for.  Sect.  10.  provides 
for  the  removal  of  such  as  were  not  bom  in  the  place  where  found,  nor 
had  been  conversant  there  for  three  years.  Sect.  11.  was  as  follows: 
**  Provided  always,  that  if  any  of  the  said  aged,  maimed,  or  impotent 
persons  of  the  cities,  towns,  or  villages  where  they  were  bom  in,  or  had 

Vol.  II.  Z  «^' 
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ISSS;        ttrmiiia  whether  the  oreneehi  were  or  were  not  justified 


in  giving  pecuoiar;  relief  to  the  uneraployed  poor,  the 

cue  must  go  down  to  the  sefisions  again,  that  we  may  ba 

informed 


b^noM  •biding  «■  tfanHid,  benot  lolHMdruDpotmtbal  Ihtt  A»j 
■■f  woik  in  Moi*  ■uuHMr  of  woric,  diet  tbai  aidi  tcnrn,  pnUi,  or  *it- 
liga  da  ntbcr  in  coauun  pmide  uBiig  luch  woA  lor  then  M  tbij  maj 
be  occoflad  In,  cr  qipoiitt  tbim  to  nt^  •■  will  find  tbtni  worh  fcr  mat 
■ad  drink." 

Tb*  5  A  4  JEr«.  6.  bie..  intituUd  •■  An  lOt  touching  Ibo  pnniihMWil 
of  «4gAoDdi  and  otliM-idlt  pcnooi,"  twpealad  dw  I  £ri.  S.  c.&,  aid  i*> 
(bad  Ilia  n  ff  8-  e-  IS.  J  bnt  coMainod  danan  1,  5,  nd  S.,  conifond- 
)Bf  to  9, 10,  and  11.  oTtlM  *«  nptided. 

TIm  5  ft  6  a.  6.  e.  &,  '■  For  die  proriman  and  ralM  of  An  peorv" 
baa  tUl  pnamblc,  "  To  tba  intent  that  *>liun  b^giN,  idle  and  MtnJi^ 
ptnont  DMi;  ba  amided,  and  the  fanpotani,  IMila,  and  lama  ptvtbM  ft*^' 
tiUA  BIO  poor  In  *a7  deed  {"  and  coniiinl  99  if.  a  e.  ■  8.  and  3  A  4  £tf.  C 
A  le.  8e^  >■  enacu  that  a  i^iNar  ihaU  ba  kept  ut  all  hocnaboUw* 
and  inhalHtanta  in  eacfa  paiiib,  and  of  luch  impolant,  aged,  and  needy- 
poreone  ai  •*«  notiWa  islnaof  dMmelra,  nor  with  their  <Nm  labolr, 
dwtHnxBlIeeMndtaill  ba  >w°'>l>d  reariy.  and  that  tba  coUeedDne  ehali 
ba  dleuibalrd  to  dM  poor  in  the  lania  maiiDcr  ae  wa>  aAorwarda  paw  Mail 
bjriboSAIc.  «.S.  Ipartioakrij  noticed  Id  dMargnmont]. 

Tba  flftSi«.  4 if.  o.d,watdMiMitacloB  Ihi*  mobjeel.  Tha  pe«>' 
.  anbto  I'M  tba  MBa  M  of  tba  laMciMaUtnte.  Bf  lect  I.  ilecNdimed 
tbenH.  ■.  e.  IS.  andS&4£iLG.  c  16.  (  and  wcU  9.  iaanjlarta  Iba 
Mseiecdonof  AaJI&efd.  e.  c.  8.     Sect.  7.  proridei,  "Tbrtiflt^dl 
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infornied  whether  any,  and  if  any  what  endeavours  were       18dl|L 
made  to  procure  employment  for  them.  All  that  the  court 
can  now  iay  is,  that  undoubtedly  it  is  the  primary  duty 

of 


dMD  Iwppen  to  dwtU."    Sect.  16.,  aftar  tliii  prMmble,  '*  Fommudi  m 

cbniiy  woqU  tfatt  poor,  agad,  mad  ImpoicDt  partooi  riMmld  m  wacanarily 

ba  pcofldad  Ibr  at  tha  tald  roguat  and  Tagaboodt  and  ttotdy  b^gan  ft- 

pfaaMd,  and  diat  tba  aaid  agtd,  Impotant,  and  poor  paople  iboold  htft 

eoofiniaiit  habitations,  &e.  to  tattla  tfaemselfat  upon,  to  the  end  that  thaj 

ihauld  not  beg  or  wander  about,**  pro? idea  for  the  keeping  a  rcgiitar  of 

the  poof^  finding  habltationi,  let ying  money  fbr  their  support  by  mum 

OMott  sod  fbr  the  appointment  of  oferiaeri.     Sect.  SS.  enacts  **  that^  If 

any  cf  the  Mid  aged  and  impotent  ptrsonsy  not  .being  so  diiBasad,  kmc^ 

cr  finpoient  but  that  they  may  work  in  some  manner  of  wotfc,  shall  beby 

the  Ofciaeenoftheir  said  abiding  place  appointed  to  woik,  if  ibey  refaaa^ 

tai  to  bo  whipped  and  stocked  Ibr  their  irst  refbsal,  and  ibr  the  second 

itfhsd*  to  be  punished,  as  In  case  of  vagabonds  In  the  first  dsgrse  of 

pufiihmant  ;**  (Mreral  degrees  of  punishment  had  beenL  bcibre  proYided 

ftr  vagabonds).    JSect  SS.  appears  to  be  ?ery  Important ;  It  is  as  Ibllows : 

^  Fkovided  always  tliat  three  justices  of  the  peace,  wfaereof  onetobeoftfat 

qiervoi,  of  and  with  the  sniplusages  of  the  said  ooUectlonsy  6ic.  (the  said 

poor  and  Impotent  people  satisfied  and  prorided  for),  shall,  by  their  iBs. 

actions,  in  such  convenient  place  and  plaoss  within  their  shirss  as  tiwy 

dadl  ifafaik  meet,  place  and  settle  to  work  the  rpgue$  and  wagakomdi  tkat 

tka&  be  d^med  to  work,  bom  within  their  said  counties,  ot  there  abiding 

Ibr  the  most  part  within  the  said  three  years,  there  to  be  hdldeo  to  work 

by  the  oversight  of  the  said  overseers,  to  get  their  livings,  and  be  sustained 

snj^  upon  their  labour  and  travaiL**  Here,  then,  is  the  first  dear  legisbtivo 

enactment  for  providing  work  for  the  able-bodied  poor.     Until  this  time, 

ft  seems  to  have  been  taken  for  granted,  that  all  able-bodied  persons  could 

find  employment  if  they  pleaaed ;  and  the  very  Ikct  of  their  being  out  of 

work,  and  living  by  diarity,  made  them,  in  the  eye  of  the  law,  rogues  and 

vagabonds,  liable  to  be  apprehended  and  punished.     No  relief  of  any 

kind  was  to  be  provided  for  them  at  the  public  expence ;  those  enactmenta 

wUch  ordered  that  they  should  be  kept  to  hard  labour,  seem  merely  to  haivt 

BBade  h  the  doty  td  certain  persons  to  see  that  they  did  continually  wmk, 

as  If  it  were  assomed  that  employment  could  always  be  fbund.    Tlie  Ivt- 

mentloaed  statute,  which  enacted,  that  to  a  certain  eitent  work  should  be 

provided,  so  iu  firom  authorising  the  ailbrding  rdlef  by  money  to  such 

persona,  expressly  says,  that  *<  they  are  to  get  their  Ihrings,  and  to  ttvn 

ni  bt  iuHaiurd  <mfy  upon  thdr  hrixmr  and  trsvafl.**    IMi  was  UMbA- 

Z  2  <Wy 
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of  the  overseers  to  find  employment  for  the  poor  if  poa< 
■ible.  And  I  express  that  opinion  now  for  the  sake  of 
the  poor  themselves,  to  whom  no  greater  kindness  can 

be 


fad;  >  Terjp  imperfwt  |>nniuoa,  ■nd  no  reawn  for  the  cDtctment  U  di»' 
tiocllj  Ualcd,  but  it  ta»j  b*  coUccud  ibal  •oma  jfenoat,  appTriieiidad  m 
roguM  and  i^^ioiid*,  bad  eiprencd  a  oillingncu  to  work  if  tbc;  could 
tai  cmplo^eot ;  for  it  tpoaka  of  iba  roguei  cttd  vtigabondi  Ihiil  rinff  te 
di^KMd  t«  imHc.  Ttii  ii  TeDdered  more  clear  by  tbe  is  E.-a.  c.  3.,  mada 
toamandlhefbiiDcract,  and  inlitled  "  An  act  for  utting  lh«  poor  on 
work,  and  for  the  aniiding  of  idleneu."  Suet.  4.  mm  tbui,  "  AIm  Io 
(Im  intent,  joulfa  may  be  acciutomed  and  braught  up  ia  labour  and  in»k, 
and  tb<D  not  like  to  grow  to  be  idle  roguea,  and  to  the  intent  alto  that 
auch  ai  be  already  graim  up  in  idleneu,  and  m  niguci  at  tbia  prctcat, 
may  iMt  hare  any  juit  eicuH  in  •aying  ibat  thej  cannot  get  an;  aerric* 
or  work,  and  tbat  other  poor  and  luaiy  (not  impotcnCJ  penoni,  being  wil- 
ling to  work,  may  be  ut  on  work.  Be  it  enacted,  tbat  a  competant 
■lore  and  Hock  of  wool,  bemp,  &c.  ihall  be  provided,  to  be  commilled  to 
tbe  care  ofperaoos  to  be  ippoinled  collecton  and  goremon  of  tba  poor, 
wbo  are  to  diapoi^  order,  and  gire  rule*  for  the  diviaiou  and  manner  of 
woriung  the  aaid  alock,  to  the  iaitnt  ciery  uich  jiotr  and  /UBfy  peraon,  old 
or  young,  able  to  do  any  work,  itanding  in  neceaaity  of  relief,  iball  not 
for  want  of  woA  go  abroad,  dtbcr  begging  or  committing  [ulbrisgv  or 
olbar  miademeanoun,  loots  i"  idUtuu."  I(  ibcD  goct  on  to  proride  that 
pait  of  tbe  alodi  aball  be  given  to  eacb  poor  pertoc  to  be  worked  up,  autl 
that  when  h«  dull  bring  it  back  worked  up,  tlic  oreraam  ihall  pay  Um 
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be  done  than  by  enabling  them  to  earn  their  own  living        182S« 
by  labour^  instead  of  sufierincr  them  to  eat  the  bread  of      — — 

^  '  ^  The  Kxiro 

idlenesg|       ogaimi 

CQbunw 


59  &  40  Eliz,  c*  3.f  which  it  is  unnecessary  to  noticei  as  all  the  provisiona 
of  it  are  embodied  in  the  43  /?/£?.  c-  ?•  It  appears  by  LnrnbartTs  Eirem 
aorcAn,  chap.  7.  p.  206.,  that  soon  after  the  passing  of  the  latter  statute^ 
certain  resolutions,  commonly  ascribed  to  her  majesty's  justices  at  West" 
mituter,  were  pretty  generally  known,  and  considered  as  tending  to  tha 
right  execution  of  the  law.  The  eighth  and  ninth  resolutions  are  applu 
csble  to  the  present  question.  «  If  the  parents  be  able  to  work,  and  may 
liaTe  work,  they  are  to  find  their  children  by  their  labour,  and  not  the 
parish  ;  but  if  they  be  orerburthened  with  children,  it  shall  be  a  Tery  good 
way  to  procure  some  of  them  to  be  placed  apprentices  according  to  tho 
itatute.'*  **  No  man  is  to  be  put  out  of  the  town  where  he  dwelleth,  nor 
to  be  sent  to  their  place  of  birth  (or  last  habitation)  but  a  vagrant  rogue^ 
nor  to  lie  found  by  the  town,  excqH  tfie  parly  be  impotent,  but  ought  to  set 
tbcmselTes  to  labour,  if  they  be  able  and  can  get  work ;  if  they  cannot, 
tbeovcneers  must  set  them  to  labour.**  There  is  not  in  any  of  thoM 
resolutions  (twenty  in  number)  any  recognition  of  a  power  in  the  0Ter« 
seers  to  give  relief  to  able-bodied  persons,  otherwise  than  by  finding  them 
employment.  Whether  any  subsequent  statute  has  altered  the  law  on 
this  subject,  or  whether  the  opinion  above  suggested,  as  to  the  eflTect  of 
Ibe  earlier  statutes,  l)e  or  be  not  correct,  remains  to  be  decided  whenerer 
this  important  question  shall  be  distinctly  brought  before  the  court. 

In  Stryjici  AntwU  of  Church  and  State,  under  queen  Etiz.  b.  2.  p.  90., 
tiiere  is  a  letter,  which  was  addressed  to  lord  treasurer  Burghiey  by  a  justice 
of  peace  for  tlie  county  of  Somerset,  which  shews  that  the  great  evils  aria« 
ing  from  habits  of  idleness  amongst  the  pcxir,  began  then  to  be  understood, 
and  strengthens  the  idea  that  one  great  olject  of  tlie  legislative  provisions 
toe  the  poor  made  about  that  time,  wras  to  prevent  able-bodied  men  from 
being  unemployed.  After  observing  upon  the  great  increase  of  crime,  and 
the  number  of  wandering,  idle  vagabonds  then  committing  depredations 
in  that  part  of  the  country,  the  writer  proceeds,  <<  And  when  these  lewd 
people  are  committed  to  the  gaol,  the  poor  country  that  is  robbed  by  them 
arc  forced  to  feed  them,  which  they  grieve  at.  And  this  year  there  hath  been 
disbursed  to  the  relief  of  the  prisoners  in  the  gaol  7.V.,  and  yet  they  al- 
lowed but  6tL  a  man  weekly.  And  if  they  were  not  delivered  at  every 
quarter  sessions,  so  much  more  would  not  serve,  nor  two  such  gaols  would 
hold  them.  But  if  this  money  might  bo  employed  to  build  some  houses 
adjoining  to  the  gaol  for  them  to  work  in,  and  every  prisoner,  committed 
tut  any  cause,  and  not  able  to  relievo  himself,  compelled  to  work,  and  as 

Z  3  n»ny 
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182$.  idlenesB,  b;  which  their  habits  and  morals  must  soon  be 

^^-^  corrnpted. 
'•*•••  Case  sent  back  to  sesuoiu. 


atti\j  of  them  u  are  ddiTcred  upon  their  trials,  either  by  Ifae  Mqoittal  cC 
tbt  gnnijiaj  or  pettj  jury,  burning  in  tbe  buid  or  -wbifjiag,  .pnwnllj 
tnuuferrad  thence  to  tb*  houaei  of  correction  to  be  kept  in  work,  txcept 
woatt  preicnt  will  take  uij  into  lerrice ;  I  dire  prauma  to  «j  tha  taoth 
ti^nj  will  not  be  conunttted  that  now  ii."  Tbii  letter  alio  ibrwi  Ite 
at  that  time  primnen  committed  for  trial,  although  tfaej  could  not  b* 
compelled,  and  were  not  willing  to  work,  were  in  ptnnt  of  fict  in  tvmc 
plaeei  uipported  at  the  cipenci  of  the  public.  It  aeemi,  howarar,  that 
ibay  could  not  l^ill;  claim  to  be  to  maintained.  Sea  the  <M*  «t  Zlt 
Jaitica  if  UeNoTlk  Sidbig  of  TiyrkAin,  ante,  SSe. 


PuBDOM  against  Brockrjdoe. 

A    RULE  was  obtained  for  discharging  tbe  defend- 
ant out  of  custody,  on  the  ground  that  the  com- 
mittitur  on  the  judgment  was  not  entered  on  the  Judj^ 
'  ment  roll  within  the  time  limited  by  the  rule  of  court, 
made  in  Easier  term,  4]  G,  ii.  viz.:    "that  from  and 
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case  within  five  days  next  afler  the  end  of  such  term;        1823. 
and  that  in  default  thereof  such  prisoner  or  prisoners       p  " 
shall  be  entitled  to  be  discharcced."     It  appeared  that  a    .  offUfui 
verdict  was  recovered  by  the  plaintiff  against  the  defend- 
ant at  the  London  sittings  before  Hilary  term  last.     In 
Hilary  term  he  was  rendered  in  discharge  of  hit  bail} 
And  ID  Easter  term  charged  in  execution  in  this  action, 
bjr  rule  of  court,  on  an  acknowledgment  by  the  marshal 
ihat  he  was  then  in  his  custody.     No  oommittitur  was 
cotered  on  the  judgment  roll  until  after  tb6  end  of 
Trinity  term. 

Botch  shewed  cause  upon  an  affidavit  that  the  com- 
mittitur  piece  was  filed  with  the  clerk  of  the  docquets 
•even  days  before  the  end  of  Easter  term,  and  contended 
lhat  the  pjaintiff's  attorney  had  thereby  done  all  that 
he  was  bound  to  do.  It  was  in  consequence  of  the 
neglect  of  the  clerk  of  the  docquets,  the  officer  of  the 
oonrt,  that  the  committitur  was  not  duly  entered  on 
the  judgment-roll ;  the  plaintiff,  therefore,  ought  not 
to  be  prejudiced  by  that  neglect. 

Archbdd  contra  contended,  that  although  it  was  the 
duty  of  the  clerk  of  the  docquets  to  enter  the  commit- 
titur on  the  roll,  yet  the  plaintiff's  attorney  was  bound 
to  see  it  done. 

Per  Curiam.  This  is  not  a  ca^  in  which  the  court 
can  exercise  their  discretion.  It  is  clearly  within  the 
rule  referred  to,  and  the  prisoner  must  be  discharged. 

Rule  absolute. 


Z  4 
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2823. 


King's  Bench  Prison. 


lertcon-    HPHE  Solicitor- General  had  obtained  a  rule  for  James 
MdrAaltea  do  Stephens,  Edward  Coi-lwf,  and  several  other  persons, 

log  at  H-ViHi  prisoners  in  the  King's  Bench  prison,  to  be  brought  up 
S^lSnrt  *"  answer  the  matters  of  an  affidavit ;  and  also  to  shew 
cause  why  some  of  tliem  should  not  be  removed  to  some 
other  prison.  The  rule  was  obtained  upon  the  affidavit 
of  the  marshal  and  two  of  the  turnkeys,  in  which  it 
was  stated  that  the  former  had  leceivcd  information 
that  a  gaming  toblc  was  kept  in  erne  of  the  rooms  of  the 
prison,  and  that  Hazard  was  generally  played  there  from 
midnight  till  six  o'clock  in  the  morning,  and  that  the 
two  turnkeys  detected  the  several  persons  named  in  the 
affidavit  in  the  act  of  playing  at  dice  about  one  o'clock 
in  the  morning  of  the  [6th  Noacmbn;  in  the  room  of 
Stephens.  The  prisoners  now  being  brought  into  court 
in  the  custody  of  the  marshal,  by  virtue  of  the  rule,  the 
Court  adjudged,  that  for  the  offence  mentioned  in  the 
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czecotioD,  was  committed  to  the  county  gaol.     In  1780,  one  Richardson  i  <%oo 

bad  been  ringleader  of  riots  in  the  prison,  and  of  an  assault  on  one  of  the 
prisonerB.     On  motion  being  made  to  remorc  him  to  the  county  gaol  of  »      ,    ^ 
the  sheriff  of  Surrey^  it  was  doubted  whether  the  court  could  change  the         Paiscm. 
custody  of  a  prisoner  for  a  dyil  debt.  The  prison  having  been  destroyed  by 
fire  in  June  that  year,  the  matter  dropped.     In  E'Mtcr  term,  1782,  a  court 
of  mayor  and  aldermen  having  been  set  up  in  the  prison,  and  it  being  shewn 
upon  affidavit  that  tliey  had  executed  orders  made  at  the  court  witli  great 
violence,  the  court  orderetl  the  prisoners  to  come  up  on  a  subsequent  day, 
and  shew  cause  why  they  should  not  be  committed  to  tbc  county  gaol,  or 
kept  in  close  custody  of  the  marshal.  ■  The  late  mayor,  the  present  mayor/ 
the  four  aldermen,  the  secretary,  the  two  cryers,  and  tlie  constable,  having 
appeared  m  court,  the  court  ordered  the  late  mayor  afid  secretary  to  be 
committed  to  the  lew  prison  till  the  fourtli  day  of  the  ensuing  term,  and 
the  then  mayor  to  be  confined  in  one  of  the  strong  rooms  in  the  King's 
Bench  prison,  singly  and  by  himself,  for  a  fortnight,  the  two  cryers  to  be 
confined  in  another  strong  room  till  the  fourth  day  of  term.      In  Mi 
ekaeiinas  term,  1783,  upon  complaint  upon  affidavit  of  a  riot  by  Kmoell 
and  others  in  tlie  lobby,  calling  themselves  "  liberty  boys,**  after  being 
called  upon  to  answer  the  matters  of  the  affidavit,  two  of  them  were  or- 
dered to  be  confined  in  the  strong  room  for  a  fortnight 


Rhodes  against  Haigh  and  Another, 


rf 


PHIS  was  an  action  brought  to  try  the   right  to  a  Upon  the  trial 
a  watercourse,  and  the  mode  of  using  a  stream  of  Jh©*^  ^^^!^ 
water.    By  an  order  of  nisi  prius  made  at  the  Summer  o7usin^''a"*'*' 
assizes,  1822,  for  the  county  of  York,  a  verdict  was  taken  ««»«»»"  ©f  water, 

.  a  verdict  was 

for  the  plaintiff  for  500/.  damages  and  405.  costs,  subject  **^®"  for  the 

'  .  ,,  ^         plaintiff,  sufcgect 

to  the  award  of  J.  W.^  to  whom  all  matters  in  difference  to  the  award  of 

,  ,  11/.,.!  **"  arbitrator,  to 

between  the  parlies  were  tliereby  referred,  with  power  to  whom  all  mat- 
order  a  nonsuit  or  a  verdict  for  the  defendant,  and  to  cncc  were  re- 
regulate  the  future  enjoyment,  according  to  the  rights  of  ifberty  to  the 
the  parties.     The  plaintiff  in  the  cause  died  on  the  15th  ^^Sjl^'fiJu^c 
December^  1 822,  and  the  award  was  not  made  until  the  <;"W"™«n*  of 

the  stream.  One 

5th  day  of  February^  1823,  a  rule  nisi  for  setting  aside  of  the  parties  to 

°  the  cause  having 

the  award  having  been  obtained,  on  the  ground  that  died  before  any 

award  was- 
made,  it  was  held  that  his  death  determined  the  arbitrator's  authority,  and  an  award  made 
subseyiently  was  set  aside. 

the 
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the  death  of  the  party  before  the  award  was  a  revocatiim 
of  the  Gubmi&sion.  Toussaitit  v.  Haitop  {a).  Cooper  T. 
Johnson,  {h) 

F.  PoU'xk  now  shewed  cause.  The  death  of  one  of 
the  parties  before  the  award  was  made  was  not  n  re- 
vocation of  the  arbitrator's  authoiity,  because  here  a 
verdict  was  taken  at  the  trial  for  a  certain  sum,  subject 
to  the  award  of  an  aibitrator,  aii'd  the  sum  ailcrnrards 
awarded  is  to  be  taken  as  if  it  had  been  original!/ 
found  by  the  -jury.  The  plaintitiT  is  then  entitled  to 
enter  up  judgment  for  the  amount,  without  first  applying 
to  the  court  for  leave  to  do  so.  Tlie  award  is  substi- 
tuted for  the  verdict  of  the  jury,  and  gives  the  party  the 
benefit  of^  the  statute  1 7  Car.  2.  c.  8.,  by  which  it  it 
enacted,  that  *'  the  death  of  cither  party  between  the 
verdict  and  the  judgment  shall  not  hereafter  be  alleged 
for  error,  so  as  such  judgment  be  entered  within  two 
terms  of^  such  verdict."  Here  the  judgment  would 
have  been  entered  in  Hilary  term,  1823;  if  the  plaintiff 
bad  not  obtained  the  present  rule.  Here,  indeed,  some- 
thing besides  the  cause  was  referred,  but  the  award,  not- 
withstanding, will  be  good  as  iar  as  it  determines  tfae 
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mcnt  will  not  embrace,  the  arbitrator  cannot  proceed  ;        1 823. 

and  if  he  cannot  proceed  upon  all  the  matters  submitted, 

he  cannot  proceed  upon  any.    That  was  decided  in  Bower        agamsi 

Haxoh; 

v..  Ti^ibr,  Easter  term,  1816.  Verdicts  were  taken  in  a 
replevin  cause  and  in  an  action  of  assumpsit,  subject  to  a 
reference,  the  costs  of  the  causes  to  abide  the  event,  and 
the  costs  of  the  reference  to  be  in  the  arbitrator's  dis- 
cretion. Toy/or  died  before  the  award  made,  but  the 
arbitrator  proceeded  and  ordered  the  verdict  to  be  en- 
tered for  the  defendants  in  both  causes,  and  plaintiff  to 
pay  the  costs  of  the  reference.  A  rule  nisi  was  obtained 
to  set  aside  the  award,  and  it  was  ur^l,  that  the  plaintiff 
might  have  wished  to  examine  Taylor.  Abbott  J.  ob- 
served, that  upon  affidavits  that  he  so  intended,  it  might 
have  furnished  a  special  ground  for  vacating  the  award ; 
bat  the  master  having  stated  that  the  costs  of  the  refer- 
ence would  be  included  in  the  judgment,  the  court  held 
that  the  death  did  not  prevent  the  arbitrator's  proceed- 
ing. Rule  discharged.  HolroydSi  thought  no  sub* 
mission  by  order  of  nisi  prius  revocable.] 

Abbott  C.  J.  This  case  falls  within  the  principle  laid 
down  in  Bower  v.  Taylor;  for  here  all  matters  in  difference 
are  referred,  and  the  arbitrator  has  a  power  to  regulate 
the  future  enjoyment  of  the  stream.  The  verdict  and 
judgment  would  not  embrace  either  of  those  matters. 
Since  the  decision  of  that  case,  it  was  held  by  this  court,  in 
Cooper  \.  Johnson^  where  the  cause  only  had  been  referred, 
that  the  death  of  either  party  determined  the  arbitrator's 
authority.  I  am,  therefore,  clearly  of  opinion,  that  the 
rule  for  setting  aside  the  award  must  be  made  absolute. 

Rule  absolute. 

lAitleidk  and  Alderson  were  to  have  argued  in  sup- 
port of  the  rule. 
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HiOGiNS  against  Sargent,  Esq.  and  Others. 

In  ea*ni«iit       /"^OVENANT  Upon   a  policy  of  Rssnruice,  bearins 
upoo  •  poliej  of  ^-'  "^  .  * 

iiuunaceapaa  date  the  loth  March,  Ml%  by  which  the  defiiQd- 

thelifcof^.,  ,  ,,..-.. 

payable  *ii         anU  coveDantcd  to  pay  to  the  plaintin  4000fr.  at  the 

d^proof  of      expiratton  of  aix  months  after  due  proof  of  the  death 

^l^*;^    of  R,  C.  Burton.    The  cause  was  tried  before  BayU^  J., 

""•^^^      at  ll»c  lost  assizes,  for  the  county  of  York;   and  the 


tund,  rroiD  the   gn  insurable  life  at  the  time  when  the  policy  was  efiected> 
expintioD  or 

lix  mootbi  ■fler  Tile  learned  Judge  summed    up  the  evidence  to   the 
due  praoT  of  the  ...         -  ,  ... 

death  of  ^.        jury  with  reterence  to  that  question,   no  point  having 

been  then  made  as  to  interest;  but  when  the  jury  re- 
turn^ a  general  verdict  for  the  plaintiff  his-coaiuel 
then  claimed  to  have  interest  allowed  upon  the  principal 
Eom  insured,  from  the  time  when  tliat  sum  became  due. 
It  was  now  stated  in  the  affidavits  that  B-  C.  Burton 
died  in  jlp-ily  1821,  and  that  due  proof  of  his  death 
was  given  to  the  defendants,  so  that  the  principal  sum 


SAllo■]l!^ 
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titled  to  recover  interest  in  all  cades,  from  the  time  when        1 S2S. 
a  specific  sum  becomes  payable ;    Gordon  v.  Swan,  (/i) 
There^  copper  was  sold  at  so  much  per  ton,  payable  at      J'S""^ 
six  months ;  and  after  argument,  the  court  held,  that 
the  Tendor  was  not  entitled  to  interest  from  the  expir- 
ation: of  the  credit. 

Scarlett  and  D.  F.  Jones^  contra.  In  Blaney  v.  Hend-^ 
ricks  {b)  it  was  held,  that  interest  is  due  on  all  liquidated 
sums  from  the  time  when  the  principal  becomes  due  and 
payable.  lAbbott  C.  J.  That  case  has  been  long  over- 
ruled.] The  money  in  this  case  became  due  upon  a 
specialty,  and  therefore  ought  to  carry  interest.  It  is 
true  that  interest  is  not  due  for  rent  in  arrear,  because 
the  landlord  has  in  his  power  the  means  of  recovering 
his  rent,  viz.  by  distress  and  sale.  But  interest  is  due 
upon  a  specialty-debt,  and  also  upon  bills  of  exchange 
and  promissory  notes  which  are  not  specialties.  If  goods 
be  sold  to  be  paid  for  at  the  end  of  a  month  by  a  bill 
having  two  months  to  run,  and  a  bill  is  not  given,  in- 
terest is  due  from  the  time  of  the  expiration  of  the 
credit.  And  if  so,  why  should  not  interest  be  payable 
if  the  contract  were  to  pay  the  money  at  the  same  time 
as  it  would  have  been  payable  if  a  bill  had  been  given. 

Abbott  C.  J.  It  is  now  established  as  a  general 
principle,  that  interest  is  allowed  by  law  only  upon  mer- 
cantile securities,  or  in  those  cases  where  there  has  been 
an  express  promise  to  pay  interest,  or  where  such  pro- 
mise is  to  be  implied  from  the  usage  of  trade  or  other 
circumstances.     It  is  of  importance  that  this  rule  should 

(b)  X^JSafif  410*  {b)  im.lUp.76U 

be 
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1883.       be  adhered  to;  and  if  we  were  to  hold  that  interest  was 
""■""^       payable  in  this  case,  the  application  of  the  general  rule 

Hxoonri 

againsi  might  be  brought  into  discussion  in  many  othert. 
Interest  was  not  claimed  by  the  plaintiff's  counsel 
in  this  case  until  the  Judge  had  concluded  his.^d*- 
dress  to  the  jury  upon  the  principal  question  for  their 
consideration,  and  they  had  pronounced  their  verdict 
upon  that  question  in  favour  of  the  plaintiff.  It  was 
then  contended  for  the  first  time,  that  the  plaintiff  was 
entitled  to  have  interest  allowed  him  upon  the  principal 
sum,  secured  by  the  policy,  from  the  time  when  it  had 
become  payable ;  and  that  point  was  reserfed  by  the 
learned  Judge.  The  only  question  upon  the  present 
rule  is,  whether  the  jury  ought  to  have  been  told  that 
they  were  bound  by  law  to  give  the  plaintiff  interest 
from  that  time ;  for  if  it  was  a  matter  for  their  discretion 
only,  and  it  was  not  properly  submitted  to  them,  that 
may  be  a  ground  for  granting  a  new  trial,  but  not  for 
increasing  the  damages.  Inasmuch  as  the  money  re- 
covered in  this  cause  was  not  due  by  virtue  of  a  mer- 
cantile instrument,  and  as  there  was  no  contract  express 
Qr  implied  on  the  part  of  the  defendant  to  pay  interest, 
I  cannot  say  that  the  jury  ought  to  have  been  told  that 
they  were  bound  to  give  interest.  That  being  so,  this 
rule  for  increasing  the  damages  must  be  discharged. 

Bayley  J.  I  am  of  the  same  opinion.  It  was  once 
the  opinion,  that  money  lent  carried  interest,  and  in 
Calton  V.  Bragg  (a)  it  was  so  cpntendecl,  on  the  ground 
that  the  lender  would  otherwise,  for  the  accommodation 
of  the  borrower,  lose  the  benefit  which  he  might  make 

(a)  15J^,S24. 

of 


SA&GtNT. 


IN  THx  Fourth  Year  op  GEORGE  IV.  95 1 

of  hu  capital ;    and  that  the  lender  ought,  in  equity,        1 893. 
to  be  put  in  the  same  situation  as  if  he  had  applied       „ 
his  principal  to  his  own  use.     But  this  Court  held,  that      jigainst 
interest  was  not  due  by  law  for  money  lent  without  a 
otatract  for  it  expressed,  or  to  be  implied  from  the 
usage  of  trade  or  from  special  circumstances.     Now,  if 
interest  be  not  due  for  money  lent  which  is  to  be  repaid 
either  upon  demand  or  at  a  given  time,  it  follows,  that 
it  is  not  due  for  money  payable  within  a  certain  time 
after  due  proof  of  the  happening  of  a  particular  event* 
The  circumstance  of  the  money  having  become  due  in 
this  case  by  virtue  of  a  contract  under  seal,  does  not 
make  any  difference.     If  it  were  the  intention   of  the 
parties  that  the  principal  sum  should  bear  interest  from 
the  time  when  it  became  due,  that  might  have  been  ex- 
pressly provided  for  in  the  deed,  but  not  having  been 
done,  the  law  will  not  imply  a  contriict  on  the  part  of 
the  defendants  to  pay  interest ;  and,  consequently,  the 
jury  ought  not  to  have  been  directed  to  give  interest. 

HoutOYD  J. .  I  think  that  the  Judge  would  not  have 
been  warranted  in  directing  the  jury  to  give  interest  in 
this  case.  It  is  clearly  established  by  the  later  au-* 
thorities,  that  unless  interest  be  payable  by  the  consent 
of  the  parties  express,  or  implied  from  the  usage  of  trade 
(as  in  the  case  of  bills  of  exchange)  or  other  circum- 
stances, it  is  not  due  by  common  law.  In  De  Haviland 
v.  Bawerbank  (&),  Lord  Ellenborotigh  was  of  opinion,  that 
where  money  of  the  plaintiff  had  come  to  the  hands  of 
the  defendant,  to  establish  a  right  to  interest  upon  it, 
there  should  either  be  a  specific  agreement  to  that  ejBTect, 

(a)  1  Campb.  50, 

or 
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IHSS.       or  something  should  appear  from  which  a  promise  to' 
„  pay  interest  might  be  inferred,  or  proof  should  be  given 

agtinu  of  the  money  being  used;  and  in  Gordon  v.  Swatt  (a), 
the  same  noble  and  learned  Judge  said,  that  the  giving 
of  interest  should  be  limited  to  bills  of  exchange,  and ' 
such  like  instruments  and  agreements  reserving  interest,- 
In  the  latter  case,  although  the  money  was  payable  at  a 
particular  day,  non-payment  at  that  day  was  held  not  to 
give  any  right  to  interest.  Independently  of  these  au- 
thorities, I  am  of  opinion  upon  the  principles  of  the 
common  law,  that  interest  is  not  payable  u])on  a  sum 
certain  payable  at  a  ^ven  day.  The  action  of  debt  was 
the  specific  remedy  appropriated  by  the  common  law 
for  the  recovery  of  a  sum  certain.  Now,  in  that  action 
the  defendant*  was  summoned  to  render  the  debt*  or 
shew  cause  why  he  should  not  do  so.  The  payment  of 
the  debt  satisfied  the  summons,  and  was  an  answer  to 
the  action.  If  this,  therefore,  had  been  an  action  of 
debt,  the  payment  of  the  principal  sum  wDuId  have  been 
a  good  defence,  because  the  interest  is  no  part  of  the 
debt,  but  is  claimed  only  as  damages  resulting  from  the 
non-payment  of  the  debt.  Where,  indeed,  the  interest 
becomes  payable  by  virtue  of  a  conlr.icL  express  or  im- 
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by  the  Gopipop  law  b  specifically  applicable  to  his  casf,        1 8^ 

h^  opald  not  have  recovered  interest,  I  think  that  he        ' 

ougot  nol  to  be  permitted  to  recover  interest  by  way  of       agamu, 
damages  in  an  action  of  covenant.     I  cannot  therefore 
say  that  the  jii^  ougbt  to  have  given  interest  in  this 
case^  and  I  dgpbt  much  whether  the  verdict  coujid  have 
Ijaen  suppprtfd  if  they  bad  done  so. 

Utile  discharged. 


Hknevfri 


»i^ 


Taylor  agamsl  Waters. 

'THIS  was  a  rule  calling  upon  the  pUtintifT  to  shew  tij€  third  pr». 

cause  why  die  outlawry  siiould  not  be  set  aside  for  ^yi^r*.*!! 
irrcffularity,  and  it  was  referred  to  the  roaster  to  enquire  '*  ^*^'  ^-  •»• 

■     9-  J^         .  I  most  be  made 

an^i  report,  who^  at  the  sittings  after  last  Trmity  term,  one  month  ai 

the  lewt  befort 

reported  as  follows  :    "  It  appeared  that  the  exigent  tho  ijuinto  ox- 
issued  2Sd  Marchy  testeti  12th  Febmary  preceding,  and  noCMnuKfe, 
returnable  17th  May.     Between  the  teste  and  return  rev^rw  the  out- 
there   were   four    days    of   exaction,    25  th  February^  WhrtherwdT' 
4th  JJfan:A,  22d  Api%  Gth  May.     It  was  objected  that  ^"i'^f^V^*!" 
as  the  first  two  of  these  days  wore  previous  to  the  issu-  c*f™»**o"* 
in|[  of  the  writ,  ihouffh  within  the  period  of  teste  and  meeningoftiie 
return,  the  proceedings  were  irregular ;  but  I  find  th(it  or  for  irregu- 
according  to  established  usage  and  practice  this  is  con- 
sidered sufficient ;  there  having  been  the  proper  number 
of  exaction  days  between  the  teste  and  return,  and  the 
ibrm    of  exaction  being  only  general,  and  applicable 
to  all  causes  without  naming,  them.     On  the  30th  Maif 
an  allocatur  exigent  issued,  tested  the  preceding  20th, 
and  this  20th  was  also  a  general  exaction  day,  making 
the  quinto  exactus,  and,  according  to  the  practice,  this 
seem  also  sufficient.      But  a  more  cloubtful  question 
Vol.  II.  A  a  aristn 
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1823.  arises  as  to  the  proclamations.  A  writ  of  proclamation 
y^^^^  issued  as  the  original  exigent  did,  tIz.  23d  Mardi^ 
-^^^  tested  12th  Feb.  preceding,  and  returnable  17th  Mdy^ 
(which  was  regular,)  and  proclamations  were  made 
under  it  on  4th  Aprils  15th  Aprils  (at  the  quarter  ses* 
sions,)  and  the  second  of  May.  Now  the  statute 
31  Eliz»  c.  3 ,  directs,  <<  that  the  sheriff  shall  make 
three  proclamations  in  this  form  following,  and  not 
otherwise,  namely,  ofie  in  the  open  county  court,  one 
other  at  the  general  quarter  sessions  of  the  peace,  and 
one  other  one  month  at  the  least  before  the  quinto  ex- 
actus."  If  the  expression  one  other^  lastly  used,  is  to  be 
construed  as  the  third  or  the  last,  then  there  has  not 
been  a  month  between  that  proclamation  and  the  quinto 
exactus  20th  May ;  and  the  outlawry  is  bad,  but  if  the 
expression  one  other  may  refer  to  either  of  the  former, 
then  there  has  been  a  month,  and  the  proceedings  arc 
sufficiently  regular/' 

Per  Citriam.  The  third  proclamation  should  have 
been  made  one  month  at  the  least  before  the  quinto 
exactus ;  and  as  it  appears  that  the  proclamation  was 
not  duly  made,  the  outlawry  must  be  reversed,  and 
being  reversed  for  irregularity  the  defendant  is  not 
under  the  necessity  of  giving  bail. 

In  Michaelmas  term,  the  Solicitor-General^  on  be- 
half of  the  plaintiff,  mentioned  the  case  again,  and  in* 
sisted  that  he  was  entitled  to  have  bail  by  the  31  Eliz. 
c.  S.  s.  3.,  which  enacted  "  That  before  the  reversing 
of  any  outlawry,  through  or  hy  *want  of  any  proclam" 
aiton  to  be  had  or  made  according  to  the  form  of  that 
act,  the  defendant  in  the  original  action  shall  put  in 
tail,  not  only  to  appear  and  answer  to  the  plaintiff  in 

the 
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the  fonner  siut,  in  a  new  action,  to  be  commenced  by       1 889. 
the  8aid  pUttntiff  for  the  cause  mentioned  in  the  first       tatloIi 
action,  but  also  to  sfitisfy  the  condemnation,  if  the      ^^^H^ 
plaintiff  shall  begin   his  suit  before  the  end  of  two* 
terms  next,  after  the  avoiding  of  the  outlawry."     NoW|t 
in  this  case,  the  outlawry  is  to  be  reversed  for  want  of 
makmg  proclamations  according  to  the  form  of  that 
act,  and,  therefore,  by  the  very  words  of  it,  the  defend- 
ant must  put  in  bail. 

Marryat  contra.  The  outlawry  is  not  in  this  case 
reversed  for  want  of  proclamations  within  the  meaning 
of  the  31  Eliz,  c,  3.  but  for  an  irregularity  in  the  pro- 
ceedings. It  appears  by  the  report  that  the  proper  num- 
ber of  proclamations  was  made,  but  that  one  of  them 
was  irregularly  made,  this  is  not,  therefore^  a  case  in 
which  bail  can  be  required. 

Abbott  C.  J.  It  appears  to  me  that  if  the  proclam- 
ation was  not  made  according  to  the  form  prescribed  by 
the  statute,  it  was  in  law  no  proclamation  at  all.  If  it 
is  to  be  considered  in  that  point  of  view,  then  the  out- 
lawry must  be  reversed  for  want  of  proclamations;  and 
the  statute  requires  that  in  such  cases  bail  shall  be  given. 
But  if,  as  contended  for  the  defendant,  it  was  an  irregu- 
larity in  the  proceedings,  the  Court  may,  in  their  dis- 
cretion, order  bail  to  be  given  on  a  reversal  for  such 
cause.  Let  the  outlawry,  therefore,  be  reversed,  the 
defendant  putting  in  special  bail  to  the  action  in  the 
common  form. 

Rule  absolute  on  those  terms,  (a) 

(o)  BsQ  wai  acoordiogly  given  in  the  altematlve,  and  not  abeolutely 
to  Mtitfy  the  condemnation.  From  the  mode  of  taking  bail  in  this  case, 
k  would  appear  that  the  outlawry  was  rererBed,  not  for  want  of  pro* 

clamntionft, 


Ci^m  <«  ]h:ipuaei,va.4  Tf:9¥i&tf: 
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$ppttt  tiia  liia  Court  c*n  cierdic  uj  ditaedoii  Mt^f 
wfaieli  ban  u  ID  be  gi'ten  Ib  the  rormcr  aw,  the  tttMt  i«qatrM  it 
b*  DTcn  ■t>ip4#^  ■"  ■>#^  til*  randRBDMloBi  «ad  in  ib|i  iapW 
it  wu  givaa  ia  tbe  rurm  uuuUj  (daptcil,  when  bail  ii  ordcnd  bf  I 
coart  curei4v  t*!*  dtKntion  rt^ad  in  them  b;  the  4  &  5  T.  jr  iT.  c.  I 
fife  jknnl^  ^.  ^""PMM-  SSIr.mt.,  I S  £m,  G84.  (n).  if»lrt»« 
Gl^Mk  8  £i^  ^.  iToMbol  T.  G<d^  IS  B(ul,  OS.  Kwr. 
IToiA  4  Taaa.  M).  CnriUm  t.  Gnft,  i  V.  ^  &  109.  GrviUm 
iTnifjF,  I  B.  4  ^.  Id). 


'    MICHAELMAS   IMlf. 


tW  tarn  Fo0ETH  Year  ov  GEORGE  IV.  S57 

1884. 


Between  Elizabeth  Murthwaite,  John  Mac- 
PHERSON  and  Charlotte  his  Wife,  Francis 
LiND,  and  John  Hudson  Mat,  Plaintiffi ;  and 
the  Honourable  Charles  Cecil  Pope  Jen- 
KiNsoN,  the  Honourable  Henry  King,  the 
Reverend  John  Mjtchel,  John  Cuthbert- 
son,  Maria  Barnard,  Alexander  Hume 
Evelyn,  John  Byde,  George  Barnard, 
Charles  Murthwaite,  and  Henry  Wood- 
<xx:k.  Defendants. 

And  between  George  Barnard,  an  Infant,  by 
Frederick  Augusta  Barnard  his  Grandfa^ 
ther  and  next  Friend,  Plaintiff;  and  Eliza- 
beth Murthwaite,  John  Macpherson  and 
Charlotte  his  Wife,  Maria  Barnard,  Fran- 
cis LiND,  John  Hudson  May,  John  Cuth- 
bertson,  Charles  Murthwaite,  Alexander 
Evelyn,  John  Byde,  Henry  Woodcock,  the 
Honourable  Charles  Cecil  Pope  Jenkinsoit, 
the  Honourable  Henry  King,  and  the  Reve- 
rend John  Mitchel,  Defendants. 

And  also  between  Elizabeth  Murthwaite, 
John  Macpherson  and  Charlotte  his  Wife, 
Francis  Lind,  and  John  Hudson  May, 
Haintifis ;  and  the  Honourable  Charles  Cecil 
Cope  Jenkinson,  and  Sir  Herbert  Taylor, 
Defendants. 

And  also   between  Elizabeth  Murthwaite, 

John  Macpherson  and  Charlotte  his  Wife, 

Vol.  II.  B  b  Francis 
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182*.  Francis   Lind,    and   John    Hudson    Mat, 

Plaintiffs  j  and  George  Irton  Murthwaitb, 
and  Jane  Cuthbertson,  Defendants,  (a) 

A.,  by  «m        'T'HIS  case  was  sent  by  the  Lord  Chancellor  for  tbe 

to  pua  i«U  opinion  of  this  Court.     Thotnas  MurtkwaiU^  lat« 

^tmiuMUied  oiSmalUKrty  Green,  within  the  parish  of  hlemortht  ift 

to  tbe  iutWvots  "W 

ibcrD,  and  the  bein,  exMUton,  and  adminixnUin  of  such  luniTor,  all  ani]  emj  bU  ftw 
holi],  oopjbold,  and  livwhold  <»late«,  and  all  his  pcrEOnal  c  *    ~ 

uid  wherCHwrer,  in  truit  to  pay  Ihervout  the  lereral  ^egariea  ana  uiDiuuei  mar 
htm  given  and  bequenllied,  and  for  other  purposes  in  the  will  tneotioned.  Tlie  I 
tben  gare  legacies  and  annuiliea  to  a  considerable  amount  j  and  directed  i  bat  the  an 
diould  be  chargeable  upon  his  2G,400t,  in  the  S  per  cent,  consolidated  annuiliea. 
ataled  in  the  case  that  aUrgesurplus  remained  after  paying  debts,  legacies,  and  aannhi 
it  waa  not  staled  that  the  legacies  were  actually  paid,  ar  that  the  snnuilaata  warn 

After  the  legacies  and  annuities,  the  testator  proceeded,  .  , 

inlcmt,  profits,  atid  produce  of  all  the  rest,  residue,  andrcmaindcrof  myescateandeflaMawfart- 
aoeverand  wheresoever,  and  of  vbat  nature,  kind,  or  quality  socier,  us  well  real  aapmoDaU 
which  I  shall  die  seised  or  possessed  of,  iDtereslcd  in,  or  entitled  lo,  at  the  time  of  my  dniMik 
I  do  give,  dcTiie,  and  bequeath  unio  my  ibtee  niece*,  £.  ilf.,3^.  ilf„and  C  Jf. ,  equally  tn  b* 
divided  belweeti  Ibem,  iharc  and  ikiire  alike,  fut  and  during  Ihe  lirm  if  iheir  ntOvrat  Hui. 
And  from  and  aricr  I  he  decease  of  Ihcmor  either  of  Ihem,  it  is  my  will  that  the  lasrTuI  iatta 
•f  Ifaem  and  each  of  them  shall  have  and  enjoy  his  or  ber  mother's  share  of  all  such  iriidiM 
of  such  rents,  issUFS,  dividends,  and  profits  /"cb- ;j/e  in  lile  mnnirr.  And  if  either  of  my 
nieces  tball  happen  to  die  in  the  lifclime  oMbc  olbera  or  other  of  them  without  Imim  rf 
ber  body  lawfully  begotten,  that  the  share  of  ber  to  dying  without  issue  as  aforesaid,  thall 
go  to,  and  be  shared  and  divided  equally  between,  the  survivors  of  my  nieces  for  thor  »- 
spective  lives,  and  afletwards  by  the  lawful  issue  of  the  survivors  of  my  nieces  in  lika  maa- 
oer.  And  if  all  my  nieces  and  their  i»sue,  save  one,  shall  die  without  issue  lawfully  bt^MtO, 
then  such  surviving  niece  shall  have  and  enjoy  tbe  whole  of  the  rents,  &.C.  of  such  tcaidtM 
□f  my  estate  and  (fleets  for  and  during  tbe  term  of  hei  natural  life.  And  from  and  aftei 
ber  decease,  the  lawful  issue  of  sucb  surviving  niece  (if  more  than  one)  shall  have  the  wbola 
of  the  rents,  &c.  cijually  between  Ihcm,  sliiue  and  share  alike ;  and  if  but  one,  ibeti  null 
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ihe  county  o(  Middlesex^  Esq.,  the  testator  hereinafter        1824. 
learned,  was,  at  the  times  of  making  his  will  and  of  his.  ,,  """^ 
deaths  seised  in  fee-simple  of  freehold  tenements,  and        agnimt 
aeised  in  fee-simple  of  some  copyhold  tenements,  which      g^  ^ 
he  duly  surrendered  to  the  use  of  his  will ;  and  was  also  ?I!L--  ^"^^  • 
possessed  of  several  leasehold  estates  for  years,  and  of  y*'?^^.*^ * 
other  personal  estate  of  different  descriptions,  to  a  very  ^  tnAM 

estatety  and  Ml 

considerable  amount.     And  the  sud  Thomas  Murih-  •bMiutein- 
VMoife  duly  made  and  executed  his  last  will  and  testa*  in  bold. 
MMit,  in  writing,  bearing  date  the  29th  of  December^  that  the  teil' 
1806»  and  which  was  duly  executed  and  attested,  so  as  niacat^Tno 
t4»  pass  freehold  estates,  and  was  as  follows :   "  I  give^  de-  lSer*A«wai 
viae^  and  bequeath  to  Mrs.  Margaret  Mmihwaite,  of  ^j^J^'SJl*'^ 
Daoktenhamf  in  the  county  of  Middlesex^  widow,  Mr.  estate  undsr 
Jakn'Cidhbertsonj  o( Poland  Street j  in  the  said  county  of     Fourthly, 

Buppodng  that 

MUEikseXi  and  to  Mr.  John  JaneSf  of  the  Inner  Temple^  the  wiu  had 

f  11*  1  •  comineoced 

XofMJbfi,  gentleman,  and  to  the  survivors  and  survivor  with  the  woftb 
of  them,  and  the  heirs,  executors,  and  administrators  of  ^^^  ond'i^e*' 
such  survivor,  all  and  every  my  fre^old,  copyhold,  SJJJf^liSr* 
and  leasdicdd  estate,  and  my  personal  estate  and  effects  ^  ^th°^^ 
whatsoever*  and  wheresoever  situate,  lying,  and  beings  ^^m^^  would  j 

.  '*'^®  taken 

whether  the  same  consists  of  mortgage,  money  in  the  esutes  tail  in 

thefreeholdy 

public  fimds  or  stocks,  bonds,  notes  of  hand,  or  pther  and  absolute 
securities,  and  all  other  my  real  and  personal  estate  and  leasehold. 
sfifects  of  what  nature  or  kind  soever,  not  hereinafter  by  ^.j^^uld*** 
me  qiecifically  bequeathed,  upon  the  trusts,  and  to  and  1^"^° fiSS^ 
for  the  uses,  ends,  intents,  and  purposes  hereinafter  ex-  <»  leasehold  te- 
pressed,  mentioned,  and  declared  of  and  concerning  the  ■^1<1  he  sur- 

*  Ttre  the  three 

same ;  that  is  to  say,  in  trust  to  pay  thereout  the  several  nieces,  and 

neither  of  them 
should  hare 
any  odier  child,  he  would  be  tenant  in  tail  of  the  freehold,  but  have  no  interest  in  the 
leasehold  estates.     Should  be  die  in  the  b'fetime  of  the  three  nieces,  he  would  die  seised  of 
no  freehold,  nor  possessed^of  any  leasehold  estate. 

B  b  2  legacies 


Jsunifimr* 
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1 S24.  hgEcies  and  aimaities  herein  by  me  given  and  beqoeadiid^ 
""""  and  for  other  the  |>iirpo6e8  in  this  my  will  raentionad** 
agaimi  The  testator  then  gave  annaities  to  several  persons  fcr 
their  respective  lives,  to  the  amount  ^  4402.  per 
annum  *  and  prooeeded  :  ^  All  which  befiMrementiQned 
annuities  I  hereby  wiIt,order,  and  direct,  shall  be  charge- 
able upon  and  payable  out  of  my  twaity««ix  thousand 
and  four  hundred  pounds  three  per  eent.  consolidated 
bank  annuities,  or  such  sum  as  may  be  standing  in  thsl 
fund  in  my  name  at  the  time  (^roy  decease."  The  wiH 
tfien  contained  bequests  of  l^acies  to  a  eonsidevaUe 
amount,  and  then  was  as  follows :  ^*  All  the  rents,  ii 
dividends,  interest,  profits,  and  produce  of  all  Am 
residue,  and  remainder  of  my  estate  and  effects 
ever  sud  wheresoever,  and  of  what  nature,  kind,  or 
quality  soever,  as  well  real  as  personal,  which  I  shall  die 
seised  or  possessed  of,  interested  in,  or  in  any  way  mtided 
unto  at  the  time  of  my  decease,  I  do  hereby  give^  devise^ 
and  bequeath  unto  my  ^vee  nieces,  Elisabeth  MurUnmU^f 
Maria  Murtkwaitey  and  Charlotte  Murtiwaiie,  daughter* 
of  my  late  brother,  the  Reverend  Peter  MurtkmaUe, 
late  of  Ipsden,  in  Oaefcrdskire^  equally  to  be  divided 
between  them,  share  and  share  alike,  for  and  during  the 
term  of  their  respe^lve  natuml  lives ;  subject,  neverthe- 
liM,  to  such  provision  as  is  hereinafter  provided  toadw 
ing  and  concerning  the  house  and  premises  now  in  nvf 
occupation.  And  from  and  f^r  the  decease  of  diem, 
or  either  of  them,  it  is  my  will  and  meaning,  that  the 
lawful  issue  of  them  and  each  of  them  shall  have  and 
eapy  his  or  her  mother's  share  of  all  such  residue  of 
such  rents,  issues,  dividends,  and  profits,  for  lifi^  in 
like  manner ;   and  it  is  my  further  will  and  meaning, 

that 
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Aat  if  «ithar  of  my  said  nieoet  riiall  happen  to  £«  in  -1824. 
the  UfiitiBia  of  the  othei^  or  other  of  thefil,  wtthoot  iM16  ^'^~^. 
of  ktr  body  lawfully  begotten,  that  the  sbate  of  her  #6  ^  i^gqinst 
djying  without  issue  as  aforesaid^  sh^  ^  to  aftd  he 
aharad  and  divided  equaUy  betwei^.tbe  Sttrvivotn  of  lir^ 
aaid  nieces  £ar  their  nsipediTe  lives,  ikod  afterwiftrds  by 
the  kwfid  issue  of  the  survivors  of  my  said  liieeeir  in 
like  manner*  And  if  all  my  said  nieees  mid-lb^'ieiii^ 
ame  od6^  shall  die  without  issue  lawfiilly  begotten,  theil 
k  is  my  will  and  meaaii^  that  such  surviving  nieeo 
ahail  have  and  ei^  the  whole  of  the  rentis,  issues^  di- 
fidciid%  interest,]  and  profits  of  sueh  residtie  and  r&- 
mahider  of  my  estate  and  effects  for  and  during  the 
tsem  of  her  natural  life;  and  from  and  after  her  decease 
it  ia  my  further  will  and  meaningy  and  I  do  hereby 
willf  order,  and  direct,  that  the  lawful  hsae  of  such 
svndving  niece^  (if  mcMTe  than  one^}  shall  have  and  enjoy 
Ihe  whole  of  the  rents^  iesoe^  dividends,  interest,  and 
prafita  of  all  such  residde  of  my  estate  and  effiscta^ 
eqaaSy  lietween  them,  share  and  tbatt  alilte ;  and  if  but 
ent^  then  such  only  one  ^all  have  and  enjoy  the  whole 
ef  such  part  thereof  as  is  personal^  to  and  for  his  or  het 
own  use  and  benefit;  and  to  hold  so  much  and  such 
part  and  parts  there^as  are  freehold  to  them  and  each 
of  them^  if  more  than  one^  their  or  hb  or  her  heir& 
mid  assigns,  as  t^ants  in  common,  and  not  as  joint 
toimita;  and  if  but  one^  then  to  such  only  one^  his  or  her 
haiim  and  assigns  for  ever ;  and  to  hold  so  much  and  such 
parts  thereof  as  is  and  are  copyhold,  at  the  will  of  the 
lofd  or  lords,  lady  or  ladies  of  the  manor  or  manors  of 
whidi  the  same  are  bolden  in  like  manner.  And  if  all 
my  asid  nieces  shall  die  without  issue^  then  from  and 
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after  die  decease  of  the  surnvor  of  them  mj  uid  lAmxB 
without  issue  as  aforesaid,  I  do  hereby  give,  devitc,  and 
bequeath  the  whole  of  such  residue  and  remainder  of 
my  estate  and  effects,  as  well  real  as  peracmal,  and  aa 
well  freehold  as  copyhold,  to  my  next  male  bur  of  the 
name  of  Murthaxiite  i  to  hold  to  such  male  hor,  his 
heirs,  executors,  and  administrators  in  manner  afore- 
said." The  testator  then,  after  recitingthathishoiuewas 
leasehold,  and  that  the  said  Margartt  MurtkaaiU  and 
his  three  nieces  might  not  .choose  to  live  together,  <» 
to  occupy  his  house,  devised  the  same  to  them  or  inch 
of  them  as  should  be  living  at  his  decease ;  but  if  it 
should  happen  that  they  did  not  agree  to  live  togetbCT, 
he  directed  that  the  house  and  furniture  shoidd  be  acid, 
and  disposed  of  by  the  trustees  thereinbetbre  named, 
or  the  survivors;  and  that  the  money  to  arise  by  nuii 
sale  should  be  divided  equally  amongst  the  said  Mar- 
garet Murtkaaite  and  his  said  three  nieces,  ot  soch.  of 
them  as  should  be  living  at  the  time  of  his  .deceaa^ 
and  the  lawful  issue  of  them  as  should  be  dead,  if  any, 
for  their  use  and  benefit  Then  followed  clausea  j^ 
pointing  executors,  and  relating  to  other  mattcn  not 
lortant  to  this  c 
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Jbkn  Janes  proved  the  said  will  of  the  said  testator.  |f;21. 
Maria  Barnard^  then  Maria  Murtkwaite,  some  time  — — 
in  the  year  1809  intermarried  with  George  Barnard,  agrd^"^ 
but  who  departed  this  life  on  the  5th  day  of  October^ 
181 7}  leaving  itfana,  his  wife,  surviving;  and  there 
was  issue  of  the  said  marriage  between  them  only  one 
child,  viz.  George  Barnard.  John  Janes,  one  of  the 
executors  and  trustees  of  the  said  testator,  died  in  the 
year  1814,  leaving  Margaret  Murthwaite  and  John  Cuth- 
bertson,  his  co-trustees  and  co-executors,  him  surviving ; 
and  the  said  Margaret  Murthwaite  died  some  time  in 
the  year  1816,  intestate,  leaving  the  said  John  Cuth-- 
hertsoHj  and  also  her  said  daughters,  Elizabeth  Murth- 
waile,  Maria  Barnard,  and  Charlotte  Macpherson  sur- 
viving her.  A  very  large  surplus  of  the  testator's  per- 
flonal  estate  and  effects  remains  after  pa}dng  his  funeral 
and  testamentary  expenses,  and  his  debts,  and  the 
legacies  and  annuities  bequeathed  by  him.  The  defend- 
ant G^^t^^  Irton  Murthwaite  would  now  be  the  next 
male  heir  of  the  said  testator,  of  the  name  of  Murth- 
liMite,  in  case  the  said  Elizabeth  Murthwaite,  Charlotte 
Macpherson,  and  Maria  Barnard  were  now  dead  with- 
out leaving  issue.  The  questions  for  the  consideration 
of  the  Court  are. 

First,  what  estate  and  interest  the  said  John  Cuth» 
bertsan,  the  surviving  trustee,  now  has  under  the  said 
will  of  the  said  testator,  in  the  freehold  and  leasehold 
tenements  respectively  devised  and  bequeathed  unto  the 
said  Margaret  Murthwaite,  John  Cuthbertson,  and  John 
Janes,  as  aforesaid. 

Secondly,  what  estates  the  said  testator's  said  three 
nieces,  Elizabeth  Murthwaite,  Maria  Barnard,  and  Char-' 
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lolte  Macj^erson,  Fespectively  took  under  the  uid  w0I 
of  the  said  testator,  in  the  said  freehold  and  leasdbold 
tenements  respecttrely. 

Thirdly,  whether  the  sud  Geofg'f -Barnard  now  bat  any 
and  what  estate  in  the  said  frediold  add  leasehold  tcne> 
mcots  respectively,  and  what  estate  be  will  faaTe  in  the 
■aid  freehold  and  leasehold  toianents  respectivdy,  in 
case  he  shall  be  the  only  iasne  of  the  said  three  nieces 
living  at  the  death  of  the  surviTor  of  tbem,  no  otJier 
issoe  having  been  bom ;  and  in  case  the  said  George 
Barnard  should  now  die,  in  the  lifetime  of  the  said 
three  nieces  of  the  said  testator,  what  estate  would  he 
die  seised  and  possessed  of  in  the  said  freehold  and 
leasehold  tenements  respectively. 

And  in  case  the  Court  shall  be  of  opinion,  that  by  the 
will,  as  above  stated,  the  whole  l^al  estate  in  fe&wn- 
plt^  in  the  said  freehold  tenements,  and  the  abarinte 
interest  in  the  said  leasehold  tenements,  is  now  vested 
in  Jb^  CuiM>ertsott  i  then,  in  case  the  will  had  com- 
menced wUh  these  words,  "  all  ^e  rents,  &c."  and  th« 
passage  before  these  words  had  been  omitted. 

Fourthly,  what  estate  the  said  testator's  three  niegca* 
Elizabeth  Mtirtktssiiie,   Maria    Barnard,  and  Charlotle 
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no  other  issue  having  beea  bom ;  and  in  case  the  said       1824. 
George  Barnard  should  nolv  die^  in  the  lifedme  of  the 
said  duree  nieces  of  the  said  testator,  what  estate  woold 
he  die  seised  and  possessed  of  in  the  said  freehold  and 
leasehold  tenements  respectivdy. 

This'case  was  aigued  in  the  course  of  the  last  term,  by 

IHndalf  for  Elizabeth  MurtkwaUej  John  Maepherson 
and  Charlotte  his  wife.  To  the  first  question  proposed^ 
die  Court  must  answer,  that  John  CutUertmm^  the  sor* 
iriTing  trustee,  hath  not  now  any  estate  under  the  will  of 
die  testator ;  to  the  second,  that  the  three  neices  took 
l^al  estates  in  tail,  with  cross-remainders  in  tail,  in  the 
freehold,  and  absolute  estates  in  the  leasehold ;  to  the 
third,  that  George  Barnard  has  not  now  any  estate  in 
the  said  freehold  and  leasehold  tenements,  or  either  of 
them ;  but,  if  he  survives  his  mother  and  aunts,  they 
having  had  no  other  issue,  or  leaving  no  other  issuer  he 
will  take  an  estate  tail  in  the  whole  freehold  by  descent 
from  his  mother.  If  this  view  of  the  case  be  correct,  the 
other  questions  do  not  arise.  The  material  clauses  of 
the  will  are^  first,  the  devise  to  the  trustees ;  secondly, 
the  charge  of  the  legacies  and  annuities  on  the  stock ; 
thirdly,  the  devise  to  the  nieces,  and  the  provisions  ibr 
di£ferent  cases  of  survivorship ;  and,  lastly,  the  ultimate 
remainder  over,  on  fiulure  of  issue  of  the  nieces  generally. 
Ib  deciding  the  first  question,  the  Court  must  not  confine 
themselves  to  the  clause  devising  to  the  trustees.  The 
words  of  that  clause  are  certainly  large  enough  to  com* 
prehend  the  whole  property,  both  real  and  personal;  but 
looking  at  the  whole  will,  it  is  plain  that  the  devise  to  the 
trustees  was  merely  for  the  payment  of  debts  and  lega- 
cies; 
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cin ;  and  that  the  testator  intended  the  ptfunal  pro- 
perty to  be  first  applied  to  thoie  purposes,  and  that  tbe 
real  estate  should  not  be  so  applied  if  that  were  unnecM- 
sary.  The  annuities  are  expressly  made  chargeable  in 
the  first  instance  on  the  stock;  the  directiob ' to  die 
trustees  is,  to  pay  the  l^^acies  and  annuities  out  of  tbe 
funds  left  to  them.  There  is  no  direction  for  them  to 
sell,  or  convert  into  nuHiey,  any  part  of  the  real  estate, 
nor  in  the  devise  of  the  residue  does  the  testator  mention 
it  as  property  already  given  to  the  trustees.  He  givea 
it  directly  to  bis  nieces,  and  does  not  provide  that  the 
trustees  shall  hold  in  trust  for  them.  There  is  no  de- 
vise to  the  use  of  the  trustees^  and  therefore  nothing  to 
prevent  the  use  being  executed  in  the  persons  bene- 
ficially entitled^  afler  payment  of  the  debts  and  l^acies. 
It  must  therefore  be  inferred,  that  the  testator  intended 
to  devise  the  real  property  to  the  trustees,  only  in  case 
the  personal  should  prove  insufficient;  and  if  a  devise  to 
that  effect  would  be  good  if  express,  it  may  also  be  good 
when  implied.  The  Court  will  not  allow  the  trustees 
to  take  more  than,  or  beyond  what,  is  sufficient  for  the 
purposes  of  tbe  trust.  Doe  dem.  Player  v,  NicAolU,  (a) 
Here  it  is  found,  that  a  large  surplus  of  the 
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tCfltator'«  nieces  take  estates  in  tail.     It  should  be  pre-       1824. 
vuB^f  that  the  devise  to  them  is  sufficient  to  carry  the       — 

MOBTHWAITB 

knds  and  funds,  although  it  does  not  do  so  in  terms,    ^  'vm^ 
tar  an  indefinite  devise  of  rents  will  pass  the  land  itself; 
and  It  is  equally  weU  established,  that  an  indefinite  be- 
quest, of  dividends,  interest,  or  produce,  will  pass  the 
capital.     Page  v.  Leapingooell  (a),  Stretch  v.  Watkins  {b\ 
Earl  of  Chatham  v.  Daw{c)j  Butterfield  v.  Butterfield.  {d) 
The  residuary  devise  is  therefore  the  same  in  its  result 
«s  if  the  lands  and  ^fleets  had  been  given,  and  not 
merely  the  rents  and  dividends.     As  to  the  main  point, 
U  must  be  admitted  on .  the  other  side^  that  express 
estates  for  life  are  given  to  the  testator's  three  nieces ; 
md  that  the  ultimate  remainder  over  is  not  given  until 
afterjan  indefinite  failure  of  the  issue  of  the  nieces.     The 
prevailing  intention,  therefore,  appears  to  have  been, 
ihat  the  estate  should  not  pass  firom  the  families  of  the 
first  takers  until  an  indefinite  failure  of  their  issue ;  and 
the  Court  must  give  effect  to  the  main  intent,  ^though 
by  so  doing  they  may  defeat  some  minor  intent.     It  is 
A  general  rule  of  law,  that  if  a  testator  gives  an  estate  to 
the  first  taker,  whether  for  life,  or  uses  words  which  shew 
4m  intention  that  he  should  take  a  fee,  yet  if  there  be  also 
an  intention  expressed  that  the  estate  shall  go  over  on  a 
general  failure  of  issue  of  the  first  taker,  and  not  until 
ihere  has  been  a  complete  fiiilure^  the  first  taker  shall 
liave  an  estate  tail.     This  rule  is  so  strong  that  it  pre- 
vails, even  where  the  issue  of  the  first  taker  are  named 
(o  take  as  tenants  in  common,  or  as  joint  tenants,  or 
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are  named  by  iiBtDe-;  and  it  is  also  expFcsBed,  tlut  the 
issue  of  that  issue  shall  inherit.  Let  as  look  to  tfat 
words  of  the  will;  upon  them  it  will  appear  that  tlk* 
predominant  intention  was,  that  the  estate  sboald  me 
go  over  until  •!!  the  issue  of  the  nieces  were  extinct;  and 
if  that  be  so,  then  in  order  to  effectuate  that,  any  taw 
flicting  iDteBtitn  most  be  sacrificed.  The  testator  first 
^ves  the  estate  to  his  nieces,  **  equally  to  be  divided 
between  them,  share  and  share  alike,  for  and  during 
the  term  of  their  respective  natural  lires."  If  the  deriw 
had  stopped  ther^  the  nieces  would  undoubtedly  b«w 
taken  an  estate  tor  life  only ;  but  coupling  that  dauife 
with  the  ultimate  remainder  over,  omitting  the  inter* 
mediate  clauBes,  it  becomes  clear  that  they  must  t^«  tui 
estate  tail.  The  difficulty  in  the  case  arises  from  tboM 
intermediate  cJaiues.  The  prc^wsitioa  ea  the  other 
side  must  be,  that  the  nieces  take  only  for  lif^  with  con* 
tingent  remainders  either  for  life  or  in  tiul  to  thar  isMM) 
bat  there  Itre  greats'  difficulties  in  the  way  of  that  coB^ 
•tmction  than  the  oUter  which  has  been  propowaA 
After  the  devise  to  the  nieces,  the  testator  prooQed% 
**  After  the  death  of  them,  or  rither  of  them,  the  lawinl 
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■mtt  be  relied  oa ;  but  tluit  would  mther  gpve  an       1824* 
of  inheriouice  to  the  nieoeBy  fi^r  the  estate  is  to 
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gooMT  OD  fiulureof^i£Rr  iwie.  There  is  no  deviie  to  mgaimt 
fehe  nsoe  of  the  issoe^  or  any  thing  to  give  them^  an  ettate 
Id  bj  implication.  In  order  to  give  the  children  an 
estate  tail,  the  words  ^  for  life  in  like  manner^  most  be 
Btsisdk  out;  but  if  that  can  be  done  to  eflBsct  the  general 
faMnt  of  the  testator,  why  majr  not  the  words  ^  for  life** 
in  the  devise  to  the  nieces,  and  the  whole  clause  de- 
iking  to  the  iasueof  the  nieces  for  life^  be  erased  ?  Pei^ 
ksiks  the  testator  intended  to  give  a  life  estate  to  the 
stferal  generations  in  succession,  but  the  law  pre* 
him  from  carrying  that  object  into  eflbct  Then 
the  clause  providing  for  cross-remainders,  in  the 
event  of  the  death  of  one  niece;  that  shews  that  the 
aietw  were  the  objects  of  the  testator^s  bounty,  the  ter« 
mfni  a  quibus  die  estate  was  to  descend.  The  words 
*  issoe  of  the  body  lawfully  bq^otten,"  in  that  dense, 
OHinot,  as  words  of  purdiase^  point  to  childrai  living  at 
*  die  death  of  the  niece,  but  must  be  used  as  words  of  Hmit- 
adon ;  for,  supposing  one  of  the  nieces  to  have  a  child,  and 
that  child  to  die  in  its  mother^s  lifetime  leaving  a  child, 
die  latter  would  take  nothing  by  such  a  construction ; 
and  so  the  prevailing  intentbn  of  the  testator  would  be 
defeated.  The  other  side^  therefore^  must  contend 
Aat  the  diildren  of  the  nieces  take  an  estate  tail ;  Ihey, 
therefore^  are  driven  to  rgect  the  words  *^  for  life  in 
like  manner."  But,  if  <<  issue"  is  to  have  an  indefinite 
sense  in  this  clause,  why  should  it  not  in  the  former? 
If  they  do  not  reject  those  words,  then  the  ultimate  re- 
mainder over  is  the  only  clause  to  which  they  can  resort 
as  giving  an  estate  tail  to  the  children  of  the  nieces ; 

but 
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bot  die  fiulnre  of  baue,  whereupon  that  remaincler  n  Ut 
take  efiect,  Imiig  referred  not  to  the  issue  of  the  niaoH . 
bat  to  the  nieces  -theniEelves,  conclusively  shews  that  :Uie 
estate  tail  ia  given  to  the  nieces,  ffigit  y,  Leigh,  (a) 
The  testator  clearly  int«ided  that  all  the  descendants 
of  the  nieces  ihould  take ;  and  in  order  to  cffiKt  that* 
they  must  have  an  estate  tail  by  impUcation.  {b)  IIk 
testator  next  provides  for  the  event  of  the  death  of  two 
nieces;  the  words  "  save  one"  in  that  clause  must:  be 
transposed  to  make  sense  of  it,  and  then  it  will  run  thtis* 
«  Ifallmy  nieces,  saveone,  and  their  issue  shall  die,"  &e. 
It  would  seem  as  if  the  testator  intended,  that  the  surviv- 
ing niece  should  take  for  lif^  and  the  issue  in  fee ;  tbelat- 
ter,  however,  is  cut  down  to  an  estate  t^l  by  the  remain- 
der over,  (c)  In  that  clause  the  worci  "  issue"  most  be 
construed  *'  indefinite  descendants,"  or  the  aigument  aa 
to  the  exclusion  of  a  grandchild  would  be  applicable 
to  this  as  well  as  to  the  former  clause,  and  the  estate 
would  go  over  before  the  complete  failure  of  issue  of  the 
nieces,  contrary  to  the  testator's  intention.  {_Bi^laf  J. 
It  may  perhiqw  be  argued,  that  he  intended  to  devise  to 
the  nieces  for  life,  remainder  to  their  children  for  life,  as 
t^iants  in  common,  remainder  to  the  issue  of  the  eur- 
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timmder  over.    That  can  have  but  one  meaiiiDg ;  tluit       lg24« 

the  wJiok  estate  should  go  oyer  on  the  indefinite  fiulure  of 

isioe  of  the  testator's  nieces,  and  not  tiU  then.     Skich  is 

the  prevailing  and  paramount  object  of  the  testator;  and 

thatf  according  to  a  series  of  decisionsi  is  to  becarried 

into.efiect  at  the  expenoe  of  any  particular  intention  that 

may  be  inconsistent  with  it.    The  rule  of  law  upon  this 

point  was  settled  by  Bobinson  ▼•  Babbuon  (a);  and  that 

case  was  recc^ised  and  confirmed  in  Doe  v.  AppUn  (i), 

which  is  a  very  important  authority  in  fiivour  of  the 

niiQpes  of  the  testator  in  this  case.    The  devis^  there^ 

was^  *'  to  ^  Dinmockj  to  hold  to  him  during  his  natural 

IVkf  and  after  bis  decease,  to  and  amangtt  1^  issu^  and 

in  de|bult  of  issue,  over;**  and  the  Court  hdd  that 

.fK  DnmiUKk  took  an  estate  taiL    That  case  gets  rid  of 

any  difficulty  arising  from  the  restriction  of  the  estate 

given  to  the  nieces,  or  from  the  direction  that  their 

issue  shall  after  their  decease  enjoy  it  in  like  manner^ 

f •  r».  share  and  share  alike ;  for,  in  Dae  v.  AppUnf  it  was 

urged  that  the  issue  must  take  as  purchasers,  because 

the  estate  was  given  amongst  them,  but  the  court  held 

-that  the  argument  was  not  strong  enough  to  prevent 

them  from  giving  effect  to  the  general  intent  of  the 

testator.     Doe  v.  Smith  (c)  is  also  a  strong  authority  for 

the.  same  position.    The  devise  was,  ^^tolL  Axomgft 

and  .the  heirs  of  her  body  lawfiiUy  to  be  b^gotten,-.for 

ever,  iu  tenants  in  common,  and  not  as  joint-tenants;  ami 

in  citse  M.  A.  shall  happen  to  die  before  twenty-one^  or 

without  leaving  issue  on  her  body  lawfully  begotten, 

then  over."    Lord  Kenyan  in  his  judgment  says,  <<  I  ad- 

(a)  1  BWT.  38.  (0  4  r.  Jt.  82.  (c)  7  T.  Jt.  551. 

mit. 
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1824.       mit,  that  in  this  case  the  testator  intended  that 

daughter  M.  Ascaugh  should  only  take  an  estate  for 

ag^nt  and  that  her  children  should  take  as  purchasov,  but 
then  he  also  intended  that  all  the  progeny  of  those 
children  should  take  before  any  interest  should  i^est  in 
his  more  remote  relations;  now,  the  latter  intendon 
cannot  be  carried  into  eflbct  unless  Jlf.  A.  takes  an  estate 
tail."  So  also  in  Doe  ▼•  Cooper  (a)  it  was  held,  that 
under  a  devise  *<  to  JB.  Cock  for  the  term  only  of  his 
natural  life,  and  after  his  death  to  his  lawful  issue  as 
tenants  in  common/'  IL  C.  took  an  estate  tail  in  order 
to  effectuate  the  general  intent  The  case  of  Sham  ▼• 
Weigh  comes  very  near  the  pres^it;  the  devise  waS|  <*  to 
trustees  in  trust  for  the  testator's  two  sisters,  equally  be^ 
tween  them,  during  their  natural  lives,  without  com- 
mitting  any  manner  of  waste ;  and  if  either  of  bis  sisters 
should  happen  to  die,  leaving  issue  or  issues  of  her  or 
thar  bodies  lawfully  begotten,  then  in  trust  for  snc^ 
issue  or  issues  of  the  mother^s  share^  or  else  in  trust  for 
the  survivor  or  survivors  of  them,  and  their  respective 
issue  or  issues ;  and  if  it  should  happen  that  both  the 
sisters  should  die  without  issue  as  aforesaid,  and  their 
issue  or  issues  to  die  without  issue  or  issues  lawfully  to 
be  begotten,  then  over."  The  case  came  first  before 
the  court  of  great  sessions  in  WdUsy  where  it  was  hdd 
that  the  testator's  sisters,  the  first  takers,  had  an  estate 
tail,  with  cross-remainders  in  tail.  This  Court  was  at  first 
of  the  same  opinion,  but  they  afterwards  decided  that  it 
was  only  an  estate  for  life  {p) ;  that  judgment,  however, 
was  reversed  by  the  House  of  Lords,  and  the  judgment 

(a)  I  East,  229.  {b)  9Str.  798. 

of 
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of  the  oovrt  of  great  seasions  eiteblished.  (a)    That  case "-      1 884. 
ia  extreeoely  like  the  present;  the  provision  was  there^ 
^  for  the  issue  to  take  the    mother^s  share^**  and  yet     ^  agabut 
'*  issue"  was  held  not  to  mean  cliildren  only*     There^ 
too^  the  pityvision,  that  the  sisters'  ^tate  should  be  with- 
out impeachment  of  waste,  clearly  shewed  that  the  tes- 
tator thought  he  had  not  given,  and  did  not  intend  to 
give^  them  any  thing  more  than  an  estate  for  life ;  yet 
that  particular  intent  was  sacrificed  to  the  paramount 
intenty  diat  the  estate  should  not  go  over  until  an  entire 
fitthire  of  the  descendants  of  his  sisters.    [Ba^ey  J.  In 
Qit^er  V.  Whit€{b)^  WiUes  C.  J.  says,  that  Shaw  v.  Weigh 
is  not  a  case  of  any  great* authority.]    The  doctrine 
there  laid  down  is  recognised  and  confirmed  in  a  variety 
of  other  cases.  Doe  v.  HaUey  (c),  Wight  .v.  heigh  (iQ,  Bat' 
Urn  V.  SaUer  {e\  Bennett  v.  Lord  TankeroiUe.  (/)    With 
mpcct  to  the  leasehold  tenements,  the  law  appears  per- 
fectly clear.     Formerly  an  <^inion  prevailed^  that  where 
freehold  and  leasehold  property  were  devised  by  the 
same  daose,  the  first  taker  of  an  express  estate  tail  took 
an  absolute  estate  in  the  leasehold,  but  not  where  the 
estate  of  inheritance  was  given  by  implication.    Atkinson 
V.  HutdUnsan.  {g)    That  doctrine  is  now  exploded ;  and 
it  ii  a  settled  rul^  that  the  first  taker  of  an  estate  tail, 
whether  it  be  given  expressly  or  by  implication,  takes  an 
idMolnte  estate  in  the  leasehold.  Daw  v.  Lord  Chatham  (A), 
ChanMesM  v.  Price  (i),  Crooke  v.  De  Vandes.  (*)     If  these 

.       («)  FUzg.  7.     5  Br.  P.  C,  (6)  irHUSf  548. 

(c)  8  r.  R.  5.  W   15  Ves.  564. 

(f)  17  Ves.  479,  (/)   19  Ves.  170. 

(g)  3  P.  If.  258.  (A)  C  Br.  P.  C.  4iO. 
(i)  3  Ves.  99.  (*)  9  Veu  197. 

Vol.  II.  C  c  are 


374-  CASES  IN  MICHAELMAS  TERM 

iS24.-      are  the  correct  answers  to  the  first  two  questions,  the- 

third  must  receive  the  answer  befoje  pointed  out ;  aoA- 

against.       then  the  fourth  and  fifth  questions  do  not  arise.         -     - 

jEHIIKSOIfc 

Campbell,  for  Ma)ia  Barnard,  confined  himself  to  the* 
questi<m,  what  estate  was  taken  hy  the  nieces  in  the  free- 
hold tenements — and  he  contended  that  thejr  look  an- 
estate  tail.  The  difficulty  in  construing  this  will  arises 
from  the  words  *'  for  life"  being  introduced  into  tbc 
devise  to  the  issue.  But  for  these  words  there  wootd' 
have  been  a  clear  estate  tail  in  the  nieces;  for  no  mle'is 
better  established  than  that,  if  there  be  a  devise  to  A- 
for  life,  remainder  to  his  issue,  and  if  be  die  without' 
issue,  over ;  —  however  strong  the  intention  may  be  es-' 
pressed  that  A,'s  estate  shall  be  for  life  and  no  longer* 
A.  shall  take  an  estate  tail,  to  effectuate  the  general  in- 
tent of  the  testator,  that  the  ultimate  devisee  shall  take' 
nothing  while  any  descendants  of  X  remain.  Here  il 
evidently  was  the  intent  of  the  testator,  that  no  part  of 
his  estates  should  go  over  to  his  next  male  heir  irf  the 
name  of  Murlftwaite,  till  after  a  general  failure  of  the 
issue  of  his  nieces.  The  devise  being  in  words  "  fi>r 
life,"   boili  to  (he  niccos  and  to    their  issue,    the  only 
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to  shew  that  the  testator  meant  that  there  should  be  an       1 SS^. 
estate  tail  in  the  issue  more  than  in  the  nieces  ?  There       ^— — 

MUKTNWAITK 

are  no  words  of  inheritance  annexed  to  the  estate  given        agmnu 
to  the  issue ;  and,  on  the  contrary,  an  estate  for  life  is 
expressly  pven  to  them.     The  words  "  for  life"  must 
be  supposed  to  have  been  used  by  the  testator,  not  to 
describe  the  quantity  of  the  estate  which  he  gave,  but 
as  conveying  an  unnecessary  intimation  of  the  length  of 
time  for  which  each  generation  was  to  enjoy  the  pro- 
perty.    But  where  such  words  are  inconsistent  with  an 
estate  dearly  given,  they^  are  rgecfed  as  repugnant,  as  in 
Doe  d.  Cotton  v.  Stenlake{a)^  where  there  was  a  devise 
to  the  testator's  daughter.  P.,  and  her  heirs  during  their 
lioeSf  she  having  two  children  then  i)om ;   and  it  was 
hddy  that  she  took  an  estate  of  inheritance.  Lord  ^len- 
horoiigh  C.  J.  observing  that    '^  the  words  during  their 
IheSf  after  the  devise  to  the  daughter  and  her  heirs^  was 
merely  the  expression  of  a  man  ignorant  of  the  manner  > 
of  describing  how  the  parties  whom  he  meant  to  benefit 
would  enjoy  the  property."     It  is  alwajrs  to  be  remem- 
bered, that  the  devise  over  here  is  on  failure  of  the  issue 
of  the  nieces,  not  on  failure  of  the  issue  of  their  children. 
The  nieces  are  the  stirpes  of  the  issue,  upon  an  indefinite 
fiulure  of  whom  the  ultimate  devisee  is  to  take;  and 
there  has  never  yet  been  a  case  in  which  an  estate  tail 
has  been  given  by  implication  on  account  of  a  devise 
over  on  failure  of  issue,  that  this  estate  tail  has  not  been 
given  to  the  stirpes  from  which  such  issue  was  to  spring ; 
and  upon  such  a  subject  it  must  be  much  more  salutary 
to  proceed  upon  a  broad  established  principle,  than  to 

(a)   12  East,  515. 

C  c  2  introduce 
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introduce  new  tubttetiea  uid  distJactKHfis.  The  words  ^i 
the  devise  to  the  issue,  that  '*  euh  of  them  should.bav^ 
and  enjoy  hit  or  fur  mother's  shar^"  strengthmt  the 
presamptioD)  that  the  testator  used  "  issue"  as  a  wonl  of 
limitation ;  for  if  he  had  meant  that  all  the  cliildren  (if 
each  niece  should  lake,  he  would  have  sai<l>  that  they 
should  have  and  enjoy  their  motlier's  share.  Issue  is 
primS  facie  a  word  of  limitation ;  and  the  onus  lies  upoa 
those  who  contend  that  it  is  used  as  a  word  of  purchase, 
to  shew  a  clear  intent  to  that  efifect  from  some  other 
part  of  the  will.  "  For  life"  must  here  be  insufficient,  ' 
these  words  being  inconsistent  with  the  estate  of  inherit- 
ance insisted  upon  by  the  other  side,  who  are  driven  to 
oontend,  that  the  word  issue  is  used  by  the  testator  in 
two  different  senses;  first  for  children,  and  then  for  the 
whole  progeny  of  the  nieces.  It  m^y  be  said,  that  tlw 
t^tator  probably  wished  to  defer  the  power  of  Venation 
as  long  as  possible,  and  that  therefore  he  would  prefer 
giving  ou  estate  tail  to  the  children  instead  of  the  nieces. 
The  consequence  of  effectuating  the  testator's  general  in- 
stead of  his  particular  intent  in  these  cases,  certainly  i^ 
l|iat  the  first  taker  is  enabled  to,  and  generally  doea,deB|ajt 
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tbe  deriae  over  should  not  take  eflect,  except  upon  ah  IS24. 
indefinite  failure  of  issue.  In  addition  to  the  authorities  *— — - 
already  adduced  on  this  point,  may  be  cited,  Piersan  agamn 
V.  Vickers  (a),  where  there  was  a  devise  to  A.,  and 
the  h^irs  of  her  body  lawfully  to  be  b^otten,  \x>hether 
sons  or  daughicn^  as  tenants  in  common^  and  Hot  as  Joint 
teftaniSf  and  in  default  of  such  issue  over,  and  this  was 
lield  an  estate  tail  in  A.  In  two  cases  a  difierent  con«^ 
Btmction  was  put  upon  similar  devises  in  this  court ;  but 
both  these  cases  have  be^n  overtuhied.  In  Doe  v. 
Hoff'ib)  the  devise  was  to  M.,  and  the  heirs  of  her  body, 
sm  tenants  in  common,  and  not  as  joint  tehants,  but  if 
soth  issue  should  die  before  h^  she,  or  they  respectively 
■ttdn  the  £ige  of  twaity-oiie,  then  over ;  and  it  was 
heU,  that  M.  took  only  an  estate  for  life^  and  that  the 
children  took  by  purchase  estates  tail  BiA  tenants  in  com- 
m<»i«  But  this  case  was  denied  to  be  law,  both  by  the 
present  Lord  Chancellor  and  by  Lord  Redesdale,  in 
in  the  case  of  Doe  d,  Wright  v.  Jesson.  (c)  There  tlic 
devise  was  to  W.  for  life,  with  a  power  of  appointment 
to  the  heirs  of  his  body,  and  for  wfint  of  sueh  appoint- 
ment to  the  heirs  of  the  body  of  W.^  share  and  share 
aiike^  as  tenants  in  common,  and  if  but  one  child,  the 
whole  to  such  only  child,  and  for  want  of  such  issue, 
over-  The  Court  of  King's  Bench  (</)  held  that  W.  took 
only  an  estate  for  life ;  but  the  judgment  of  this  court 
was  reversed  in  the  House  of  Lords;  and  the  danger 
was  pointed  out  of  departing,  on  account  of  particular 
expressions  ih  a  will,  from  the  established  rule,  that  the 
ancestor  shall  take  an  estate  tail  where  an  estate  is  giveii 


(a)  5  £ait,  548.  (6)  1 1  East  668. 

(e)  3  jRHgA.  P.C.  1.  (d)  SM.^S,  95. 

C  c  S  to 
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1824.        to  him  expressly  for  life,  remainder  to  his  issue  or  the 
„  —        heirs  of  his  body,  and  for  default  of  such  issue  to  an 
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against  ultimate  devisee.  The  noble  Lords  who  decided  that 
case  rather  discountenance  the  distinction  between  ge- 
neral and  particular  intent,  and  consider  that  when 
words  are  found  in  a  will,  inconsistent  with  the  chief 
object  of  the  testator,  they  are  to  be  considered  as  not 
used  by  him  in  their  technical  sense.  Suppose,  there- 
fore, that  this  testator,  in  the  devise  to  the  issue,  does 
not  mean  by  the  wopds  <*  for  life,"  to  express  the 
quantity  of  estate  he  means  to  give,  and  all  difficulty 
vanishes  in  construing  the  will.  If  the  nieces,  on  the 
contrary,  are  held  only  to  take  estates  for  life^  the 
greatest  perplexity  will  arise  in  determining  what  estates 
would  be  taken  by  their  issue,  upon  the  different  su[^po- 
sitions  which  might  easily  be  made  of  the  state  of  the 
family. 

Littledale  for  G.  Barnard^  The  surviving  trustee 
now  has  an  estate  in  fee-simple  in  the  freehold,  and 
an  absolute  estate  in  the  leasehold  tenements.  If  that 
be  not  so,  then  the  nieces  have  estates  for  life,  with  re- 
mainder to  their  issue,  as  purchasers  in  tail  as  tenants 
in  common,  and  G.  Barnard  has  a  vested  remainder  in 
tail  in  one-third,  liable  to  be  divested  or  opened  upon 
the  birth  of  other  children  of  his  mother,  with  a  contin- 
gent remainder  in  tail  in  the  shares  of  his  aunts ;  and  if 
he  should  be  the  only  issue  of  the  nieces  living  at  the 
death  of  the  survivor,  he  will  have  an  estate  tail  in  the 
whole  of  the  freehold,  and  an  absolute  estate  in  the 
leasehold.  Nothing  is  more  clear  than  the  answer  to  be 
given  to  the  first  question.  It  is  true  that  the  annuities 
are  charged  on  tlie  different  personal  securities,  and  it 

18  ib 
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is  found  that  the  personal  property  is  sufficient  to  pay        1824. 
the  debts  and  legacies,  but  till  they  are  actually  satis- 

MURTHWAITK 

fied  (and  that  cannot  be  done  while  any  of  the  an-  ngainsi 
naitants  are  living),  the  personal  property  may  fail,  and 
it  may  be  necessary  to  resort  to  the  realty.  As  to  the 
other  and  main  question,  it  must  be  admitted  that  in 
construing  wills,  the  intention  of  the  testator  must  be 
observed,  and  that  if  there  be  a  general  intent  incon- 
sistent with  any  particular  one,  the  latter  must  be  sacri- 
ficed. But  both  must  be  preserved  where  that  is  prac- 
ticable. In  this  case  it  appears  that  the  testator  had 
^several  objects  in  view.  First,  that  his  nieces  should 
take  an  estate  for  life.  Secondly,  that  their  issue  should 
.take  for  life.  Thirdly,  that  the  issue  of  the  surviving 
niece  should  take  in  tail ;  for  although  the  words  arc  , 
sufficient  to  convey  a  fee,  yet  the  remainder  over  shews 
that  an  estate  tail  was  intended.  And  lastly,  which  is 
perhaps  the  paramount  intent,  that  the  estate  should  go 
over  on  a  complete  failure  of  the  issue .  of  his  nieces. 
That  intent  must  at  all  events  be  preserved ;  but  the 
Court  should  also  take  care  to  preserve  as  many  of  the 
particular  intents  as  they  can  consistently  with  the 
other  object  Now  the  preservation  of  the  first  parti-n 
cular  intent,  viz.  giving  the  nieces  an  estate  for  life,  wilf 
not  defeat  the  general  intent,  but  the  second  would ;  for 
although  an  estate  for  life  may  be  given  to  an  unborn 
child)  yet  no  remainder  can  be  engrafted  upon  it.  If^ 
therefore,  the  issue  of  the  nieces  take  an  estate  for  Hie, 
the  remainder  over  is  destroyed.  But  the  first,  and 
also  the  third  intent,  viz.  that  the  issue  of  the  surviving 
niece  shall  take  an  estate  tail,  may  be  preserved  consist 
ently  with  the  general  intent ;  and  the  only  alteration 
to  be  made  in  the  testator's  disposition  of  his  property, 

C  c  4  is 
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1 834.       is  to  enlarge  the  estate  given  to  the  children  of  the  nieces. 
'  By  the  construction  contended  for  on  the  other  side,  ihe 
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a^xinu  estate  of  the  nieces  is  enlarged,  and  the  remainder  for  life 
expressly  given  to  their  issue,  as  tenants  m  commony  ana 
the  remainder  in  tail  to  the  issue  of  the  surviving  niece 
are  altogether  destroyed ;  whereas  by  the  other  inter- 
pretation, only  one  particular  intent  is  destroyed,  and 
the  case  of  HumbersUni  v.  Humberston  (a)  shews  that  it 
will  be  destroyed  in  such  a  manner  as  the  rules  of  law 
require ;  for  it  will  give  an  estate  tail  to  the  issue  un- 
born, which  they  ought  to  take  according  to  the  generiJ 
rule.  Thusy  then,  the  several  devises  will  be  preserved 
'  most  nearly  according  to  the  testator's  wish*  {Bojfl^  J. 
If  the  nieces  have  several  children,  how  will  they  take  ?'] 
As  tenants  in  common.  [^Bayley  J.  Then  you  must 
contend,  that  the  words  '^  for  life  in  like  manner"  are 
operative  to  shew  the  intention  of  the  testator,  but  inef- 
fectual  to  perform  it.]  That  certainly  is  so.  The  con- 
struction now  proposed  will  not  defeat  the  main  intention, 
it  will  preserve  both  the  remainder  to  the  surviving  niece 
and  her  issue,  and  to  the  next  heir  male  of  the  name  of 
Murtk'waite.  The  whole  estate  will  still  go  over  to- 
gether ;  for  there  will  be  cross-remainders  in  tail  between 
the  issue.  The  will  creates  cross-remainders  between  them 
as  to  the  estate  for  life,  and  if  that  estate  be  enlarged  to 
an  estate  tail,  there  will  be  the  same  cross-remaindei*s 
as  to  that  estate,  as  there  otherwise  would  have  been 
as  to  the  estate  for  life.  With  respect  to  the  clause 
devising  to  the  surviving  niece  and  her  issue;  it  is 
clear  that  the  "  issue"  there  are  to  take  as  purchasers, 
ibr  the  devise  is  *'  to  the  issue  and  their  heirs,"  as  tc« 

(a)  lP.ir.832. 
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naiito  in  common.  IBqt^J.  Suppose 'the  sunriviog  ;I8S4. 
niece  to  have  died  wiihout  iama^  and  that  another  had 
before  died^  leaving  ittoe^  would  the  daute  to  which  jon 
now  refer  give  an  estite-tail  to  the  iisne  of  the  hitter  ?  b 
diere  any  case  deciding  that  the  expreenont  '<  if  ^  die 
nHthout  issue^''  can  give  an  estate  tail  to  a  third  perKm?] 
The  question  of  G«  Barnard  taking  an  eitate  tail  or  not 
cannot  depend  oo  the  contingenqr  ^  the  nieces  dying  in 
any  particalar  order.  Supposing  his  mother  to  live 
longest  an  express  estate  tail  is  given,  the  same  effiM 
mast,  therefore,  be  extended  by  impUcation  to  the  death 
of  the  nieces  in  any  other  ordor.  lAbboii  C  J.  That 
still  leaves  the  question  open,  whedier  G.  B.  takes  by 
porchase  or  by  descent]  If  the  issue  take  only  for  life 
Ibe  devisee  over  cannot  take  at  all;  they  most»  tbere^ 
Sote^  have  an  efttate  tail  to  effiBctuate  the  general  intent 
of  the  devisor.  There,  is  nothing  to  shew  diat  the 
nieces  were  to  take  an  estate  of  inheritance*  There  is 
not  any  case  which  estaUishel»  that  where  an  estate  for 
life  is  eaqpressly  given  to  the  first  tikor,  and  also  to  the 
seooady  the  first  taker  can  have  an  estate  tail*  Thu%  in 
WJtiie  V.  aUins{a),  the  devise  was  to  <<  Jl  J£  for  Ufe^ 
remainder  to  the  heur  male  of  his  body  for  life,  and  for 
want  of  such  heir  male^  over  f*  and  it  was  hdd,  that 
R.  3L  took  mily  fcnr  life.  IBtg^  J.  That  case  decided 
ihat  the  heir  male  took  only  for  life*]  In  this  part  of 
the  will  the  testator  provides  for  the  death  of  all  the 
nieces  and  thdr  issue^  save  onc^  without  issue ;  the  issue 
are  the  persons  whose  death  without  issue  is  there  con- 
tempbted;  that  word  is,  therefor^  used  m  a  word  of 
purchase.  In  the  same  cbose  the  testator  says,  that  the 
issue  of  the  surviving  niece  shall  have  and  ei\)oy  the 

« 

(«)  lC9M.tB9. 

personalty ; 
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pMWHulty;  but  if  the  Dieces  took  aa  ntate  tail,'diqr 
would  bsve  ata  abwdnte  iotereat  in  the  penannlty,  and 
t|w  dcrrin  of  it  to  the  iasne  would  be  entirely  deieated. 
Doe  T*  .^ipSn  cited  on  the  other  aide  is  very  diitii^nirii- 
lUe';  there  the  geoeral  intent  conld  not '  have  been  or* 
ried  intoefiect-withoat  holding  that  the  fint  taker-had 
an  estate  crf'tnheritanc^  and  the  sameobserratioB-applin 
to  Doe  T.  Cooper  and  Doe  v.  Smith.  In  the  latter  htoA 
Kemfon  cbtertet,  that  there  were  no  words  of  limitatieD 
added  to  the  estate  given  to  the  children,  and  yet  that 
the  remaiilQer  over  was  not  to  take  effect  until  there  was 
a  general  &ilure  of  issue.  Here  the  remainder  to  tha 
issue  <tf  the  snrviving  niece  is  on  the  death  of  the  other 
nieces  and  their  isaoe  without,  issue,  which  makes. this 
case  altogether  di^«nt  from  Do;  v,  Ari/^  Doev„kaoH 
is  distingniahable  in  a  variety  of  particulars.  -  Tliere  the 
devise  w!as-  **  to'^  for  life>  and  after  bb  decease  tO'  the 
hein  of  his  botfy."  Here^'  it  is  to  the  nieces  for  lif^  and 
then  to  their  istuet  which  is  frequently  used  as  a  word  of 
pnrehase,  whereas  the  other  expression  con  veryrarely) 
if'  ever*  recdve  that  constmction.  Again,  here-tfiere 
is  an-expreas  estate  for  life,  given  to  issue' of  die  nieces. 
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WkUer.  White(a\  and  GcodtiOe  dem.  Civsi  r.  Wod^  1824. 
MI(c)  are  also  authoiitiet  to  thew,  that  the  fint  taken  ]f|,j|^i^,g 
in  this  instance  had  nothing  more  than  a  life  estate.  It  ,  ^vwm* 
may  be  said,  that  the  oonstmction  now  contended  fer 
requires  that  the  word  ^  issued  shoald  be  used  in  two 
ssDSQS  in  di£krent  ports  of  the  wilL  That,  indeed,  may 
be  doD^  if  necessary,  to  eflbctoate  the  testator's  in- 
tention; but  here  it  is  not  absdutdy  necessary;  fiir 
although  in  the  first  place  it  means  the  diildren  of  the 
nieeesi  and  in  the  second  the  children  together  with 
their  descendants,  yet  in  the  former  phice  it  means  the 
children,  as  the  stirpes  whence  issue  were  to  descend; 
chey^  therefore^  are  part  of  the  iuue  afterwards  contem- 
plated, and  the  word  cannot  be  justly  said  to  be  used  In 
two  diffisrent  senses.  Upon  the  whde  there  cannot  be 
any  doubt  that  the  testator  intended  to  give  his  nieces 
an.  estate  for  life  only,  and  if  that  be  manifest  the  Court 
must  say,  that  6.  Barnard  has  now  a  vested  estate  tail 
in  remainder  in  one-third  of  the  freehold,^'liable^  indeed, 
to  be  aflfected  by  future  circumstances,  and  a  contingent 
estate  tail  in  the  residue.  As  to  the  leaseholds,  if  the 
nieces  took  (miy  estates  for  life  in  the  freehold,  they  will 
take  no  more  in  the  leasdiold ;  but  even  if  the  nieces 
took  estates  tail  in  the  freehold,  they  will  take  only 
estates  for  life  in  the  leasehold,  and  the  issue  of  the 
nieces  will  take  the  residue  of  the  leasehold  by  way  of 
executory  limitaticm. 

.  Parke^  for  Gem^ge  LrUm  MurtkwaiUf  the  person  who 
would  be  the  next  heir  male  of  the  testator,  of  the  name 
of  Murtlmaiie^  in  the  event  of  the  nieces  dying  without 
issue.     The  interest  of  this  party  is  certainly  rather  re- 

(4)  irUles,3AS.  W  lb.  592. 

mote. 


r' 


.   CASES  u  MICHAELMAS  TERM 

*i>U,]»ut  iTtiie  niteea  Xike  dfily  lU*  eribOn,  atid G.  Air- 
Nord  eboold  di«  nnder  twcaty-onc  yesn  of  i^  lb* 
rfemainder  ia  foe  would  be  Tnted  iit  lam.  The  arga- 
nicnt,  Uienfor^  fcr  O,  Bmnard,  •{^lie*  to  bit  caac  Hbo^ 
aad  be  muit  wek  to  bave  dw  note  annrert  retHHMd  U 
tfie  qoeMioDB  prapoiad  that  have  been  puiited  aat  on 
behalf  of  the  fentier.  lAbbaU  C  i.  We  are  »ot  in- 
formed by  tbe  oM  whether  the  fiind  npon  whkfa  the 
I^Bciea  and  annuitiea  aic  charged  really  cxuti.  It  u 
nnpoirible  for  na  to  give  a  ■atisfactory  answer  to  tbe 
fint  quntian,  unleM  we  know  tfaat^  and  alao  whether 
tbe  debts  and  Iqoctet  are  paid.  BtofUtf  3,  We  do  not 
even  know  wheUter  ell  or  any  of  the  annoitaata  am 
living].  Perfa^M  it  is  unueeeaaary  to  enquire  into  tha^ 
far  if  Uie  teitator  intended  that  the  trustees  sboilld  ttkk 
tbe  estate,  that  most  decide  the  question.  [.,4M«tt  C,  J. 
He  might  intend  them  to  tdce  an  estate,  quOntrpM^]. 
Although  there  nay  not  be  mj  great  pn4»biUty  tbM 
(he  realty  will  be  wanted  ibr  the  payment  of  tbe  an- 
nuitants, yet  still  tbcy.  have  a  right  to  that  secari^; 
Besides,  according  to  the  construction  contended  fiit  by 
G.  Barnard  and  G,  J.  MwlhwaiU,  there  are  «oBtii^||am 
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that  IS  to  be  carried  into  effect  with  tbo  least  sacrifice  181^4, 
of  particular  intent  ?  It  baa  been  already  sh^wn,  that.  '**''^ 
tbat  will  be  done  by  holding  that  the  nieces  have  an.  ^  offmtt 
estate  for  life  only.  In  evei^  part  of  the  will  in  which- 
they  are  mentioned  they  are  spokto  of  as  taking  fiMT: 
life.  It  is  clear  also,  upon  the  words  of  the  wilU  that, 
tite  issue  of  the  nieces  were  intended  to  tike  for  life; 
and  the  issue  of  the  surviving  nieco  in  1^,04  tenants  in 
oonunon,  although  the  remainder  over  reduces  that  te 
an  estate  tail.  If  an  estate  tail  be  gives  to  the  niecesy 
eveiy  one  of  those  objects  is  defeated ;  whereas,  if  they, 
take  for  life,  and  the  issue  in  tail,  the  only  alteration  isi 
by  enlarging  the  estate  of  the  latter*  Issuer  in  the  first- 
part  of  the  devise,  means  children.  It  is  often  used  as  a 
word  of  purchase,  and  in  Roc  v.  Gr^  (a)  Clive  J.  saysf 
^  The  word  issue  is  one  of  the  most  vexed  words  in  th^ 
books;  sometimes  it  is  nomen  singulare^ sometimes  plural, 
sometimes  a  word  of  limitation,  sometimes  of  purchase; 
but  it  must  always  be  construed  according  to  the  intent 
of  the  will  or  deed  wherein  it  is  used.''  No  case  can 
be  found  where  ^^  issue"  has  been  held,  to  be  a  word  of 
limitation,  when  coupled  with  such  terms  as  are  used  in 
this  will.  The  testator  says  that  the  issue  shall  take  fpr 
life,  in  like  manner  as  the  nieces,  i.  e.  as  tenants  in  comp) 
moil.  The  words^  life  clearly  shew  the  intention,  that/ 
they  should  take  as  purchasers^  although  those  words 
cannot  be  operative  in  limiting  the  quantity  of  estate: 
given;  and,  therefore,  although  they  are  rejected  as  a 
roeasiire  of  the  estate^  yet  the  will  cannot  be  construed . 
as  if  they  had  never  been  inserted,  for  they  are  still  to  be 
looked  at  as  explaining  the  meaning:  of  the  testator,  lo> 
which,  if  possible,  effect  must  be  given.    Then  be  after-- 

(«)  5  trUs.  512,     See  a  b«U«r  report  in  WUmot*s  Ojnnions,  272. 
I 

wards 
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wards  ff.vea  an  estate  tail  to  the  Utue  of  the  fiurnving- 
niece,  in  the  event  erf"  two  dying  widiont  issue ;  but  u  tfa« 
testator  wished  the  iwoe  ofeacb  niece,  if  any,  to  take  some 
estate  as  porchasen,  and  as  in  the  ureat  just  menti<»ied, 
the  estate  fffeo  to  the  issue  of  the  other  k  declared  to' 
be  an  estate  tail ;  a  umilar  estate  must,  by  inpUcatioa,  be 
^Yen  to  the  issue  of  all  the  nieces,  if  they  should  Imettq'. 
In  Ginga-  v.  White,  WiUtt  C.  J.  lays  it  down  as  a  gmenA 
rule  of  construction,  that  a  precedent  estate,  devised  by 
express  words,  cannot  be  lessened,  increased,  or  altered 
by  implicaUon,  although  it  may  by  express  words,  waA 
he  cited  the  case  of  Pt^koM  v.  Bamfidd,  where  the  de- 
vise was  "  to  P.  for  life,  remaind^  to  his  first  and 
other  sons  successively  in  tail  male,  and  for  vrant  of 
issue  male  of  P.  remainder  over  ;"  and  it  was  held  thai 
P.  took  a  life  estate  only.  Now  the  expression,  **  for 
want  of  issue  male  of  P^"  in  that  case  exactly  oHTes- 
ponds  with  "  if  all  my  nieces  shall  die  without  isBQc" 
here  in  the  clause  giving  the  remainder  over,  that  there- 
fore  is  insufficient  to  enlaige  the  estate  for  li^  ex- 
pressly given  to  the  nieces ;  and  according  to  WSUs  C.  J. 
in  that  case  a  distinc^on  was  made  between  a  devise' 
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SUtffbrd  V.  Buckley  {a\  Harris  v.  Bishop  of  Lincoln  (J),        1824, 
Sheffield  v.  Lord  Orrery,  (c) 


Tifidalj  in  reply.  Enough  appears  on  the  case  to 
shew  that  it  is  not  necessary  for  the  trustees  to  take  the 
real  estate  for  the  purposes  of  will.  As  to  the  main 
question  there  is  no  case  to  justify  the  construction  con- 
tended for  on  the  other  side ;  for  wherever  the  devise 
over  on  failure  of  issue  applies  to  the  first  takers,  they 
must  take  an  estate  of  inheritance.  Without  resorting 
to  the  devise  over,  there  is  nothing  more  than  a  life 
estate  given  first  to  the  nieces,  then  to  their  children. 
But  it  is  contended  that  the  clause  providing  for 
the  death  of  all  the  nieces,  save  one,  without  issue, 
by  implication  gives  an  estate  tail  to  the  issue  of  all 
the  nieces.  That,  however,  cannot  be  the  eifect  of  it, 
imless  two  different  meanings  be  given  to  the  word 
issue  in  the  same  sentence,  which  would  be  contrary  to 
Doe  V.  Applin,  [Best  J.  The  context  may  shew  clearly 
that  the  testator  meant  to  put  two  different  senses  upon 
the  same  word.]  Even  supposing  that  it  could  be  so 
construed,  still,  in  order  to  effectuate  the  principal  ob- 
ject of  the  testator,  that  the  whole  estate  should  go 
over  together,  there  must  be  cross  remainders  between 
the  families  of  all  the  children  of  the  nieces ;  but  there 
are  no  words  from  which  cross  remainders  can  be 
implied  between  the  families  derived  from  the  different 
children,  as  stirpes.  And  therefore  the  estate  might, 
if  that  construction  were  adopted,  go  over  in  parcels ; 
whereas,  according  to  the  other  construction,  the  fami- 
lies of  the  nieces  would  enjoy  the  estate  to  the  exclusion 

(a)  2  Ves.sm.  171.  (6)  2  P.  r.  155.  (c)  3  Ath  282. 

of 
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l.o2*.       ^f  jjjg  devisee  over,  which  was  the  testator's  wish,  for 
MuBTii<r«tTt   the  nieces  were  the  objects  of  his  bounty. 

agamlt 

JlMimWH. 

The  following  certificate  was  afterwards  sent : 

This  cQse  has  beea  argued  before  us,  and  we  are  of 
opinion,  ' 

First,  that  tTb^i  CutA&erttoit,  the  surviving  tmstee, 
now  hiis  a  ree-simplc  in  the  freehold  estates,  and  an 
absolute  interest  in  the  leasehold  estates,  given  by  the 
will  of  the  testator  to  him,  Margaret  Murlhwaitt,  and 
Jokn^mes. 

Secondly,  that  the  testator's  three  nieces  took  no 
l^al  estate  under  this  will. 

Thirdly,  that  Gewge  Barnard  took  no  estate  under 
this  will. 

Fourthly,  that  in  case  the  will  had  commenced  with 
the  words,  "  all  the  rents,  Sec,"  and  the  passage  before 
those  words  had  been  omitted,  that  the  three  nieces 
would  have  taken  estates  tail  in  the  freehold,  and  ab- 
solute interests  in  the  leasehold. 

Fifthly,  tliat  George  Barnard  vrould  now  have  no 
estate  in   the   freehold   or   leasehold   tenements.     But 
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Exparte  Enderby  in  the  Matter  of  Gilpik, 

nPHIS  was  a  case  sent  for  the  opinion  of  this  Courti  Where  A.  and 

by  the  Lord  Chancellor.     It  arose  out  of  a  petition  n^  but  the 
by  Samuel  Enderby ^  praying,  amongst  other  things,  that  Zadn^  wL 
the  commissioners  acting  under  a  commission  of  bank-  ^J^^*^ 
mptcy  against  William  GUvin^  might  be  directed  to  keep  """^  ^^^-^  ^' 
distinct  accounts  of  the  estate  and  effects  of  the  copartner-  iQg  ^  the 

worid  as  a  pait- 

ship  hereinafter  mentioned,  iind  that  the  assignees  and  ner;  andat  the 

.    .  .  1      ■        1.  1  11  dbiolutioii  of 

commissioners  might  be  directed  to  apply  the  same  m  the  partnenhip, 
discharge  of  the  outstanding  debts  of  the  copartnership  of  dmeriJi  the 
then  remaining  unsatisfied,  or  pay  over  the  same  to  the  ^J^  and  ef- 
petitioner,  for  the  purpose  of  making  such  application,  ^^ ^I^wm' 


and  that  he  might  be  at  liberty  to  prove,  under  the  f'^t'^^*^ 
commission,  a  sum  of  l5j902L  IBs.  Sd.    William  Gilpin^  ^^o  was  to  re- 

ceire  and  pax 

the  bankrupt,  in  and  previously  to  the  month  of  Sep'  all  the  debta 

due  to  and 

iembeTf  1 SO?^  carried  on  trade  as  a  general  merchant,  from  the  con- 
«  and  also  as  an  army-clothier,  army-agent,  and  woollen-  ^y  by  i^:^^. ' 
draper;  and  in  September,  1807,  a  partnership  was  ^*tJj,^t*^'" 
formed  between  the  bankrupt  and  Enderby,  on  the  terms  ^^  ^ntinueJT' 
contained  in  a  deed  of  copartnership*,  bearing  date  the  ^?^  ^  ^ 
24th  day  of  September,  1 807,  between  the  bankrupt  and  fore  for  •  yew 

and  a  half, 

Enderby,  by  which,  amongst  other  things,  they  agreed  to  when  he  be. 

came  bankrupt: 

become  and  continue  copartners  in  the  trade  of  an  army-  Held,  that  all 
clothier,  army-agent,  and  woollen-draper,  and  all  mat-  proper^and  *^ 
tcrs  relating  thereto,  for  the  term  of  ten  years  from  the  in!?8*haiid^, 
date  of  the  deed,  and  that  the  trade  should  he  carried  3|^^^^^ 
on  in  the  name  of  Gilpin  only,  or  in   the  names  of  ^*  concern, 

-^  "^  passed  to  his 

assignees,  being 
in  the  order  and  disposition  of  the  bankrupt  within  the  intent  and  meaning  of  the  SI  Jac.  1. 
Cm  19.   s.  11.  '        , 

Vol.  IL  D  d  Gilpin 


Eipvte 
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1824.  Gilpin  and  such  other  person  or  persons  as  should  be 
admitted  into  the  paitnership  by  Gilpin,  as  therein  men- 
tioned. The  deed  also  contained  stipulations  that  £11- 
deriy  should  brifig  20,00021  into  the  concern ;  that  Uw 
conduct  and  management  of  the  partnership  bnsinesB 
should  be  under  the  sole  direction  and  oontnJ  of 
Gilpin,  and  that  Enderbif  should  not  be  required  in 
any  way  to  interfere  (a)  i  that  Enderln/  should  receive 
9000/.  a  year,  for  his  share  of  the  profits,  ood  that 
Gilpin  should  have  all  the  residue.  Enderhf  did  ad- 
vance and  pay  the  said  sum  of  20,000/.  to  Gilpin^  and 
the  partnership  accordingly  began  and  was  carried  on 
betweo)  them,  from  the  Zlth  day  of  September,  1807,  to 
the  84th  day  of  September,  1817,  when  the  same  deter- 
mined by  effluxion  of  time,  and  Enderln/,  from  time  to 
time  during  the  ctmUnuance  of  the  partnership,  recdved 
from  the  bankrupt  SOOO^  in  each  year,  by  two  half- 
yearly  payments,  Gilpin,  during  the  partnership^  carried 
on  and  conducted  the  business  in  his  own  name  aloD^ 
without  any  interference  by  Enderby,  who  took  nb  part 
whatever  in  the  conduct  and  management  of  the  part- 
nership business  and  concerns,  and  did  not  appear,  and 
was  not  known  lo  the  world  (is  a  partner,  but  v 
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with  the  same  capital,  property,  stocky  and  effects,  and  in       1S24* 
the  same  manner  as  he  had  before  carried  on  the  same)       ^ 

Ezparte 

during  the  partnership,  and  he  received  some  of  the  debts    Endcrby  in 

the  Matter  of 

which  were  due  to  him  as  a  partner  with  Enderby,  and       Gilpih. 


debts  which  were  due  from  him  as  well  on  his  own 
account,  as  in  reject  of  the  copartnership  business, 
without  any  interference  by  Endetin/;  and  in  the  course 
ef  carrying  on  such  business  as  aforesaid,  after  the  de- 
termination of  the  partnership,  Gilpin^  the  bankrupt, 
colitracted  debts  with  various  persons,  which  debts  re- 
mained unpaid.  Gilpin  having  committed  an  act  of  bank- 
ruptcy, a  commission  of  bankrupt  issued  against  him, 
<m  the  1st  day  of  Apilf  1819,  and  Lionel  Knatdes  the 
yodnger,  John  Wehbj  and  John  George  Nutting  were 
chosen  and  appointed  assignees  of  his  estate  and  effects. 
After  the  determination  of  the  partnership,  and  before 
the  bankruptcy,  Gilpin  paid  to  Enderby  a  part  of  the 
said  principal  sum  of  20,000/.,  and  at  the  time  of  the 
bankruptcy  of  Gilpin^  there  was  due  from  him  to  En^ 
derby  a  sum  of  15,908/.  195.  8d^  part  of  the  principal 
sum,  and  an  arrear  of  interest.  At  the  time  of  the 
bankruptcy  of  Gilpin  his  property  consisted  of  goods 
and  merchandize,  part  of  which  had  been  the  partner- 
ship property,  but  with  which  he  continued  to  cftrry  on 
business  after  the  determination  of  the  said  partnership ; 
and  also  of  debts  due  to  him,  part  of  which  had  been 
contracted  during  the  partnership,  and  were  due  to  the 
partnership.  Enderbt/,  after  thesaid  bankruptcy,  was  called 
upon  to  pay,  and  did  pay  debts  of  the  said  partnership  to 
a  very  great  amount,  no  part  of  which  had  been  repaid 
to  him,  out  of  or  by  means  of  any  partnership  effects. 
The  question  for  the  opinion  of  this  Court  was,  whether 
the  property  and  effects  of  the  late  partnership,  and 
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tfi21.  the  debts  due  to  the  said  WilUam  Gilpin  on  the  uid 
^-^ —  partnership  account,  at  the  time  of  the  expiration 
ENDBiin'  in    thereor,  and  at  the  time  of  the  bankruptcy  of  WiUitam 

the  MmUi  of     „         .  ,        ,  n  ■ 

GRfiM.  Gt/ptn,  or  any  and  what  part  or  parts  of  such  property, 
eSects,  or  debts*  were  in  the  order  and  dispoaitkm  of 
the  bankrupt  at  the  time  of  his  bankrupti^,  witliin  the 
intent  and  meaning  of  statute  made  and  pasted  in  die 
twenty-first  year  of  the  reign  (^  his  We  m^ea^  King 
James  the  First. 

In  this  case  a  preliminary  question  arose  as  to  the 
party  whose  counsel  was  entitled  to  bc^n,  there  not 
being  any  cause  in  the  Court  of  Chancery.  It  was  d«- 
dded,  that  the  counsd  for  that  party  who  had  to  sni^KXt 
the  affirmative  of  the  question  proposed  for  the  c^ntoo 
of  the  Judges  should  be^n ;  and  accordingly, 

CampbeUf  for  the  assignees  of  Gilpin^  began.  The 
whole  of  the  property  and  effects  of  the  partnertbip  be* 
twcen  Gilpin  and  Enderiy,  and  the  debts  doe  on  afr- 
count  of  it  at  the  time  of  the  dissolution,  and  of  Gtlphf* 
bankruptcy,  were  in  the  order  and  disposition  of  ^ 
latter,  and  passed  to  his  assignees,  by  virtue  of  the 
2 1  Jac,  1  ■  c.  1 9.  s.  11  ■     Tlicre  is  no  distinction  between 
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I 

cm  business  as  before,  and  was  in  possession  of  tlie  part-        1824* 
nership  stock  and  debts,  and  was  enabled  to  contract       „ 

'^  Exparte 

new  debts,  by  means  of  the  credit  which  that  inive  him.     Endubt  in 

the  Matter  of 

It  is  true,  that  Enderby  was  tenant  in  common  of  one  Ou4tiM, 
moiety,  but  Gilpin  was  in  possession  of  the  whole  as  of 
his  own  property,  not  as  tenant  in  common.  If  the  te- 
nancy in  common  had  been  notorious,  Enderh/^  share 
would  not  have  passed  to  the  assignees  of  Gilpin  ;  but  if 
the  latter  had  such  a  possession,  as  to  all  appearance 
eoold  only  be  consistent  with  the  sole  ownership,,  then 
all  the  property  passed  to  his  assignees.  The  world 
never  heard  of  Endtrby  as  owner,  and,  by  an  express 
agreement,  he  renounced  all  control  over  the  goods, 
and  it  was  stipulated,  that  Gilpin  should  dispose  of  them 
as  he  thought  fit  This  case,  then,  is  within  the  very 
words  of  the  21  Jac.  1.  c.  19. ;  it  is  also  within  the  mis- 
chief which  that  statute  was  intended  to  remedy.  Gilpin 
acquired  a  false  credit  by  the  possession  of  this  pro- 
perty. It  is  not  necessary  for  the  court  to  decide,  that 
wherever  a  firm  consists  of  a  dormant  and  an  ostensible 
partner,  and  the  latter  becomes  bankrupt,  the  whole 
jpwperty  will  pass  to  his  assignees,  (although  such  a 
proposition  might  be  sustained)  for  here  the  partnership 
was  at  an  end  before  the  bankruptcy  of  the  ostensible 
partner.  There  may  be  a  difierence  between  the  two 
cases,  for  in  the  former  the  dormant  partner  would  be 
liable  to  all  the  debts  of  the  firm ;  and,  therefore,  those 
who  trusted  the  ostensible  partner  would  not  be  injured 
by  any  fiJse  credit  conferred  upon  him.  [Bayley  J.  Xn 
some  cases  they  might,  viz.  if  money  were  lent  to  him 
an  his  private  account,  and  not  in  the  way  of  his  trade ; 
now  a  man  might  be  induced  to  lend  him  money  on  his 
private  account,  in  consequence  of  his  apparent  owner- 

D  d  3  ship 
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1821.  sliip  of  tlie  wliole  stock  in  (radcO  Here,  a  fortiori,  die 
public  are  injured  by  the  False  credit,  for  the  dormant 
partner  will  not  be  liable  to  debts  contracted  after  Ae 
dissolation ;  but  unless  prevented  by  the  statute,  he  may 
come  and  claim  the  property,  npon  the  credit  of  which 
the  ostensible  [urtner  hod  been  enabled  to  contract  those 
debts.  Tlie  new  creditors,  therefore,  have  been  de< 
ceived.  This  case  cannot  be  disiinguisiied  from  that  <^ 
a  partner  retiring,  and  taking  n  mort<riigc  upon  the 
cfl'ects ;  but  in  such  cnsc,  if  the  remaining  partner  be- 
comes bankrupt,  the  whole  property  passes  to  bis  as- 
signees. R^U  Y.  Rolle.  (a)  In  West  v.  Skip  {b\  Lord 
Hard-wicke  was  of  opinion,  tlint  if  Haraood,  on  the  dis- 
solution of  the  partnership  which  had  existed  between 
him  and  Skip,  had  continued  in  possession  of  the  pro- 
perty with  the  assent  of  the  latter,  the  whole  would  have 
passed  to  his  assignees.  Perhaps  it  is  unnecessary  to 
make  any  observation  upon  Fbpt  v.  Mathews  (c),  which 
is  the  next  authority,  as  the  explanation  of  il^  given  k 
Kirl^  v.  Hod^on  {d)  shews,  that  it  is  not  applicable  to 
the  present  question.  In  Bhijbrd  t.  Dornmett  («)  an 
issue  was  granted  to  try  the  question  of  partnersbifv  u)d 
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the  present  case ;  there  it  was  agreed,  that  the  party  going        i  S'J'L 
out  of  the  concern  should  have  a  certain  share  of  the       ,, 

hxpant 

brkks)  and  it  was  not  there  airreed  that  the  other  partner     £m>»rb7  io 

.  ^    .  *  (be  flatter  of 

should  continue  in  sole  possession,  and  carry  on  trade,  Gtf.rur« 
and  acquire  credit,  as  sole  owner  of  the  property.  It 
rather  resembles  West  v.  Skip^  than  the  case  now  before 
the  Court.  lBa?/ieij  J.  Perhaps  there  had  not  been  time 
to  remove  the  bricks,  and  then  no  laches  would  be  im- 
putable«]  Tlie  last  case  on  the  subject  is  Kiriley  v. 
Hodgson^  which  decides  this  question  in  favour  of  the 
ass^ees  of  Gilpin, 

Parke  contra.  The  case  of  Coldwell  v.  Gregory  is 
expressly  in  point,  and  the  Court  cannot  decide  in 
favour  of  the  assignees  of  Gilpin,  without  overruling 
that  case :  many  inconveniences  will  result  from  such  a 
decbion.  Supposing  Enderhy  to  be  solvent  (which  is 
the  fact)  be  has  already  paid  partnership  debts  to  a 
large  amount,  and  will  have  to  pay  others,  and  yet  will 
be  deprived  of  all  the  partnership  property  acquired 
by  the  contracting  of  those  debts*  Or  supposing 
Enderhy  to  become  bankrupt,  the  joint  creditors, 
who  have  contributed  to  the  raising  of  the  joint  pro- 
perty, will  have  no  remedy  until  all  Gilpin^s  {)rivate 
creditors  are  satisfied.  IBcyley  J.  If  the  creditors  be- 
came so  under  an  idea  that  Gilpin  was  the  sole  trader, 
is  there  any  case  which  shews  that  they  could  not  prove 
under  his  commission  ?]  They  might  prove  but  could 
not  have  a  dividend,  {a)  The  question,  however,  depends 
entirely  upon  the  construction  to  be  put  upon  the 
21J.  1.  c.  19.  5. 11.     Here  the  property  was  originally 

(a)  Exparle  EUon^  3  Va.jun,  238. 
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I824>.  partnership  property,  and  was  originally  in  the  c(»trol 
of  one  partner  alone :  this  case  ii  therefore  quite  dif^ 
ferent  from  Kirklof  v.  Hodgtottt  where  the  court  Sot  the 
first  time  held  that  the  statute  extends  to  cacei  of  t&-  * 
nancy  in  coramoD ;  and,  at  the  tame  Un^  tbat  was 
carefully  distinguished  from  all  cases  where  the  property 
did  not  originally  belong  to  the  bankrupt  alone.  So  in 
Lingard  t.  MessUer  {a\  Holrc^d  J.  says,  "  If  it  had  . 
be^  demised  to  a  person  who  never  hod  been  owner, 
and  he  sfterwards  became  bankrupt,  the  mere  potseauon 
might  not  be  sufficient  to  shew  that  he  was  either  real 
or  reputed  owner."  It  makes  no  difference  that  the 
partnership  bad  iu  this  case  expired  before  the  bank- 
rupts^. Partnership  may  be  defined  as  a  joint  interest 
in  the  property,  with  a  mutual  power  of  attorney  to 
make  contracts  affecting  it.  The  dissolution  of  the 
partnership  does  not  alter  the  proper^,  but  merdy  de- 
stroys the  power.  IBest  J.  That  would,  in  geoerai,  be 
true,  but  here,  by  the  contract,  Gilpin  was  to  have  oU 
the  goods,  and  Enderiy  was  to  be  a  creditor  for  SO^OOOiLJ 
Then  the  statute  does  not  apply  at  all  to  the  cas^  £m 
iSEnderby  bad  not  the  ownership,  but  nurely  an  equi- 
table lien,  he  could  not  take  the  goods  out  of  G/Vvt 
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tended  meaning  was  given  to  it     In  the  present  age        1824. 
trade  is  in  a  great  degree^  if  not  chiefly,  carried  on  by       — — 
symbols  rather  than  the  actual  possession  of  £roods ;  and.     EMoxmsr  in 
therefore^  the  policy  of  giving  a  very  large  and  com-       Gvluh. 
prehensive  meaning  to  the  statute  is,*  at  least,  extremely 
doubtful.     The  legislature  appear  now  to  be  of  this 
o|»nion,  for  very  soon  after  the  case  of  Kirkley  v.  Hodg' 
son  was  decided,  the  4  G.  4.  c.  41.  was  passed,  by  the 
£[M^y»fourth  section  of  which  it  was  provided,  that  the 
rights  of  mortgagees  of  ships  should  not  be  affected  by 
the. bankruptcy  of  the  mortgagor,  even  though  the  latter 
ocmtinued  in  possession,  and  to  have  the  order  and  dis- 
position of  the  vessel  up  to  the  time  of  the  bankruptcy. 
Four  distinct  propositions  arise  upon  the  21 1/.  1.  c«  19. 
i»  11.      First,   that  the  mere  possession  of  goods  is 
not  sufficient  to  bring  the  case  within  the  operation  of 
the  statute.      Secondly,   when  the  property  has  not 
originally  belonged  to  the  bankrupt,  the  statute  only 
applies  where  the  apparent  and  true  owner  are  di£krent 
parsons,  or  in  other  words  it  cannot  apply  where  the 
bankrupt  has  a  real  interest  in  the  goods.     Thirdly,  a 
fidse  credit  must  be  obtained ;  and,  Fourthly,  the  goods 
must  be  in  the  possession,  order,  and  disposition  of  the 
bankrupt,  with  the  consent  of  the  true  owner.     The 
result  of  those  propositions  is  that  the  statute  can  never 
apply  to  partnerhip  property.     The  first  proposition  is 
proved  by  Lord  Shafteshury  v.  Bussell  (a),  the  case  of 
goldsmiths,  &ctors,  &c  put  by  the  court  in  Mace  v. 
Cadell  {b) ;  Collins  v.  Forbes  (c),  and  Exparte  Martin  (d), 
which  last  case,  to  a  certain  extent,  proves  the  second 


(a)  I  B.^C.  666.  (6)  1  Cowp.  232. 

(c)  3  r.  R.  316.  (rf)  3  lUne,  331. 


pro- 
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1824.  propoaition  aho,  -viz.  tbat  the  statute  does  not  app\j 
where  the  possesaion  of  the  bankrupt  is  connected  with 
titles  which  is  also  according  to  the  doctrine  of  Joy  v. 
Catapdell  (a),  where  Lord  JRedesdale  enters  very  fiiH; 
into  the  object  and  meaniog  of  the  statute ;  Htmard  w. 
Jemmet  (b),  and  Copeman  v.  Gallant  {c).  [_Best  J.  1r 
diose  cases  the  bankrupt  was  a  trustee,  and  it  may 
be  conceded  that  trustees  are  not  within  the  operation  of 
the  statute.]  The  true  ground  on  whicli  they  are  ex- 
cepted is  tliat  the  reai  and  ^parent  ownership  are  not 
diflerent.  Fli/n  v.  Matiews  is  also  in  point,  the  true 
groun<l  of  which  decision  Mansfield  C-  J.  in  MucHoa 
y.  Mangles  {d)  states  to  have  been  that  the  statute  does 
not  i^)ply  to  coses  of  tenancy  in  common.  Thirdly,  there 
must  be  a  false  credit  acquired  by  the  bankrupt)  but 
tlic  mere  possessim  of  goods  is  not  sufficient  to  give 
such  credit.  There  are  so  many  purposes  for  whidi 
one  man  may  be  in  possession  of  the  goods  of  anotber, 
that  the  world  caiuiot  be  justified  in  supposing  that  aU 
the  goods  in  a  trader's  possesuon  ore  his  own.  Fourdily, 
the  possession  of  the  bankrupt  must  be  with  the  con- 
sent of  the  true  owner,  and  therefor^  the  slatott  does 
ylicre  ho  cannot  take  possession  of  the  e 
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and  Enderby  renounced  oU  control  over  them.]      Even        IBSI*. 
bod  he  dissented  he  could  not  have  taken  away  the       J! 

^  £l|NUrtC 

iroods,  and  therefore  his  assent  to  their  remaininfl:  in     Endbrbv  in 

"^  .   .  tbe  Matter  of 

CrUpin's  hands  has  not  had  the  effect  of  giving  the  latter       GuMm. 
a  &Ise  credit.     At  all  events  the  four  propositions  arc 
not  satisfied  by  the  facts  of  this  case,  and,  therefore, 
the  goods  in  question  are  mil  within  tlM3  operation  of 
the  statute.  v  v' 


CatnpbeU  in  reply.  If  it  be  held  that  this  property 
does  not  belong  to  the  assignees  afGUptTi,  tlien  Us  se- 
parate creditors  who  trusted  him  on  the  faith  of  liis 
apparent  ownership  of  the  property,  will  not  have  any 
fund  to  resort  to  for  payment;  whereas  the  joint  credi- 
tors may  resort  to  this  fund,  the  partnership  having 
been  secret,  and  may  also  resort  to  Enderby^  who  is  sol- 
vent. As  to  the  observation,  that  this  was  not  origin- 
ally the  property  of  the  bankrupt,  the  only  difference 
which  that  makes  is,  that  here  the  oi|U8  of  proving  the 
bankrupt  to  have  been  the  routed  ^waer  is  cast  upon 
the  assignees ;  whereas  in  the  other  ease^  it  would  be  for 
the  person  claiming  the  property  to  shew  that  the  change 
of  ownership  was  notorious.  Ijingard  ▼•  Me8sit€r{a). 
All  the  four  propositions  put  on  the  other  9ide  may  be 
admitted.  As  to  the  first,  possession  alone  is  undoubt- 
edly insufficient ;  but  this  was  not  a  mere  case  of  pos- 
session, the  goods  were  in  the  order  and  disposition  of 
the  bankrupt.  As  to  the  second  proposition  it  is  true^  that 
the  real  and  apparent  owner  must  be  different,  but  that 
was  the  case  in  this  instance ;  for  although  of  one  moiety 
Enderbt/  was  the  true  owner,  Gilpin  was  the  apparent 

(w)  I  Jfarn,  t^  Crcs.  SOU. 

owner 


the  Matter  of 
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owner  or  the  whole.     The  corollary  atteiDpled  to  be 

deduced  from  that,  viz.  that  the  statute  does  not  apply 

Ehbirit  in     where  the  bankrupt  has  a  real  interest  in  the  (roods,  by 

In  Matter  of  *^  "*  '     '' 

GiwiH.  no  means  follows.  It  would  quite  overturn  the  case  of 
£tnUey  t>  Hodgson,  and  there  is  no  reason  why  the 
statute  should  not  apply  to  cases  of  tenancy  in  common. 
As  to  the  third  proposition,  false  credit  was  obtained, 
and,  to  use  the  expression  of  Lord  Redtsdale  in  J<k/  v. 
Campbell,  the  goods  were  unconscientiously  left  in  the 
possession  of  the  bankrupt ;  and  lastly,  Enderln/s  moiety 
of  the  goods  was  in  GUpin'a  possession,  order,  aud 
disposition  with  the  repress  assented  the  owner.  There 
is  not,  then,  any  pretence  for  saying  that  those  goods 
do  not  pass  to  GUpin't  assignees. 

The  following  certificate  was  afterwards  sent  to  the 
Lord  Chancellor; 

This  case  has  been  argued  before  us,  and  we  are  of 
opinion  that  the  property  and  effects  of  the  late  part- 
nership, and  the  debts  due  to  the  said  WUUam  Gilpin 
on  the  said  partnership  account  at  the  time  of  the 
expiration  thereof,  and  at  the  time  of  the  bankruptcy 
of  William  Gilpin,  were  in  the  order  and  disposition  of 
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1824<. 


Smith  and  Another,  Assignees  of  the  Estate 
.  and  Effects   of  J.  H.  Sampson,   a  Bankrupt, 
against  J.  Watson  and  J.  B.  LfOCK£. 

A  SSUMPSIT  for  money  lent  and  advanced,  bad  and  An  agreement 

-^^  .      _  _  1     .  ,  ,        between  A,,  a 

received,  and  upon  an  account  stated,  by  and  be-  merchant,  and 
tween  the  bankrupt  and  the  defendants,  before  his  bank-  that  the  Utter 
mptcy*   There  was  also  another  count, upon  an  account  goo^s fwA^ 
stated  between  the  plaintiffi»,  as  assignees,  and  the  de-  b'eu'of  broken 
fendants.      Plea,  general  issue.     The  cause  was  tried  •»«»  «Jo«>W  re- 

'    ^  ceivc  for  his 

before  Bayley  J.,  at  the  last  assizes  for  the  county  of  double  aw- 

tain  proportion 

York.     The  plaintifis  were  the  assignees  of  the  estate  oftheproau 

arisbgfrom 

and  effects  of  J.  H.  Sampson^  a  bankrupt,  under  a  com-  the  nie»  and 

should  bear  a 

mission,  which  issued  on  the  ist  February^  1823,  founded  proportion  of 
on  an  act  of  bankruptcy  committed  on  the  28th  January  n<A  y^n  b. 
preceding.     The  bankrupt,  in  1822  and  1823,  carried  Slf^^^^ 
on  business  at  Htdly  as  a  inerchant  and  wharfinger,  S^**!^i^ 
under  the  firm  oiGeorse  Holden  and  Co-  and  the  de-  f^it,  although 

°  It  maj  render 

fendants  were  bankers  there,  with  whom  the  bankrupt  ^^^  i^hle  as  a 

.    ,   ,  partner  to  third 

kept  cash.  On  the  part  of  the  plamtifis  it  was  proved,  persons, 
that  the  bankrupt,  on  the  22d  January^  1823,  paid  into 
the  hands  of  the  defendants  a  bill  of  exchange  of  that 
date,  drawn  by  him  in  the  name  of  G.  Holden  and  Co., 
upon  one  Le  Coinie^  for  1689/.,  payable  two  months 
after  date,  and  that  the  defendants  at  that  time  gave  him 
credit  in  account  for  that  sum.  This  bill  was  not 
accepted  when  presented,  but  the  amount  of  it  was 
afterwards  paid  by  the  acceptor,  and  received  by  the 
defendants,  and  by  their  pass-book  it  appeared  that  there 
was  due  to  the  bankrupt,  provided  the  whole  proceeds  of 

the 
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1824.  the  bill  belonged  to  liim,  a  balance  of  49'iZ.  2s.  9d. 
g^j^jj  That  sum  the  defendants,  on  the  12th  Afoy,  1823,  paid, 
against  under  ail  indemnity,  to  one  George  GiU^  who  claimed  to 
be  a  partner  with  the  bankrupt  in  the  proceeds  of  the 
bill.  The  defence  was,  that  Gill  was  a  partner  with 
Sampson^  in  considerable  speculations  in  whalebone; 
that  the  bill  was  drawn  upon  Z>  Cointe^  upon  account 
of  a  parcel  of  whalebone  purchased  by  him,  and  which 
was  the  joint  property  of  Gill  and  bankrupt,  and  that 
vhe  defendants  were  therefore  justified  in  paying  to  QUI 
the  balance  due  upon  that  bill.  In  support  of  this  ca^ 
it  was  proved  by  several  witnesses,  that  in  August^  1822, 
it  had  been  verbally  agreed,  between  Sampson  and  Oill^ 
that  the  former  should  buy  whalebone,  through  GiUj  as 
his  broker,  and  that,  as  a  remuneration  for  his  trouble, 
he  shonld  receive  one^fourth  of  the  profits  arising  from 
the  sale,  and  bear  one-eighth  proportion  of  the  losses. 
Under  this  agreement  various  parcels  of  whalebone  were 
bought  and  sold,  which  yielded  a  considerable  profit, 
but  all  the  transactions  under  it  were  concluded  in  1 822. 
Sampson  then  entered  into  other  speculations  in  1823, 
and  continued  to  employ  Gill  as  broker,  and  upon  these 
latter  transactions  it  was  agreed  that  Gill  should  receive 
one^third  of  the  profits.  It  did  not  appear  whether  he 
was  to  bear  any^ proportion  of  the  losses  on  these  latter 
transactions.  All  the  witnesses  stated  tliat  Sa?npson  em- 
ployed Gill  to  purchase  and  sell  whalebone,  as  a  broker^ 
and  that  he  never  spoke  of  him  otherwise  than  as  his 
agenl.  It  appeared  further,  that  when  Sa7??pso?i  brought 
the  bill  of  16S9L  to  the  defendants,  \\\  Jajiuaiy^  1823, 
he  stated  that  it  was  drawn  upon  Le  Cointe  for  whale- 
bone. The  account  of  the  bankers  was  kept  in  the  name 
of  G.  Holden  and  Co.,  and  there  was  no  other  account 
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in  which  Sampson  had  any  interest.     After  the  bill  was        1824. 
paid  in,  several  payments  were  nuide  on  account  of       — — 

^  Smith 

6.  Holden  and  Co,  to  a  considerable  amount ;  and  until  j^ainst 
the  bill  was  paid  there  was  a  balance  against  that  firm. 
Le  CoifUe  refused  to  accept  the  bill,  until  the  whalebone 
was  delivered,  which  did  not  take  place  till  the  8th 
Febmaryj  and  on  tliat  day  Grill  gave  the  defendants 
notice  that  the  bill  was  his.  Upon  this  evidence  it  was 
ooDtended,  that  Grill  was  not  a  partner  in  the  property 
purchased,  although  he  might  be  liable^  as  a  partner,  to 
third  persons,  in  respect  of  any  claims  arising  out  of  the 
^peculations  before  mentioned ;  and  secondly,  assuming 
that  he  was  a  partner  in  the  property,  he  was  only  a 
secret  partner,  and  then  his  share  of  the  property  hav- 
h^  continued,  with  his  consent,  in  the  order  and  dispo- 
sition of  Sampson,  to  the  time  of  his  act  of  bankruptcy, 
passed  to  his  assignees,  under  the  statute  21  Jac.  1.  c.  19. 
The  learned  Judge  reserved  both  the  points,  and  the 
plaintiffi  had  a  verdict,  th^  defendants  having  liberty 
to  move  to  enter  a  nonsuit.  A  rule  nisi  having  been 
obtained  for  that  purpose  in  last  Michaelmas  term, 

Brougham  (with  whom  were  Parke  and  Alderson)  now 
shewed  cause,  and  contended,  first,  that  although  Gill 
might  be  liable  as  a  partner  to  third  persons,  he  had  no 
property  in  the  whalebone  purchased.  The  purchases 
having  been  made  by  him  as  a  broker,  must  have  been 
made  in  the  name  of  the  bankrupt.  He  cited  Meyer 
v.  Sharpe  (a)  and  Hesketh  v.  Blanchard  (i),  as  authorities 
in  point.  Secondly,  assuming  that  Gill  had  a  property  in 
the  whalebone  purchased,  and  in  the  proceeds  of  the 

(a)  5  Taunt,  74.  (6)  4  EnU,  144* 

bill. 
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1S24.       bill,  which  was  the  sulject  of  the  present  actiont  he  waa 

'"        only  a  secret  partner ;  and  then  the  case  of  Exparte 

■agahui        Gilpin  is  an  authority  to  shew  that  the  balance  of  those 
Watmx.  ,         .„  „  .  .  .         , 

proceeds  will  poss  to  San^son's  assigneea*  under  the 

21  Jac.  1.  c.  IV.  s.  11.     (He  was  tbm  stopped  by  the 

Court.) 

TinJal,  contr^  in  support  of  the  rule,  made  two 
points;  first,  that  Gill  was  the  partner  of  &»iipfiaRUi 
the  whalebone  purchased  ;  and  if  so,  secondly,  that  fae 
had  a  right,  notwithstanding  the  b&nkn^tcy  of  the  latter, 
to  his  share  of  the  proceeds  of  the  bill  in  question,  inas- 
much as  they  had  not  been  mixed  up  with  the  general  pro- 
perty of  the  bankrupt.  As  to  the  first  point,  it  was  agreed 
in  the  first  instance  between  Gill  and  Sampson,  that  the 
former  should  share  in  both  profit  and  loss ;  under  such  an 
agreement  they  must,  according  to  all  the  authorities,  be 
considered  as  partners ;  but  assuming  that  he  waa  not  to 
bear  any  proportion  of  the  loss  upon  the  purchases  made 
in  1929,  still  the  right  to  participate  in  the  profits  qie> 
cifically,  made  him  a  partner.  In  Waugh  v.  Carver  (a), 
it  was  expressly  held  that  an  agreement  not  to  share  in 
losses  did  not  prevent  the  parties  being  partners.     It  it 
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does  constitute  a  partnership  if  he  have  a  specific  in-        1824. 
terest  in    the  profits  themselves  as  profits.     Ex  parte 
Hamper,  {a)    Metier  v.  Sharpe  (i)  has  been  cited  to  shew        agamst 
that  Gili  had  no  interest  in  the  property^  but  in  that 
case,  the  bankrupt  himself  proved  that  he  was  the  sole 
owner  of  the^cargo.     Here  there  is  no  evidence  to  shew 
that  Sampson  was  the  sole  owner  of  the  whalebone ;  and 
if  not,  then  the  very  agreement  to  share  in  the  profits 
makes  a  party  not  only  liable  as  a  partner  to  third  per- 
sonSi  but  gives  him  a  joint  interest  in  that  property  out 
of  which  his  profit  is  to  arise,  or  in  respect  of  which  he 
is  to  incur  a  legal  liability.     Secondly,  if  Gz7/  was  a 
partner,  he  had  a  right  to  claim  his  share  of  the  pro- 
ceeds of  this  bill   notwithstanding  the  bankruptcy  of 
Sampson.     Here,  the  bill  existed  in  specie  at  the  time  of 
the  act  of  bankruptcy.      It  was  not  accepted  till  the 
Sth  February^  and  on  that  very  day  GiU  gave  notice  to 
the  defendants  that  the  bill  was  his.     The  proceeds  of 
the  bill  never  mixed  with  Sampson^s  money,   for  the 
iMlaoce  of  the  banker's  account  was  always  against  him 
until  the  bill  was  paid.     The  bankrupt  and  GiU  were 
tenants  in  common  of  the  bill  of  exchange.     If  Gill  had 
been  an  open  ostensible  partner,  it  is  clear  that  he,  as 
solvent  partner,  might  dispose  of  the  partnership  pro- 
ceeds.    Fox  V.  Hanbury  (c).  Smith  v.  Stokes  (eZ),  SmitJi  v. 
Orieil  {e).    This  is  not  a  case  within  the  statute  2 1  Jac.  J . 
c.  19.  s.  11.    That  statute  contemplates  two  different  per- 
sonS|  as  the  true  owner  and  the  reputed  owner.     Here 
the  bankrupt  was  both.     The  object  of  the  statute  was  to 
put  a  loan  of,  or  entrusting  the  bankrupt  with  goods  in 

(a)   17  Veu  404.  (b)  5  Taunt.  74. 

(e)  Cowper,  448.  (rfj   1  East,  365. 

(e)  1  East,  36S, 
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th«  same  situation  as  a  loan  of  money,  and  bo  to  make  ■ 
dividend  onlj  payable  in  each  case.  Factors  are  eiL- 
pressly  excepted,  and  donnant  partners  ought  to  be  con- 
sidered as  virtually  excepted.  In  Ex  parte  Gilpm,  the 
partnership  ceased  in  1817,  and  the  ^are  of  the  doi^ 
mant  partner  was  suffered  to  remain  in  the  custody  of 
the  bankrupt  for  two  years.  But  here,  at  the  Ume  of 
the  bankruptcy  the  partnership  still  continued,  and  the 
bill  of  exchange  was  in  specie,  and  before  it  became  dii^ 
notice  of  GUTa  interest  was  given  to  the  bankers.  In 
Kirkltt/  V.  Hodgson  (a),  tliere  was  an  express  stipulation, 
that  the  bankrupt  should  continue  the  apparent  owner  of 
the  whole  ship.  There  the  property  once  belonged  to  - 
the  bankrupt  alone,  and  he  conveyed  away  part,  and 
kept  the  possession  of  the  part  so  conveyed.  Here,  the 
whalebone  and  the  bill  of  exchange  did  not  belong  to  the 
bankrupt  alone.  In  Kr  parte  Flipi  [b),  the  bankrupt  was 
tenant  in  common,  and  the  interest  of  his  co-tenant  in 
common  was  held  not  to  pass  to  his  assignees ;  and  that 
was  the  true  ground  of  the  decision,  as  appears  by  Muck- 
lam  V.  Mangles  (c).  But  in  Coldtcell  v.  Gregory  {d),  the 
court  of  exchequer  decided,  that  a  dormant  partner  was 
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Batley  J.     Ailer  the  discussion  which  this  case  has        1821. 
undergone,  I  do  not  feel  any  difficulty  in  pronouncing  a        " 
decision  upon  it.      The  defendants  were  the  bankers  of      jnf^ainst 
Sampson,  who  tradetl  under  the  firm  of  Holden  and  Co., 
and  as  such,  were  prima  facie  bound  to  account  to  him 
before  his  bankruptcy,  and  to  his  assignees  after  his  bank- 
ruptcy, for  all  property  which  had  come  from  him  to 
their  hands.     Instead  of  so  accounting,  they  paid  over 
to  GUI  part  of  the  proceeds  of  a  bill  which  they  had  re- 
ceived from  Sampson.     It  lies  upon  them  therefore  to 
shew  that  they  were  justified  in  making  that  payment; 
tot  if  an  agent  takes  upon  hiiHself  to  make  over  the 
property  of  his  principal  to  another  pei*son,  the  onus 
lies  upon  him  to  shew  that  he  had  authority  so  to  do. 
It  is  said  that  they  were  justified  in  so  doing,  because 
the  money  was  the  joint  property  of  Sampson  and  G///, 
inasmuch  as  it  was  part  of  the  proceeds  of  a  bill  drawn 
by  Sampson  for  the  price  of  whalebone,  which  was  the 
joint  property  of  him  and  GilL     Had  it  been  purchased 
in  their  joint  names,  the  property  in  it  would  have  been 
joint,  and  the  defendants  would  have  been  justified  in 
making  this  payment  to  Gill ;  but  there  is  no  evidence  to 
shew  that  the  wlialcbone  was  purchased  in  the  name  of 
GiU^  or  that  he  ever  had  any  property  in  it.     It  is  said, 
that  the  jury  ought,  upon  the  evidence,  to  have  found 
that  Gill  was  a  partner  in  this  property ;  I  think,  how- 
ever,  that  the  inference  is  the  other  way.     All  the  wit- 
nesses speak  of  Gill  as  a  broker,  who  was  to  be  paid  for 
his  trouble  in  a  particular  way,  viz.  by  a  share  of  the 
profits.     Now  a  right  to  share  in  the  profits  of  a  parti- 
cular adventure,  may  have  the  effect  of  rendering  a  per- 
son liable  to  third  persons  as  a  partner,  in  respect  of 
transactions  arising  out  of  the  particular  adventure  in 
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the  pr<^u  of  which  he  is  to  participate ;  but  it  does  not 
give  him  any  interest  in  the  property  itself,  which  was 
the  sutgect  matter  of  the  adventure.  GiWs  right  to 
claim  property  in  the  wbalebiKie  must  arise  out  of  the 
terms  of  the  bargain  with  Sampsons  and  looking  to 
fhem,  it  appears  clearly,  that  it  was  not  joint  pro- 
perty. It  may  be  assumed  that  it  was  purchased  in 
the  name  of  Samp$on  only,  for  Gill  was  a  mere  agatff 
and  was  to  hare  a  proportion  of  the  pro6ts  in  lieQ  of 
brokerage.  Considering  the  question  in  this  view,  I  am 
clearly  of  opinion  that  Gilt  had  do  properly  in  the 
whalebone  or  in  the  proceeds  of  the  bill ;  and  that  bnog 
so,  the  question  on  Uie  statute  ofjantes  does  not  nec^ 
sariiy  arisen  but  still  the  case  is  very  strong  in  that 
respect ;  for,  if  Gill  was  a  partner,  it  is  quite  dear,  vpoa 
the  evidence,  that  he  was  a  jecret  partner  only.  'Hi? 
|}ill  was  not  specifically  impropriated  to  the  whalebcme 
account,  or  to  any  transaction  tn  which  Gill  was  con- 
cerned, but  was  to  be  applied  to  the  general  purposes 
ofSamptoi^a  trade.  Gt^  the  secret  partner,  tberdbre 
suflfered  Sampsoti  to  appear  to  the  world  as  the  sole 
owner  of  the  bill,  and  the  latter  had  the  order  and  di*- 
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Sitmpson  and  Cfill  that  the  latter  should  make  purchases  1824. 
of  whalebone,  and  in  lieu  of  brokerage^  should  have  one- 
third  of  the  profits  arising  out  of  the  sales^  and  that  he  ^against 
should  even  bear  a  certain  proportion  of  the  losses,  I  am  of 
OfriAion  that,  although  such  an  agreement  might  mBkeOill 
liable  as  a  partner  to  third  persons,  yet  that  it  did  not  vest 
ill  biiti  sny  interest  in  the  whalebone  purchased  with  the 
mdney  ci  Sampson.  Such  an  agreement  would  not  con- 
vert that  which  was  obtained  by  the  separate  property  of 
iSormpsiifi  into  the  joint  property  of  Sampson  and  GUL  It 
mny  be  collected  from  the  evidence  that  the  latter  did  not 
fhrnish  any  part  of  the  money  required  to  pay  for  the 
whalebone,  and  that  the  contracts  of  sale  were  made, 
ildt  in  his  name,  but  in  that  of  Sampson^  for  Gill  was  to 
act  as  brokei*  only,  and  to  receive  a  share  of  the  profits 
Iff  lieu  of  his  brokerage.  The  money  paid  for  the 
whalebone  being  therefore  Sampsqn^s  separate  property, 
mid  the  contr^ts  being  made  in  his  name  as  the  pur- 
diaaer^  the  property  in  the  things  purchased  would  vest,^ 
by  virtue  of  the  contracts,  in  him  alone.  It  has  been 
contended  that  the  legal  effect  of  an  agreement,  to 
allow  to  a  broker  a  share  of  the  profits  of  goods  pur- 
diased  by  him,  is  to  vest  in  the  party  entitled  to  that 
proportion  of  the  profits,  the  same  proportion  of  the 
property  purchased,  and  therefore  that,  in  this  case, 
Gill  became  tenant  in  common  or  joint  tenant  as  to  that 
part  of  the  property.  If  Sampson  had  in  terms  agreed 
that  Gill  should  have  that  proportion  of  the  property 
itself,  it  would  no  doubt  have  become  the  joint  property 
of  the  two.  But  here  the  agreement  is  wholly  differ- 
ent,  and  it  is  perfectly  consistent  with  it  that  Sampson 
should  retain  the  entire  interest  in  the  property.  It  mat 
have  been  a  Reasonable  bargain  that  Gillf  in  lieu  of  a 
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brokerage,  which  was  a  sum  certain,  should  receive  a 
share  of  ttie  profite,  which  were  contingent  and  uncer- 
tain. But  it  might  be  most  unreasonable  that  in  consider- 
ation of  ^ving  up  his  brokerage  GUI  should  have  the 
eamc  proportion  of  the  property  itself,  which  was 
purchased  with  the  funds  of  Sampson.  Gill  would 
thereby  have  a  control  over  the  property  itself,  while 
Sampsott  continued  the  only  person,  prima  facie  and 
ostcniubly,  subject  to  all  liabilities  accruing  in  respect  of 
iL  It  would,  therefore,  be  contrary  to  the  intention  f^ 
the  parlies,  to  construe  such  an  agreement  to  have  the 
ef&ct  of  giving  to  the  party,  entitled  to  share  in  the 
profits,  any  interest  in  the  property  itself.  It  may,  in- 
deed, by  a  general  rule  of  law,  founded  upon  reasoos 
of  policy,  render  him  liable,  as  a  partner,  to  third  per- 
sons. But  the  power  over  the  property  in  this  case 
remains,  as  it  was  before  the  money  was  converted  into 
goods,  in  the  purchaser,  I  am  also  of  opinion,  that  if 
Gilt  was  a  partner  he  was  a  secret  partner  only,  and  if 
so,  then  he,  being  owner  of  part  of  the  whalebone,  and 
of  the  bill  which  was  given  in  payment  for  a  parcel  of 
such  whalebone,  suffered  Sampson  to  appear  to  the  world 
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vhich  Gill  had  in  this  bill  of  exchange  was  not  in  the  1824. 
possession,  order,  and  disposition  of  the  bankrupt  at  the 
time  of  the  act  of  bankruptcy,  with  the  consent  of  the  ozninst 
true  owner,  within  the  meaning  of  the  statute  21  Jac.  U 
c  19.  5. 1  !•  Now,  upon  the  first  question,  I  am  clearly 
of  opinion  that  Gill  had  not  any  joint  interest  in  this 
property.  The  question  is  not  whedier  he  is  liable  to 
third  persons,  as  a  partner,  but  whether  he  had  such 
joint  interest.  There  are  many  cases  where  a  person 
may  be  liable  to  third  persons  as  a  partner,  and  yet 
not  have  any  interest  in  the  property.  Thus,  a  per- 
son who  retires  from  a  house  of  trade  and  suflers 
his  name  to  continue  in  the  firm,  after  he  has  ceased 
to  be  an  actual  partner,  is  liable  to  the  world  as  a 
partner,  although  the  property  belongs  entirely  to  other 
persons.  It  has  been  urged  that  this  may  be  con- 
sidered as  a  question  between  Sampson  and  G///,  if  no 
bankruptcy  had  intervened.  If  the  former,  in  such 
a  case,  had  brought  an  action  for  the  balance  of  the 
proceeds  of  the  bill,  he  might  have  recovered,  for 
it  is  clear  that  Gill  had  no  share  in  the  property. 
The  person  furnishing  the  capital,  and  making  him- 
self responsible  for  the  debts  arising  out  of  the  ad- 
venture, was  surely  entitled  to  the  control  over  the 
proceeds.  All  the  evidence  shews  that  GUI  was  to 
act  merely  as  broker,  and  not  to  appear  as  a  partner ; 
he^  therefore,  would  not  be  liable  to  the  engagements 
entered  into  in  the  course  of  the  transaction.  It  is 
quite  clear,  therefore,  that  the  property  belonged  to 
Sampson ;  the  bill  was  his,  and  he  paid  it  into  the  hands 
of  the  defendants,  and  if  that  be  so  then  he  alone  had 
a  right  to  receive  the  proceeds  from  them.      But  sup- 

£  e  4  posin 


« 


lis  CASES  IN  MICHAELMAS  TERM 

1S24.       poEiDg  Sampson  and  Gill  to  hare  been   partnen,  tibe 
— '  latter  was  clearly  a  secret  partner ;    and  in  Ex  parte 

tigmut  Gilpin  we  decided,  that  the  Btatate  2t  Jac.  1.  c.  19.  t.  II. 
*-'^*"'  applied  to  a  secret  partner,  who  permitted  his  share  of 
the'  partnership  property  to  continue  in  the  poasewion 
of  the  ^lankriipt  up  to  the  time  of  his  bankruptcy.  We 
could  not  have  certified  as  we  did  in  that  case  nnless  ve 
bad  thought  that  the  case  of  Caldwell  v.  Gr^ory  could 
not  be  supported.  I  was  fortified  in  that  opinion  by 
that  of  the  Ixird  Chancellor,  in  Ex  parte  Dyster.  Id* 
dependently  of  that  authority  I  think  that  (he  decision 
in  Coldmell  t.  Gregory  cannot  be  supported  without 
repealing  the  statute,  which  contains  no  exertion  in 
&vour  of  secret  partners.  I  cannot,  indeed,  readily 
conceive  any  case  more  completely  within  the  misdtirf 
which  the  enactment  was  intended  to  remedy.  For  if 
a  secret  partnership  could  be  set  up  as  an  answer  to 
assignees  claiming  property  which  had  been  left  in  the 
order  and  disposition  of  the  bankrupt,  as  apparent 
owner;  enormous  debts,  unconnected  with  the  parteer* 
ship  business}  might  be  contracted  upon  the  credit 
gained  by  the  possession  of  property,  which  a  perms 
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Cash  and  Goodwin,  Assignees  of  Packwood,  a 
Bankrupt,  against  Edward  Young. 

T'ROVER  for  a  quantity  of  carpet.     The  first  count  Where  jt. 

.i_  •  r    .1        I       1  .  J      1       boughtgoodsof 

was  on  the  possession  of  the   bankrupt,  and  the  a  trader  who 
conversion   was  laid    before  the  bankruptcy;    second  committed  a/ 
ednit,  on  the  possession  of  the  assignees.     Plea,  ge-  J^tcy,  and' 
nerftl  issue.     At  the  trial   before  Abbott  C.  J.,  at  the  g^^^fijf ^ 
bit  London  sittings  in  Trinity  term,  it  appeared,  that  ^*^?!?^ 
PiKiwoodj  who  kept  a   shop  at  Badcliffe'higkway  {a\  "»ptcy:  Held, 
committed  an  act  of  bankruptcy  on  the  13th  of  Z)e-  neeaundera 

coosmisnon 

eember^  1822,  whereupon  a  commission  issued,    dated  issued  against 
the  9th  ox  January^  1823,  and  an  assignment  was  made  could  not  main - 
to  the  pkintiffs  on  the  1st  oi  February,  1823.     On  the  |?e°^XSj 
24th  oiDecenAer,  1822,  the  defendant's  wife  went  to  the  J^J^^^'^^ 
bankrupt's  shop,  and  ordered  the  goods  in  question,  ^^  *  *^*  \ 
which  were  sent  home  to  the  defendant's  house,  and  they. 
were  paid  for  a  few  days  afterwards,  the  shop  of  the 
bankrupt  being  still  kept  open.  The  plaintiffs  demanded 
the  goods  on  the  15th  of  March,   1823.     The  Lord 
Chief  Justice  left  it  to  the  jury  to  say,  whether  the 
goods  were  bought  and  paid  for,  bona  fide  in  the  ordi- 
nary course  of  trade,  directing  them,  if  that  was  their 
opinion,  to  find  for  the  defendant,  and  giving  the  plain- 
fi£6  leave  to  move  to  enter  a  verdict  for  the  value  of  the 
goods.      The  jury  having  found  for  the  defendant,  a 
rule  was  obtained  in  Michaelmas  term,  according  to  the 
leave  reserved,  against  which 

(a)  This  IS  not  within  the  city  uf  London, 

Campbell 
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Campbell  now  shewed  cause.  It  having  been  found 
by  the  jury  tliat  the  goods  were  bona  fide  bought  and 
paid  for  in  the  ordinary  course  of  trade,  if  it  be  held, 
that  the  plointiffi  are  entitled  to  recover,  no  person  can 
with  safety  buy  and  pay  for  goods  any  where  out  of  the 
city  of  London.  The  defendant,  however,  is  clearly 
protected  by  the  equity  of  the  1  Jac.  1.  c.  15.  By  the 
fourteenth  section  it  was  provided,  "  that  no  debtor  of 
the  bankrupt  should  be  thereby  endangered  for  the  pay- 
ment of  his  or  her  debt,  truly  and  bona  fide  to  any  such 
bankrupt,  before  such  time  as  he  should  understand  or 
know  tliat  be  was  become  bankrupt."  Now  the  as- 
signees could  not  have  maint^ned  on  action  for  goods 
sold  and  delivered.  [Soy^  J.  Because  they  would 
thereby  have  affirmed  the  sale.  Smith  v.  Hodson.  (a)3 
The  object  of  the  statute  was,  to  put  the  assignees  in 
the  same  situation  as  if  payment  had  been  made  to 
themselves.  If  they  could  recover  in  this  action,  the 
defendant  would  have  no  remedy  to  recover  back  the 
money  paid  to  the  bankrupt,  and  would,  therefore,  be 
endangered  by  such  payment  made  bonfi  fide.  There 
is  no  real  distinction  between  sales  before  or  ofier  an 
t  ot  bankruptcy.     At  the  time  wl)en  lIic  payment  v 


Young. 
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Coles  V.  Robins  {a)   is  expressly  in  point  for  this  defend-  1824. 

ant,  and  must  be  overruled,  in  order  to  give  judgment  — - 

for  the  plaintiffs.     In  Hurst  v.  Gwennap  (&),    the  only  ngaintt 
case  remaining  to  be  noticed,  the  goods  had  not  been 
paid  for,  the  statute  therefore  did  not  apply. 

TindalfConirL  The  plaintiffs  are  entitled  to  have  a  vcr^^ 
diet  entered  in  their  favour.     It  may  be  admitted,  that  a 
hardship  will  in  some  cases  be  the  consequence  of  such  a 
decision ;  but,  notwithstanding  that,  the  Court  must  de- 
lude what  the  law  is,  upon  the  proper  construction  of  the 
several  acts  relating  to  bankrupts.  No  proposition  is  more 
dear,  than  that^  by  relation,  the  assignment  operates  from 
the  first  act  of  bankruptcy  committed  after  the  petitioning 
creditor's  debt  accrued.     That  was  the  case  on  the  earlier 
bankrupt  acts,  without  any  exemptions  whatever.     To 
remedy  the  hardship  arising  from  such  a  state  of  the 
law,  that  relation  has,  to  a  certain  extent,  been  abridged 
by  subsequent  statutes,  and  the   question  is,  whether 
they  reach  the  present  case.     [^Bayley  J.  May  not  the 
bankrupt,  under  such  circumstances,  be  considered  as 
the  agent  for  those  who  may  become  his   assignees.] 
That  must  depend  on  the  statute.     The  only  thing  to 
be  considered  is  whether  the  legal  property  be  or  be  not 
by  relation  in  the  assignees  from  the  time  of  the  act  of 
bankruptcy*  The  argument  for  the  defendant  is  founded 
entirely  on  the  1  Jac.  I.  c.  15.  s.  14. ;  that  section  is  in- 
troduced by  way  of  proviso,  and  the  words  of  it  are 
'<  no  debtor  of  the  bankrupt ;"   in  this  case  defendant 
was  a  debtor  of  the  assignees,   not  of  the  bankrupt, 
ZBayley  J.  Was  he   not   quodam  modo  debtor  of  the 

(a)  3  Campb.  183.  {h)  'J  Starkie,  50G. 

bankrupt, 
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bBnknipt,  could  not  the  latter  have  sued  bitn  if  no  com- 
mission had  issued  ?]  The  preceding  clause  shews  that 
"  debtor  of  the  bankrupt"  means  in  respect  of  a  con- 
tract mode  when  the  bankrupt  was  able  to  contract,  and 
the  fourteenth  section  comes  by  way  of  proviso  to  that. 
The  object  of  the  thirteenth  section  was,  to  put  into  the 
hands  of  the  assignees  all  that  would  be  assets  for  the 
payment  of  the  creditors.  [^Abbott  C.  J.  Suppose  a 
promissory  note  had  been  given  to  the  bankrupt  for  the 
price  of  the  goods,  could  the  assignees  have  declared 
upon  it  as  a  note  given  to  themselves ;  they  might  cer- 
tauily  have  indorsed  it,  which  shews  that  the  property 
vested  in  them.]  The  1  Jac.  1.  c.  Ifi.  ;.  14.  was  made 
to  protect  the  payment  of  money  to  the  bankrupt,  and 
did  not  extend  to  the  delivery  of  the  bankrupt's  goods 
to  him  after  bis  bankruptcy.  This  appears  from  the 
56  G.  3.  c.  137.,  which  was  made  expressly  to  protect 
the  party  making  such  delivery  bonfi  fide  without  notice 
of  the  bankrupt<^.  The  21  Jac.  1.  c.  19.  5.  U.,  pro- 
vides that  no  purchaser  for  good  and  valuable  oonsider-' 
ation  shall  be  impeached  by  virtue  of  that  act,  or  any 
other  act  theretofore  made,  unless  the  commiasion  ii 

i  five  vciirs    after    the  act  of  hnnkriiplcv.      Tlia> 


You  NO. 
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fide  purchasers  under  considerable  hardship,  and  a  reme-        1 824. 
dy  was  provided  by  the  46  G.  3.  c.  135.,  which  protected       — 

V/ASU 

all  contracts  or  payments  made  two  months  before  the  against 
issuing  of  the  commission.  If  the  Court  decide  for  the 
defendant  in  this  case,  they  must  hold,  that  the  assignees 
cannot  disaffirm  any  contracts  made  bona  fide  with  the 
bonkrupt,  for  the  payment  of  the  money  makes  no  dif- 
fi^rence.  Copdand  v.  Stein,  {a)  [^Bayley  J.  That  was 
decided,  on  the  ground,  that  the  transaction  was  an  ad- 
Y4nce  of  money,  and  not  the  payment  of  an  antecedent 
cfebt]  That  was  one  ground,  but  all  the  reasoning  of 
the  Judges  is  in  favour  of  the  present  plaintiff.  Then, 
Hnarst  V.  Gwennaj)  is  expressly  in  point,  for  if  trover 
oould  be  maintained,  the  delivery  of  the  goods  must 
have  been  tortious ;  so  here^  if  the  delivery  was  originally 
tortious^  the  subsequent  payment  would  make  no  alter- 
ation. 

Abbott  C.  J.  This  is  certainly  a  case  of  much  im- 
portance, but  considering  the  very  small  number  of  cases 
that  can  be  found  bearing  upon  the  subject,  I  cannot 
help  thinking  that  it  has  been  the  common  opinion  of 
those  administering  the  bankrupt  laws,  as  well  in  the 
higher  as  the  lower  branches,  that  the  ijac,  1.  c.  15. 
s.  14.  did  extend  to  protect  such  a  payment  as  the 
present.  There  can  be  no  doubt  as  to  the  common  ac- 
ceptation of  the  expression,  <^  debtor  of  the  bankrupt," 
but  it  has  been  argued,  that  as  this  section  comes  bjr 
way  of  proviso,  we  must  look  at  the  preceding  section, 
which  gives  a  remedy  to  the  assignees  to  recover  debts, 
Sfjc,  in  these  words,  **  that  the  commissioners  or  the 
greater  part  of  them  shall  have  power  to  grant  or  as- 

(o)  8  r.  R,  199. 

sign, 


Young. 
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1 824.  sign,  or  otherwise  to  order  or  dispose  of,  all  or  any  of 
—  the  debts  due,  or  to  be  due,  to  or  for  the  benefit  of  the 
against  bankrupt,  by  what  person  or  persons  soever,  or  in  what 
manner  or  form  soever,  to  the  use  of  the  creditors." 
Looking  at  the  two  sections  together,  can  we  say  that 
this  defendant  was  a  debtor  of  the  bankrupt  within  the 
meaning  of  the  act.  I  am  of  opinion  that  we  cafi*  For, 
if  no  commission  had  issued  upon  the  act  of  bankruptcy 
given  in  evidence,  he  might  have  maintained  an  action 
for  the  price  of  the  goods.  Now,  if  A.  may  sue  B.  for 
the  price  of  the  goods  sold  to  him,  is  it  possible  for  us 
to  say  that  B.  is  not  A.*s  debtor  ?  If  we  are  to  decide 
in  this  case  for  the  plaintiffs,  the  mischief  will  be  serious 
indeed ;  for  it  will  have  the  effect  of  making  every  per- 
son buying  any  article  in  a  shop  in  the  city  of  West' 
minster  or  elsewhere,  not  in  market  overt,  and  paying 
for  it  immediately,  liable  to  pay  a  second  time.  The 
clause  in  question  must  be  considered  as  a  remedial  enact- 
ment, we  should  therefore,  if  possible,  so  construe  it  as 
to  remedy  the  mischief  pointed  out.  I  was  certainly 
much  struck  with  the  argument,  that  the  21  Jac,  1.  r.  19. 
5.  l*.,  coming  by  way  of  proviso  to  the  thirteenth  section, 
extended  to  the  purchase  of  goods  and  chattels.  But 
in  the  thirteenth  section,  they  are  mentioned  in  com- 
pany with  "  lands,  tenements,  and  hereditaments,"  and 
the  enumeration  concludes  with  "  other  estate."  That 
section  also  speaks  of  their  being  conveyed  on  condition 
of  repayment  of  money  advanced,  and  it  enables  the 
commissioners  to  repay  the  money  and  have  back  the 
estate,  &c.  And  therefore,  although  the  words  "  goods 
and  chattels"  are  there  inserted,  the  section  more  pro- 
perly applies  to  "  real  estate,"  and  being  followed  by 
"  other  estate,"  it  is  probable  that  they  were  inaccurately 
used  to  denote  terms  for  years,  rather  than  moveable 

1 7  goods. 


Y 
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goods.  Our  construction  in  this  case  does  not  render  ISS'I. 
unnecessary  that  section  as  to  real  property.  The  46G.  3 .  — — 
c.  135.  is  expressed  in  such  general  terms,  that  no  ar-  agaimt 
giiment  can,  with  any  certainty,  be  founded  upon  it. 
Upon  the  whole,  then,  it  seems  that  this  is  not  a  con- 
strained or  forced  interpretation  of  the  1  Jac.  1.  c.  15. 
1. 14.,  and  it  agrees  with  the  case  of  Coles  v.  Robins.  I 
am  therefore  of  opinion,  that  the  verdict  was  properly 
found  for  the  defendant. 

Bayley  J.  I  think  that  the  payment  in  dispute  is  pro- 
tected by  the  1  Jac.  \.  c.\B.  sA4.\  and  that  the  assignees 
cannot  maintain  trover,  without  at  least  tendering:  back 
tbe  money  paid.  There  is  no  doubt  that,  generally  speak- 
ing^ the  assignees  arc  entitled  to  all  the  property  of  the 
bankrupt  at  the  time  of  the  act  of  bankruptcy,  and  may 
disaffirm  all  acts  done  by  the  bankrupt,  unless  prevented 
by  some  positive  enactment.  But  if  that  were  the  rule 
without  exception,  much  injustice  would  be  worked.  Until 
tbe  I  Jac.  1.  c.  15.  was  passed,  the  lapse  of  time  gave  no 
protection,  and  although  the  bankrupt  went  on  to  trade 
for  any  length  of  time  after  he  had  committed  an  act 
of  bankruptcy,  no  payments  to  him  were  protected,  un- 
less made  in  respect  of  sales  in  market  overt.  There  is 
a  well  known  maxim,  *^  vigilantibus  jura  subveniunt," 
and  therefore,  when  an  act  of  bankruptcy  has  been  com- 
mitted, the  creditors  should  as  soon  as  possible  sue  out 
a  commission ;  but  if  they  might  take  away  goods  after- 
wards sold  by  the  bankrupt  and  paid  for,  and  so  obtain 
both  the  goods  and  the  money,  it  would  be  their  interest 
to  postpone  their  proceedings.  Then  does  the  statute 
apply  to  this.  The  words  of  the  thirteenth  section  arc 
applicable,  as  well  to  goods  sold  after,  as  to  those  sold 
before  an  act  of  bankruptcy.  It  must  therefore  be  con- 
strued 


Caim 
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strued  to  extend  to  debts  due  upon  all  such  sales,  and  the 
meaning  of  the  fourteenth  section  (that  being  by  way  of 
proviso  to  the  whole  of  the  thirteenth,}  must  be  equ^y 
extensive.  Was  then  the  defendant  a  debtor  of  ths 
bankrupt?  The  latter  might  have  sued  him,  and  undn 
such  circumstances  he  bona  fide  pays  the  debt.  Evea 
if  he  could  prove  under  the  commission,  or  bring  ao 
action  against  the  bankrupt  for  the  money  paid,  still  he 
would  be  endangered  for  the  payment,  and  the  statnt^ 
says  he  shall  not  be  endangered.  In  Hurst  v,  OaxTttu^ 
there  was  no  payment,  and  therefore  no  question  could 
arise  upon  the  meaning  of  this  proviso ;  and  in  Copfltmd 
v.  Stein,  the  factor  advancing  moAey  did  not  do  that  as 
a  debtor  of  the  bankrupt,  but  as  a  mere  lender  of  money* 
The  facts  of  Coles  v.  Eobins  are  not  to  be  distmgoished 
from  the  present.  I  am  therefore  of  opinion  upon  that 
authority,  and  upon  the  reason  of  the  thing,  that  this 
rule  for  entering  a  verdict  for  the  plaintifi&  must  be 
discharged. 

HoLnoYD  J.  I  am  of  opinion  that  this  action  is  not 
maintainable  by  the  assignees  of  the  bankrupt;  the 
defendant   being  protected  by  the  IJ-l.  c  IS.  1. 14,, 
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point,  and,  in  my  judgment,  it  was  there  rightly  held,        I824'« 

that  the  statute  should  be  liberally  construed.     This  is 

within  the  words  and  spirit  of  the  act,  and  also  within        agnmu 

YounG. 

the  mischief  intended  to  be  remedied.  If  such  a  pay- 
ment as  the  present  had  not  been  protected  then  until 
the  passing  of  the  21 «/.  J.  c;.  19.,  whatever  period  of  time 
eliqised  between  an  act  of  bankruptcy  and  the  issuing 
of  a  commission,  the  assignees  might  have  claimed  all 
goods  sold  by  the  bankrupt  during  that  period,  although 
paid  for;  and  so  have  had  the  benefit  both  of  the  goods 
and  the  money.  And  after  that  statute,  they  would  still 
have  bad  a  similar  power  whenever  a  commission  issued 
withio  five  years  after  the  act  of  bankruptcy,  until  that 
was  further  limited  by  the  46  G.  3.  c.  135.  But  before 
the  issuing  of  a  commission,  the  bankrupt  might  have 
sued  this  defendant ;  the  latter,  therefore,  in  paying  the 
money,  only  did  that  which  the  law  would  have  com- 
pelled him  to  do.  Being  by  law  compellable  to  pay, 
the  payment  did  not  make  him  a  wrong-doer,  and  he 
is  protected  by  the  1  c7. 1.  c.  15.  There  are  cases  in 
which  it  has  been  held  that  the  property  does  not  vest 
absolutely  in  the  assignees  for  all  purposes,  but  that  the 
bankrupt  remains  quodam  modo  the  owner,  {a)  For 
these  reasons  I  agree  that  this  rule  must  be  discharged,  (i) 

Rule  discharged,  (c) 

(a)  Aaldey  ▼.  Kdl,  '2  Str.  1207. 

(b)  See  Saunderson  ▼.  Gregg,  S  Stark.  N.  P.  C,  79,     Seroble,  contriL  ' 
(e)  JBgM  J.  wes  sitting  at  Nisi  Priuf. 


Vot.  II.  F  f 
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William  Thompson,  John  ARJdsritONG,  and 
Richard  Thompson  agtunst  Thomas  Gilks, 
Samuel  G^gsoh,  and  John  Cbarnlet,  As* 
signees  of  the  Estate  and  Effects  of  Alkx- 
ANDEB  AndSadb  and  Thomas  WoRsvrieK, 
Bankrupts. 


WMlnllM 


'I^HIS  waf  an  action  of  trover,  brought  by  the  plaliitift 
to  recover  the  value  of  certain  bills  of  exchange  stated 
tMhbbM^  and  set  forth  in  the  declaration.  At  the  trial  befim 
Juj^iSa"?  -"^^^  C*  ^1  *^  ^^  Summer  assizes  for  Laacaxter,  1822, 
WW*  "^  a  verdict  was  foand  for  the  plaintifli  for  2SS9L,  toljeet 
*^**'*'  &  ^  ^^  opinion  of  the  Court  upon  the  following  cue. 
cndit,  M  iba         The  plaintiffi  were  partners  under  the  firm  of  WSUam 

flill  BDOttn^         ^^^ 

■wl  faa  «M  Thompson  and  Co.,  in  a  silk  manufactory  near  Zononfer, 
to  dn»  br       and  for  many  years  past  had  kept  a  banlibg  acdoant 

with  T^omat  Worsmicky  Sons  and  Co.  being  the  firm  in 
J^  which  Alexander  Andrade  and   Thomas  ffbmndc  ^at' 

ried  on  their  business  of  bankers  prior  to  tb«r  fiulnre. 
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herrinafter  mentioned.  They  remained  in  the  bankers' 
hands  till  their  bankruptcy,  when  they  were  taken  pos- 
session of  by  the  defendants  as  assignees,  and  converted 
to  tlieir  own  use.  The  account  of  the  plaintiffs  with 
the  firm  of  Thomns  fVonswick,  Sons,  and  Co.  had  con- 
tiaued  for  outny  years,  and  was  kept  in  following  form 
ia  the  pass-book  or  banking-book,  and  it  was  the 
course  of  dealing  of  the  bank  to  keep  the  accounts  in 
this  form. 


4211 
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Thompsoit 
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At  the  end  of  every  half  year  an  account  was  s^nt  into 
the  plaintifis  from  tiie  bankers.  In  the  accou(it  at 
CkrisUnaif  1821,  and  also  in  the  pass-book,  a  bill  for 
M9L  16'5.,  one  of  those  in  question  in  the  action,  was 
incladed,  being  one  of  several  bills  paid  in  on  the  10th 
December  J  1821,  and  it  formed  part  of  the  cash  balance  of 
941/.  25.  5{f.,  therein  stated  to  be  due  to  the  plaintiffs. 
The  mode  of  keeping  the  account  with  the  plaintiffs 
and  other  customers  of  the  bank  was  this.  When  the 
customer  paid  bills  into  the  bank,  such  as  the  bankers  ap- 
proved of,  they  were  never  written  short,  but  entered  on 
the  day  they  were  paid  in  in  the  pass-book,  and  also  in  the 
books  of  the  bank,  to  the  credit  of  the  customer,  in  the 
form  above  stated,  and  ader  such  entry  the  customer  was 
jit  liberty  to  draw  to  the  full  amount,  appearing  to  his 
credit,  by  checks  on  the  bank.      Bills  disapproved  o£ 
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were  not  bo  entered,  but  were  sometimeB  returned,  aom^ 
times  d^KMted  till  due.  All  tnlU  «o  entered,  wfaeUier 
made  speciallj  payable  to  the  customer  or  not,  were  in- 
dorsed by  him,  or  if  for  any  private  reasons  be  did  not 
wish  his  name  to  appear  on  the  bills,  a  letter  was  fpTCB 
to  the  bank,  acknowledging  himself  to  be  equally  lisUe 
as  if  he  had  indorsed.  An  interest  account  was  kept, 
not  in  the  pass-book  but  in  the  bank-books,  in  wfaid 
the  customer  was  debited  with  interest,  on  each  eoh 
payment  to  him,  from  the  date  of  the  payment,  and  OD 
each  payment  in  bilb  from  the  period  when  the  billi 
were  due  and  paid;  and  on  the  other  hand  he  had 
credit  for  interest  from  the  date  of  each  cash  pftyment' 
by  bim,  and  from  the  period  when  each  bill  paid  in  by 
him  became  due  and  was  paid.  As  the  accounts  wete 
balanced  half  yearly,  if  a  bill  was  paid  in  which  did  not 
become  due  before  the  end  of  the  half  year,  the  customer 
was  debited  with  the  interest  up  to  the  time  when  the 
bill  was  due.  The  balance  only  of  the  interest  was 
entered  in  the  pass-book,  and  this  was  the  usual  mOide 
of  keeping  an  interest  account.  If  only  the  undue  IhIIi 
pud  in  by  the  plaintiff  were  taken  out  of  thd  accooni; 
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jooanty  oi  Lancaster^  to  use  bills  so  paid  in  by  paying  I824« 
'them  away  to  their  customers  as  they  thought  fit. 
The  bank  of  fVormick  and  Co.  were  in  the  habit  of 
paying  away  such  bills  to  their  customers  almost  every 
day  and  hour,  and  to  the  amount  of  many  thousands 
ev^  week ;  and  the  circulation  of  the  town  o(  Lancaster 
and  the  county  at  large  was  conducted  in  a  great  mea- 
lure  by  bills  so  paid  in,  and  afterwards  paid  away  by 
tba  bankers ;  and  if  that  had  not  been  done^  each  bank 
ipoold  have  required  an  iromrase  unemployed  capital  of 
bank  notes,  or  have  been  obliged  to  draw  on  their  corres- 
pondents in  London,  and  thereby  considerably  increased 
thdr  expences.  This  proof  was  objected  to  by  the 
idaintifis'  counsel,  but  was  received,  subject  to  the 
opinion  of  the  Court  as  to  its  admissibility.  No  direct 
pvoof  was  given  that  the  plaintiffs  were  aoquaioted  with 
this  practice ;  and  the  plaintiffi  never  received  any  thing 
finom  the  bankers  but  cash  notes  and  bilb  drawn  by  the 
hankers  upon  their  London  agents. 

F*  PoUockj  for  the  plaintifis.  The  bills  sought  to  be 
rax>vered  in  this  action  were  entered  as  bills  and  not 
as* cash  to  the  credit  of  the  plaintiffs;  they  remained  in 
gpede  in  the  hands  of  the  bankers  at  the  time  when  they 
became  bankrupts,  and  may  therefore  clearly  be  claimed 
by  the  plaintiffi.  A  banker  is  a  fiustor  for  monq^  That 
was  established  by  Giles  v.  Perkins  (a),  which  was  after* 
waids  acted  upon  in  Hughes  v.  ^pooner,  (6)  tried  before 
Je$iJ*  at  Warwick.  From  that  time  this  has  been 
universally  considered  as  the  law,  and  the  commercial 
^^vorld  have  been  governed  by  it.  That  alone  would  be 
sufficient  to  make  the  Court  pause  before  they  over-  . 

(«)  9  £asi,  12.  (6)  Not  repdrtftL 
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turned  the  dedeion,  even  if  the  propriety  of  H  vcrA 
not  apparent,  but  it  is,  in  fact,  supported  by  a  seriet  of 
earlier  caws,  Ex  parte  Dumas  [a),  Zitu^  v.  Wtdker.  (A) 
In  Bolton  v.  Puller  (c),  the  same  ru)e  was  recoj^ 
nised  as  law,  and  that  case  proceeded  entirely  on  Ae 
gnand,  that  the  banker  had  negMiated  the  bills.  '  IIms 
reason  for  holding,  that  bills  in  die  hands  of  a  baokdr 
do  not  pass  lo  his  assignees,  is  explained  by  Adfirr  X 
io  Srytoa  t.  f^lie  [d),  where  he  observes,  thai  by  tiM 
conrse  of  trade  bankers  and  factors  have  the  goods  of 
other  people  in  thnr  possession,  and  therefore  k^doet 
not  bold  out  a  false  credit  to  the  world. 

Pttrie  contri.  This  is  merely  a  question  of  fac^  ivd 
not  of  law.  It  is  perfectly  clear,  that  where  a  banker, 
employed  as  an  agent  to  receive  bills  when  due,  beooAes 
bankrupt,  having  the  bills  entrusted  to  him  renuiirii^ 
in  spede  in  his  hands,  they  continue  the  propcr^df 
the  customer,  and  do  not  pass  to  the  asngnees.  Bvt 
if,  on  the  other  hand,  bills  are  remitted  to  him  eo 
the  general  account,  and  are  not  distinguished  -  froU 
the  cash  items,  then  they  cannot  be  redaifiied  by  Ibe 
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costomer  might  have  sued  the  banker  for  the  amount        1824. 

of  the  bills,  as  soon  as  they  were  entered  to  his  credit.1      ,„ 

It  is  to  be  inferred  from  the  mode  of  dealincr,  that  the        figaimt 

^'  Gum. 

customer  was  immediatelv  entitled  to  draw  for  cash  to 
the  amount  of  the  bills.  Then  it  is  found  that  the 
bankers  in  the  county  of  Lancaster^  and  particularly 
the  bankrupt^  were  in  the  habit  of  using  the  bills  paid 
in  as  their  own;  and  that  practice  being  well  known, 
it. must  be  presumed  that  the  plaintiffs  ass^ited  to  it,  as 
they  never  gave  any  directions  to  the  contrary.  Unless 
the  custom  was  such  as  to  authorize  the  using  of  the 
bills,  the  bankers  would  be  liable  to  the  penalties,  imposed 
by  52  G.  3.  r.  63.  which  enacted  that  bankers  and  othersy 
applying  to  their  own  use  bills  and  other  property  do- 
ported  with  them,  under  certam  circumstances,  and  for 
certain  purposes,  shall  be  deemed  guilty  of  a  misdemea- 
nor, and  be  transported  for  fourteen  years,  or  receive 
such  other  punishment  allowed  by  law  in  cases  of  mis- 
demeanor, as  the  court  before  whom  the  party  is  tried 
-shall  ^judge.  Yet  it  could  never  \ye  said  that  the  acts 
of  the.  bankrupts  in  this  case  were  within  the  me^n** 
ing  of  that  statute.  [_Baj/lej/  J.  If  they  disposed  of  the 
bills  in  the  manner  stated,  knowing  themselves  to  be  on 
the  eve  of  a  bankruptcy,  they  would  not,  I  think,  be  free 
from  danger.]  There  was  also  evidence  of  a  mode  of  deal* 
ing,  when  the  bankers  did  not  choose  to  treat  the  bills 
as  cash,  different  from  that  adopted  with  respect  to  the 
bills  in  question,  which  confirms  the  idea  that  they  were 
treated  as  cash.  Giles  v.  Perkins  is  certainly  an  authority 
for  these  plaintiffs,  if  that  is  to  be  taken  as  deciding,  as 
an  abstract  proposition  of  law,  that  a  banker  is  always 
to  be  considered  as  an  agent.  It  has  not,  howevei^ 
been  so  construed,  for  tlie  most  important  decisions  on 
the  point  have  arisen  since,  and  the  Lord  Cliadcelloi 

F  f  i  ill 
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In  them  has  taken  great  punt  to  aacertain  from  the 
eridence  what  bargain  waa  in  each  case  made  between 
the  parties.  Ex  parte  Serjeant,  Ex  parte  Pease.  Tbe 
court  in  this  case  are  placed  in  the  situation  of  a 
jury,  and  nuy,  therefbret  decide  upon  ibe  tacts  before 
them,  without  feeling  bound  by  former  dedsioos.  [B^ 
ia/  J.  In  Giles  v.  Perkins  it  was  found  that  tb«  bUls 
were  entered  as  cash.]  Here  one  bill  for  6891.  vsacer^ 
tainly  treated  as  cash;  it  was  in  efl«ct  discounted,  fbr 
in  the  half  yearly  account  the  customer  was  charged 
with  interest,  and  made  no  objection.  But  su{^K»ing 
tbe  bankers  to  have  hem  agents  only,  stiU,  if  they- bad 
had  the  assent  of  the  customer,  that  they  should  use  the 
bills  as  they  pleased,  they  were  in  their  order  and  di»- 
positioD,  and  passed  to  their  assignees  under  the  21  J.  1, 
c.  19.  8. 1 1.,  the  bankrupts  not  being  foctors  within  tbe 
meaning  of  the  exertion  in  that  statute. 

Baylkt  J.  I  quite  agree  with  the  observation,  that  this 
is  rather  a  question  of&ct  than  of  law.  But  if  the  drcum- 
stances  are  such  as  enable  us  to  say,  without  difficsl^ 
what  ought  to  be  the  verdict  of  a  jury  upon  then,  we 
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continue  the  property  of  the  customer.  Scott  v.  Sur-  1824, 
man  (a)  and  BoUon  v.  Puller  establish  that  as  a  general  rule.  Thomwok 
That  being  so,  is  it  probable  that  such  a  bargain  as  that  ogaimt 
suggested  would  be  made?  What  benefit  would  the 
customer  derive  from  having  the  bills  considered  as  the 
property  of  the  banker  ?  In  the  absence  of  any  valuable 
consideration,  it  seems  to  me  that  it  would  be  very  un- 
jreasonable  in  a  banker  to  ask,  and  very  imprudent  in 
a  customer  to  accede  to  such  terms.  I  should  not, 
therefore,  be  disposed  lightly  to  infer  such  a  contract. 
But  it  is  said,  that  it  must  be  inferred  from  the  course 
of  dealing  between  tlie  parties,  and  from  the  usage  of 
the  bankrupts,  and  other  bankers  in  the  county  of  Zjon- 
easier.  It  appears,  however,  that  the  bills  were  not 
entered  as  cash,  but  as  bills,  and  although  the  amount 
was  carried  into  the  cash  column,  it  does  not  follow  that 
the  customer  assented  to  their  being  considered  as  cash. 
It  is  only  an  undertaking  on  the  part  of  the  banker  to 
answer  drafts  in  advance  to  the  amount  of  the  bills  so 
.entered.  By  indorsing  the  bills  paid  in,  or  by  giving 
a  guarantee  when  he  did  not  choose  to  indorse^  the 
customer  might  enable  the  banker  to  negociate  the  bills, 
and  a  bona  fide  holder  might  have  a  right  to  retain 
them.  But  the  banker  could  onjy  be  justified  in  nego- 
tiating them  when  that  was  rendered  a  reasonable 
course  by  the  state  of  the  customer's  account.  The 
case,  indeed,  states  it  to  have  been  the  custom  of  bankers 
in  the  county  of  Lancaster  to  use  bills  paid  in  by  their 
.customers,  but  it  does  not  state  that  they  so  used  them 
as  their  own,  without  reterence  to  the  customer's  ac- 
count.    The  eases  arising  out  of  Bolderos's  bankruptcy, 

(a)    irttf«,400. 
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whidi  have  been  referred  to  {a]|  wei«  not  ordimiy  emtem 
between  banker  and  custoioeT^  but  between  s  caantry 
banker  and  a  paid  agent  in  London,  The  I<ord  Cbancd- 
lor  so  considered  tbem,  and  was  tberdbre  under  the  m- 
cewily  of  etamining  the  bcts'ininute];,  in  order  to  at- 
certaia  what  was  tbe  real  bargain,  £x  parte  Sajetmt 
cornea  nearer  to  this  than  any  oiber  case  that  baa  bam 
cited»^  but  still  there  is  a  plain  distinction  b^ween  than. 
There  the  bills  and  cash  were  entered  in  the  nnunag'^e- 
C0UDt»  withont  distinctimi,  here  credit  is  given  for  bills,  Uw 
itenu  on  the  fiue  of  tbem  appear  not  to  be  cadi.  Hiia 
case  is,  therefore,  much  stronger  for  the  pliuntiff  than 
Ex  parte  Serjeant  was  for  the  petitioner,  yet  evai  there 
tbe  LcH^  Chancdior  appears  to  have  thought  that  tbe 
outomer  was  entitled  to  the  lulls.  At  all  events  that 
case  diews,  that  even  where  bills  are  entered  as  cash, 
the  assent  of  the  customer  to  ^eir  being  so  conndered 
most  be  proved,  and  that  the  onus  of  proving  it  lies 
■OQ  the  banker.  Upon  the  whole,  then,  I  am  of  (^uniaa; 
that  there  is  no  fonndatioD  for  suppoaiog  that  a  bar- 
gain had  been  made  pTifhWug  the  banker  to  nse  as  hia 
own  the  biUs  depouted  with  him.    That  ia  a  bargain  of 
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zoret  the  amount  oF  all  those  bills  that  remained  in        1824. 
the  bands  of  the  bankers  at  the  time  of  their  bank- 
ruptcy. 


HoLROYD  J.  lam  of  opinion  that  the  bills  iti  question 
did  not,  under  the  circumstances  of  this  case,  become 
the  property  of  the  bankers,  and  that  the  defendants, 
therefore,  have  not  any  sufficient  answer  to  this  action. 
It  is  perfectly  clear,  as  a  general  rule,  and  indeed  is  not 
diluted  on  the  pnesent  occasion,  that  if  a  customer  pay 
ImUs  into  a  banker's  bands,  although  it  gives  him  a  right 
to  expect  that  his  drafts  will  be  honoured  to  the  amount 
of  the  bills  paid  in,  yet  the  property  in  the  bills  is  not 
altered;  they  still  remain  the  property  of  the  customer, 
although  the  banker  may  have  a  lien  to  the  extent  of 
his  advances.    The  defendants  must,  therefore,  shew 
such  special  circumstances  as  will  <^)erate  to  change  the 
property,  and  vest  it  in  the  assignees,  either  as  standing 
in  the  situation  of.  the  bankrupts,  or  by  vurtue  of  the 
2ijac.  1.  c.  19.  5. 11.    There  is  not,  I  think,  sufficient 
stated  in  the  case  to  sustain  cither  of  those  positions. 
There  can  be  no  doubt  that  the  bills  were  placed  in  the 
bankers'  hands,  in  order  that  he  might  receive  the  moiiey 
upon  them  when  due,  but  they  were  not  in  his  order 
and  disposition,  and,  therefore^  not  within  the  21  Jac.  1. 
c  19.     Can  we  then  say  that  these  bills  have^  either  by 
operation  of  law,  or  by  facts  raising  a  conclusion  of  law, 
become  the  property  of  the  bankrupt  ?   The  facts  stated 
would  not  justify  such  a  finding  by  a  jury.     In  Giles  v. 
Perkins^  and  the  case  cited,  which  was  tried  before  my 
Brother  Bestj  it  was  held,  that  an  entry  of  bills  as  cash 
was  not  of  itself  sufficient  to  convert  the  property.  The 
full  amount  too  of  the  bills  appears,  in  this  instance,  to 
have  been  entered  in  the  cash  column.      Now  it  is 

hardly 
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lunUy  lo  be  suppowd,  thU  the  bankers  intended  to 
debit  themselves  ptesently  with  the  whole  sum  that  was 
to  be  received  in  tiiture.  In  order  to  change  the  pro- 
perty, it  must  be  shewn  that  the  bankers  bought  tbe 
bitli,  or  discounted  them,  which  is  indeed  the  Mme 
thing:  then  the  customer  might  have  iuunediatdy  soed 
the  bonkers  for  the  [Hice  wbidi  they  agreed  to  give  for 
the  bills,  but  still  retained  in  their  hands ;  and  if  the 
oustomer  did  not  indorse  the  bill%  and  they  were  ofter- 
wairds  dishonoured,  the  bonkersi  upder  such  cnrctun- 
stances,  would  have  no  retnedy  against  him.  Is  there 
sufficient  in  this  case  to  shew  that  the  bills  vere  either 
bought  or  discounted  by  the  bankers,  so  as  to  moke  tbe 
price  the  property  of  the  customer  P  They  were  entered 
as  biUsf  not  as  cash,  and  even  if  the  latter  mode  of  entry 
had  been  adopted,  it  would  sUU,  aocording  to  Giles  v. 
Per/cins,  admit  of  explanation.  In  what  light  does  the 
banker  appear  to  have  considered  them  in  his  half-yearly 
account  ?  In  the  passbook  they  are  entered  at  tbe  full 
amount ;  that  would  not  shew  that  they  were  discounted. 
In  tbe  inta%M  account  interest  upon  the  amount  is 
charged  ppon  each  bill  until  it  was  actually  paid ;  but 
I  hill  is  tliscuiinted  the  ii 
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I  Axmht  much  whether  there  was  saffioient  to  enable  a       18S4. 
jnrj  to  find  that  the  castomer  assented  diat  the  bills     Thomwow 
should  become  the  property  of  the  banker.     If  diat  had        GiuDb 
been  mtended  they  would  have  been  entered  as  cash, 
deducting  the  discount.    Upon  die  general  question, 
therefore^  I  think  that  there  must  be  judgment  for  the 
plaintifb,  and  I  am  unable  to  discover  any  real  dis- 
tinction between  the  right  to  the  bill  for  6891.,  and  the 
others  remaining  in  the  hands  <»f  the  bankrupts  at  the 
time  of  their  bankruptcgr. 

Best  J.     I  agree  entirely  with  the  opinion  expressed 
by  my  learned  Brothers  in  this  case.     It  is  perfectly 
clear  that,  if  a  person  places  in  his  bankers'  hands  bills 
not  due,  the  property  continues  in  die  party  'paying 
them  in.     If  by  any  accident  they  were  destroyed,  with- 
out the  default  of  the  banker,  the  loss  would  not  fall 
upon  him,  but  upon  the  customer.     As  the  property 
continues  in  the  customer,  and  as  it  is  well  known  that  - 
bankers  receive  bills  as  factors  or  agents,  to  obtain  pay* 
ment  of  them  when  due,  they  do  not,  in  case  of  baok*> 
ruptcy,  pass  to  the  assignees  by  the  21  <7. 1.  c.  19.  5. 11. 
Bills  may  be  paid  in  under  such  circumstances  as  would 
furnish  evidence  of  a  transfer  of  the  property;  but  that 
has  been  properly  treated  as  a  question  of  (act.*    The 
only  fact  in  this  case  upon  which  the  defendants  can 
rely,  and  which  did  not  exist  in  Giks  v.  Perkins^  is  the 
custom  prevailing  amongst  the  bankers  in  the  county  of 
Lancaster.      I  much   doubt   whether  evidence  of  that 
custom  could  be  received  in  this  case.     The  property  of 
one  person  is  not  to  be  afiected  by  agreements  made 
between  others.     The  only  question  here  was,  how  &r 
the  pUintiffi  assented  to  give  the  bankers  an  absolute 
control  over  their  bills.    There  is  not  a  single  expres- 
sion 
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sion  in  thecaw  to  shew  such  assent.  Thjc  52  G.  3.'  c..CS^ 
furnishes  s  tirpt^.  ugunimt.ngBinst  these  de^idaiA^ 
for  it  shewn  that  dK  Ic^oturc  thought  it  exiremcljr 
improper  for  bankers  or  others  to  negotiate  .bilU 
(amongst  other  securities)  entroated  to  their  care.  I  do 
not  mean  lo  say  that  the  bankers  b  this  case  iBCHrred 
any  of  the  penalties  imposed  byUut  act;.itiB  unii«K;»- 
eary  to  decide  that  point  here;  bat  1  wwtd;  kgr  no 
jn^ans  advise  pcirsoM  in  their  situation  to  take  it  S^  . 
granted  that  Ihey  nti^  with  impunity  act  in  the  saint 


Fostea  to  the  ptointitb. 


BcLKELET  and  Others  against  Butler  (in 
Error). 

S^"^dS!S''  A®^^^^'^'^''"  **?**•*  fi"'  indorsee   against  the  ac- 
afBDrtiiMac-  ceptors  of  a  foreign  bill  of  exchange,  drawn  by 

orcx«faan|a,      J.  BvOteic^  ATkA  Son,  dated  JJsbon,  August  6th,  181^ 
wu  the  p^,    upon  the  defendants  in  London^  payable  to  the  order  of 
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record,  when  brought  into  this  court  by  writ  of  error,        lfi24. 
after  setting  out  the  pleadings  and  continuances,  stated,      bulxilet 
that  on  a  certain  day  the  cause  came  on  to  be  tried,       ^^^inst 
and  that  one  W.  Barron  was  produced  and  examined  as 
a  witness  for  the  plaintiff,  and  stated,  that  in  the  month 
c(  August f  181 69  he  was  a  clerk  in  the  house  of  the 
plaintiff  at  Cadiz.    That  on  the  10th  of  August  in  the 
same  year,  a  person  calling  himself  Edmund  Shanahatif 
came  to  the  plaintiff's  house  at  Cadizy  and  produced  a 
letter  of  recommendation  (which  was  then  produced  by 
the  witness,  and  read  for  the  plaintiff)  in  consequence  of 
which  the  plaintiff  received  and  entertained  him.     The 
letter  was  as  follows :    **  Lisbon^  29th  Juhf^  1818.     Sir, 
this  will  be  handed  to  you  by  Edmund  S/tanahan,  Esq* 
who  in  his  travels  through  Spain  on  commercial  pur- 
suits, will  pass  some  days  at  your  city.     This  gentleman 
has  been  introduced  to  us  by  a  very  particular  friend, 
and  we  take  the  liberty  to  recommend  him  to  you,  and 
to  request  that  you  give  him  every  necessary  information 
to    guide    his  operations,  &c.      Signed,    M^DonneUf 
Brothers,  and  Co."     The  witness  further  stated,  that 
he  knew  McDonnell  and  Co.,  and  that  the  letter  was 
their  hand-writing.     On  cross-examination,  he  said  that 
he  knew  the  said  E.S.  then    (when  he  presented  the 
letter)  but  not  before.    Being  further  examined  in  chief, 
the  bill  declared  upon  being  shewn  to  him,  he  said  that 
he  first  saw  it  produced  by  the  person  calling  himself 
£.  5.,  who  had  been  in  Cadiz  from  the  10th  to  the  19th    * 
of  Aagustj  that  he  had  seen  him  during  that  period  ten 
or  twelve  times,  and  dined  with  him  at  the  plaintiff's 
house   every  day  between   the  said  10th  and  1 9th  of 
August  I  that  on  the  19th  of  August  the  person  calling 
(himself  E.  &  produced  the  bill,  and  said  that  he  had^ 
cdtne  from  Ireland  with  goods  which  he  had  sold  in 
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Ziisbon,  and  the  produce  of  them  he  bad  brought  in  faill^ 
which  he  then  requested  the  plaintiff  to  forward  for  ac- 
ceptance, and  that  he  should  probably  require  some  of 
(he  money  on  that  day ;  the  said  person,  calling  binudf 
E.  S.,  left  the  said  bill  unindorsed,  tc^ethw  with  others, 
with  the  plaintiff,  on  the  IfMh  o!  August,  and  returned 
again  on  the  30th,  and  then  asked  the  plaintiff  to  ne- 
gotiate the  said  bill  on  his  own  account,  and  that  he 
should  require  the  money  at  Gtbraliari  that  the  said 
person  calling  himself  E.  S.  indorsed  the  bill  and  gave 
it  to  the  plaintiff,  who  advanced  to  him  a  sum  of  money 
exceeding  the  amount  of  the  bill,  and  also  gnve  biro  a 
letter  of  credit  on  Gibraltar,  Being  further  cross-ex- 
amined, the  witness  stated,  that  when  the  said  bill  was 
delivered  to  the  plaintiff  by  E.  S.,  he  also  delivered  an- 
other bill  for  640^,  purporting  to  be  a  bill  drawn  by 
McDonnell,  Brothers,  and  Co.,  which  the  witness  knew 
to  have  been  subscribed  by  one  of  the  partners  in  that 
firm,  and  that  it  had  been  refused  payment  on  the 
ground  of  forgery ;  and  that  he  (witness)  knew  nothing 
more  of  the  person  calling  himself  E.  5.,  than  diat  he 
come  with  the  letter  of   recommendation  above  men* 
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himself  E.  5.  with  the  said  K  1S.9  the  payee  of  the  said  1824. 
bill,  and  then  and  there  prayed  the  said  Chief  Justice, 
that  he  would  declare  to  the  jury  that  there  was  no  against 
evidence  before  them  of  the  indorsement  of  the  said  bill 
of  exchange  by  the  payee  therein  mentioned.  Yet  the 
said  Chief  Justice  did  then  and,  there  declare  and  de- 
ItTcr  his  opinion  to  the  jury  aforesaid,  that  although  in 
law  diere  should  be  some  proof  of  the  identity  of  the 
person  making  the  indorsement,  still  it  ought  not  to  be 
so  rigidly  followed  up  as  to  clog  the  negotiability  of  bills 
of  exchange,  so  that  no  person  would  take  one.  That, 
therefore,  the  question  for  the  said  jury  to  consider  was, 
whether  there  was  or  was  not  sufficient  evidence  of 
identity  in  this  case  to  satisfy  them,  there  being  none  to 
the  contrary,  nor  any  evidence  of  there  being  any  other 
person  of  the  name  of  £•  S.  connected  with  the  bill ; 
that  the  circumstance  of  the  person  calling  himself  E.  & 
having  produced  to  the  plaintiff  and  the  witness  the 
genuine  letter  of  recommendation  or  introduction,  and 
the  bill  of  exchange  actually  subscribed  by  J.  BtdkeUt^ 
and  Son,  and  by  M^DonneU^  Brothers  and  Co.,  whose 
firms  and  hand-writing  were  known  at  the  time  to  the 
plaintiff,  were  material  to  prove  the  identity.  And  the 
said  Chief  Justice  did  further  deliver  his  opinion,  that 
the  said  evidence  above  set  forth  was  reasonable  evidence 
to  be  left  to  the  jury,  to  be  by  them  considered,  whether 
the  said  indorsement  was  the  indorsement  of  the  per- 
son to  whom  the  said  bill  was  made  payable ;  and  there- 
upon, with  that  direction,  left  the  same  to  the  jury,  who 
declared  themselves  to  be  satisfied  of  the  identity  of  the 
said  E.  &,  concluding  in  the  usual  form.  The  case  was 
now  argued  by 
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W/rfc  for  the  plaintiff  in  error.  There  was  not  any 
evidcDce  to  be  lefl  to  the  jury  as  tending  to  identify  tbe 
payee  vf  the  bill*  Bdimmd  Skanahan,  with  the  peraon 
who  indorsed  it.  It  may  be  admitted,  that  if  any  one  fast 
given  in  evidence  tends  to  prove  that  identity,  the  judg- 
ment must  be  affirmed.  All  the  evidence  given  was 
admissible  for  other  purposes,  but  was  not  competent 
evidence  on  this  part  of  the  case ;  the  only  witness  to 
this  point  was  Barron,  who,  at  the  time  of  the  indorse- 
ment was  clerk  to  the  plaintiff.  He  merely  proves  dial 
a  person  calling  himself  E,  S.,  but  whom  the  witness 
did  not  know  before,  came  to  the  plaintiff's  bouse  al 
Cadiz,  and  there  produced  .  and  indorsed  the  bill. 
{_Bm/l^  J.  He  had  documents  with  bim  which  no  wie 
but  E.  S.  ought  to  have  had.}  Bills  of  exchange  may, 
for  a  variety  of  purposes,  be  innocently  in  the  bands  of 
other  persons  than  the  owner.  If  possession  is  sufficient* 
then  in  any  case  a  person  may  pass  a  bill  by  indorsing 
on  it  tbe  name  of  the  payee.  {^Best  J.  Proof  of  tbe 
idratity  of  a  party  intlorsing  is  never  required  in  ordin- 
ary cases.]  In  many  cases  evidence  of  the  hand-writing 
carries  with  it  evidence  of  the  idoitity,  for  tbe  party  it 
known  to  have  passed  in  puUic  by  the  name  wlucb 
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are  Dot  known  either  to  the  drawer  or  acceptor.     Sup-        1824. 
pose  the  case  of  an  indictment,  in  which  it  would  be        — -^— 

Bui.Ksi.ir 

necessary  to  prove  that  the  defendant  was  E,  S.9  would  jtgahiM 
that  be  done  by  shewing  that  he  was  in  possession  of  a 
bill  payable  to  E.S»?  Or  suppose  an  action  against 
B.  S^  and  a  plea  in  abatement  and  issue  thereon,  would 
the  identity  of  the  party  be  made  out  by  shewing  that 
sach  a  document  was  in  his  possession?  What  this 
person  told  the  plaintiff  cannot  be  evidence,  neither  can 
what  the  plaintiff  did  be  evidence,  for  this  purpose ;  he 
might  receive  the  man  as  E>  SL,  but  there  is  no  evidence 
that  any  one  else  did.  It  may  prove  that  he  acted  bona 
fide^  but  does  not  carry  the  case  beyond  that :  neither 
does  the  letter  of  introduction  tend  to  prove  that  the 
bearer  was  E.  S.  In  order  to  give  it  that  effect  it 
4^uld  first  have  been  shewn  that  the  bearer  had  been 
at  Lisbon.  The  letter  itself  is  only  a  statement  a  priori 
that  something  would  be  done  (viz.  that  E.  &  was  com- 
ing to  Cadiz)  which  might  be  defeated,  and  still  further, 
the  writer  does  not  afiect  to  speak  from  his  own  know- 
ledge^ but  merely  states,  that  some  other  person  had 
informed  him  that  a  particular  individual  was  E.  S. 
It  might  be  proved  as  part  of  the  res  gestae,  that  such 
a  letter  was  produced  to  the  plaintiff,  but  that  did  not 
make  the  contents  evidence ;  the  writer  should  have 
been  called  to  speak  to  them,  and  then  he  might  have 
been  cross-examined.  There  is  no  evidence  that  he 
ever  acted  upon  the  introduction,  further  than  by  writ- 
ing that  letter ;  no  evidence  that  the  bearer  of  it  had 
been  at  Lisbon^  or  was  the  person  introduced  to  M^Dan- 
nelL  This  surely  was  not  the  best  evidence  that  was 
within  the  reach  of  the  party,  and  that  is  the  evidence 
which,  according  to  the  rules  of  law,  he  should  have 
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1824.  been  called  upon  to  give.  Phitlipps  on  Emdence.  (a) 
In  the  same'book,  there  is  ■  rule  cited  from  Beeco* 

BULKKUT 

ogiKiue  rioy  c.  14.,  that  where  proofs  are  dependant  on  each 
other,  if  the  gronnd-\vork  &ils,  the  saperstructnre 
must  fall.  Now  the  whole  of  thig  case  depends  on  the 
question  whether  the  person  introduced  to  M'Donnell 
was  or  was  not  E.  S.  There  is  no  evidence  that  he 
was,  and,  therefore,  the  whole  falls  to  the  ground :  —  no 
reason  was  given  for  not  calling  McDonnell.  But  snp- 
poBtng  this  to  have  been  evidence  fit  to  be  left  to  a 
jury,  it  should  have  been  left  to  them  simply  as  a  ques- 
tion, whether  the  identity  of  E.  S.  was  or  was  not  made 
out.  Now  in  all  cases  the  same  evidence  of  the  some  &ct 
should  be  required  ;  but  another  rule  was  given  by  the 
Lord  Chief  Justice ;  he  declared,  that  although  there 
should  be  some  proof  <^  identity,  still  it  ought  not  to 
be  so  rigidly  followed  up  as  to  cl(^  the  negotiability  of 
(nils  of  exchange,  so  that  no  person  would  take  one> 
ZBm^  J.  Your  exception  came  before  that ;  your  cotH 
tention  was,  that  there  was  nothing  to  be  left  to  the 
jury.]  The  whole  appears  upon  -  the  record  which  is 
brought  here  by  writ  of  error ;  the  Court,  therefore, 
must  deal  with  the  whole,  and  pronounce  that  jndgrocnt 


IN  THE  Fourth  Year  of  GEORGE  IV.  441 

Was  the  evidence  admissible  to  prove  the  identity  of  1824. 
J5.  &  P  Was  it  sufficient  for  that  purpose,  and  was  there  bTlkwT 
any  thing  improper  in  the  direction  of  the  Judge  so  as  agamtt 
to  warrant  the  Court  in  directing  a  venire  de  novo? 
As  to  the  first  question,  there  is  a  good  deal  of  fallacy 
in  supposing  that  the  letter  was  admitted  as  evidence 
of  its  contents.  If  it  were  necessary  to  decide  that 
it  was  admissible  for  that  purpose,  I  should  hesitate 
before  I  acceded  to  such  a  proposition.  But  the 
possession  of  that  letter,  together  with  the  other  cir- 
cumstances proved  in  the  case,  was  evidence  fit  to  be 
left  to  the  jury  as  to  the  id^itity  of  JE.&  If  a  person 
has  in  his  possession  a  document  which  ought  to  be  in 
the  hands  of  the  owner,  that  raises  a  presumption  that 
he  is  the  right  owner.  Here  then  there  was  a  bill 
prov^  to  be  genuine,  payable  to  £•  5.,  a  thing  of  value^ 
and  likely  to  be  in  the  possession  of  the  owner;  pos- 
session of  that,  therefore,  raised  a  presumption  of  owner- 
ship. But  the  person  who  indorsed  the  bill  was  in  pos- 
session of  another  document,  the  letter  of  introduction, 
also  proved  to  be  genuine,  which  ought  not  to  have 
been  in  the  possession  of  any  person  but  E.  S.  I  cer- 
tainly do  not  much  rely  on  the  possession  of  the  bill  for 
640/.,  because  it  did  not  appear  to  whom  it  was  made 
payable.  But  independently  of  that,  the  indorser  of  the 
bill  in  dispute  appears  to  have  been  in  possession  of 
two  documents  which  belonged  to  E*  S.  I  quite  agree 
that  a  bill  may,  in  many  cases,  be  in  the  hands  of 
another  than  the  owner,  but  in  the  absence  of  all  evi- 
dence, that  the  bill  had  got  out  of  the  hands  of  the  right 
owner,  possession  is  evidence  of  ownership.  But  the 
proof  of  identity  does  not  stop  here.     The  party  came 
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to  Cadiz  on  the  1 0th  of  Augustt  gave  the  letter  of  re^ 
commendation  to  the  plaintiff  on  that  day,  and  remiUDed 
at  that  place  antU  the  Idth  without  producing  the  biU 
in  question.  No  evidence  was  given  as  to  his  general 
conduct  at  Cadis,  neither  party  thought  proper  to  en- 
quire into  that,  but  it  was  shewn  that  he  dined  at  the 
plaintiff's  house  every  day,  where  he  might  at  aay  time 
have  been  seen  by  other  persons.  Between  the  10th 
and  19th  nothing  passed  calculated  to  excite  a  mi»- 
picioD  that  this  person  wns  not  E.  S-,  and  then  he  pn^ 
duces  the  bill  to  the  plaintiff,  leaves  it  with  him  until 
the  following  day,  when  he  gets  cash  for  it  and  ako  a 
letter  of  credit.  The  whole  evidence  of  identity  then  u, 
that  a  person  calling  himself  E.  S.  comes  to  Cadiz,  and 
remains  then  for  a  considerable  period  of  time,  in  n^kh 
he  might  probably  have  been  detected  had  he  been  com- 
mitting a  fraud ;  he  has  in  bis  posaessioa  a  bill  the  pro- 
perty of  E,  S.,  and  a  letter  of  recommendation  givm  to  a 
person  introduced  at  Lisbon  as  E.  S.  1  cannot  bring  my- 
self to  doubt  that  this  was  admissible  evidence  to  be  left  to 
the  jury.  Then  was  it  sufficient  to  warrant  the  verdict 
found.     In  order  to  judge  of  that  we  must  look  at  what 
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I  think,  therefore,  that  the  jury  arrived  at  a  reasonable         824. 
cckiclusion  from  the  evidence  submitted  to  them.     Then      / 

PULKKLir 

was  the  direction  of  the  Lord  Chief  Justice  correct  in  ogamtt 
point  of  law  ?  I  think  it  was,  the  law  does  not  require 
«uch  evidence  of  identity  as  would  dog  the  n^otiability 
*of  bills  of  exchange ;  the  law  requires  such  evidence  a 
may  reasonably  satisfy  the  minds  of  the  jury;  and  if  the 
arguments  which  wc  have  heard  to  day,  as  to  the  ne- 
cessity of  the  best  evidence,  were  pressed  at  the  trial,  it 
was  most  proper  for  the  Judge  to  guard  the  jury  against 
any  misconception  on  that  point.  Upon  the  whole, 
therefore,  I  think  that  the  judgment  given  below  was 
correct  and  must  be  affirmed. 

HoLROYD  J.  This  appears  to  me  to  b^  a  very  plain 
case,  nor  have  I  been  able  to  raise  in  my  mind  a  doubt 
open  either  of  the  points  open  to  our  consideration 
fipon  the  bill  of  exceptions ;  nor  upon  the  propriety  of 
the  direction  given  by  the  Judge,  nor  upon  the  finding  of 
the  jury,  which  indeed  do  not  appear  to  be  questions 
with  which  we  arc  called  upon  to  deal.  The  real 
question  was,  whether  this  evidence  was  or  was  not  ad- 
missible, either  as  containing  the  declarations  of  persons 
who  were  not  called  as  witnesses,  or  as  having  no 
tendency  to  prove  the  matters  in  issue.  If  the  ob- 
jection was  known  a  priori,  it  should  have  been  made 
before  the  evidence  was  given,  but  if  it  was  not  dis- 
covered until  afterwards,  then  the  Judge  should  have 
iieen  requested  to  strike  the  evidence  out  of  his  notes, 
and  if  after  that  he  persevered  in  summing  it  up  to  the 
jury,  that  would  have  been  a  good  gi*ound  for  tendering 
a  bill  of  exceptions.  But  if,  as  appears  to  me  to  have 
been  the  case,  the  contention  was  whether,  admitting 
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the  facte  deposed  to,  they  tended  to  prove  the  issue, 
there  should  hare  been  a  demurrer  to  the  evidence.  That 
the  evidence  was  admissible,  is  clear,  for  reasons  wbich 
I  shall  btUc  very  shortly  after  what  has  fallen  from  my 
Brother  Bm/Uy.  The  thing  to  be  proved  was,  that  the 
bill  was  indorsed  by  £.  S.  To  establish  that,  the  ar- 
cnmstance  that  the  holder  of  the  bill  passed  by  the 
name  of  E.  S.  at  Cadit,  was  prima  &cie  evidence ;  and 
he  did  not  pass  by  that  name  merely  in  the  transaction 
of  discounting  this  bill,  but  for  other  purposes  also.  If 
then  there  was  any  thing  to  shew  that  the  name  of  the 
person  indorsing  was  E.  &,  Mead  v.  Young  applies,  and 
the  defendant  should  have  shewn  that  he  was  not  the 
right  E.&  I  do  not  ssy  that  the  mere  possession  of 
the  bill  would  have  been  suffiuent,  but  in  oddiUon  to 
that  be  produced  a  letter,  which  was  proved  to  be 
genuine,  which  would  in  -all  probability  be  given  to 
E.  S.  The  letter  was  not  evidaoce  of  the  facts  stated 
in  it,  but  was  evidence  that  the  party  producing  it 
passed  at  Cadis  by  the  name  of  E.  S.  He  rcmaioed 
ten  days  at  that  place,  which  was  not  like  the  conduct 
of  n  [>ei-son  committing  a  fraud  or  forgery.     At  the  end 
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agree  in  all  that  has  been  said  bjr  my  Brother  Baj/ley^        1824. 
supposing  the  question  to  be  open  to  us,  but  tlie  bill  of     bulkilxt 
exceptions  does  not  object  to  that  direction.  bUtlm. 

Best  J.  The  question  appears  so  clear,  that  I  cer- 
tainly should  abstain  from  saying  any  thing  upon  it^ 
were  it  not  for  the  importance  of  all  matters  touching  the 
law  of  evidence.  At  first  I  entertained  a  doubt,  whether 
the  objection  raised  ooukl  be  taken  pdvanta^  of  by 
bill  of  exceptions.  The  respective  offices  of  bills  of  ex- 
ceptions and  demurrers  to  evidence  have  not  been  very 
distinctly  understood,  as  appears  by  the  judgment  of 
Ejflre  C.  J.  in  Gibson  v.  Hunter,  (a)  It  appears  to  me 
now,  that  this  objection  is  open  on  a  bill  of  exceptions, 
but  that  the  party  making  it  should  not  be  placed  in  a 
better  situation  than  if  he  had  demurred  to  the  evi- 
dence. Bills  of  exceptions  were  not  known  to  the  com- 
mon law,  but  were  introduced  by  the  13  J&fto.  1.  r.  31. 
Until  that  time,  if  the  judge  decided  wrongly  upon  any 
point  of  law,  the  suitor  was  without  remedy.  The 
statute  was  made  to  relieve  parties  from  that  hardship, 
it  should  therefore  receive  a  liberal  exposition;  for 
which  reason,  although  it  appears  to  have  been  applicable 
originally  to  decisions  upon  pleadings  only,  (which  at 
that  time  were  carried  on  ore  tenus,)  yet  I  think  it  may 
fairly  be  extended  to  such  a  case  as  the  present.  In 
the  2  Inst.  p.  427*  Lord  Coke  says  it  extends  to  cases 
where  any  material  evidence  given  to  any  jury  is  by  the 
court  overruled.  I  think  we  ought  to  go  further,  and 
say,  that  where  there  is  not  evidence  to  prove  the  issue 
to  be  trial,  and  the  judge  tells  the  jury  there  is,  that  is 

(a)  2H.Sl,lS7. 

ground 
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1824.       ground  for  tendering  a  bill  of  exceptions.     Bat  it  msy 
BtjiMLiT     ^  asked  what  then  is  the  o£Sce  of  a  demurrer  to  evi- 

agmnsi  donce?  It  is  this.  If  the  party  tenders  a  bill  of  ex- 
ceptions,  the  evidence  must  be  left  to  the  jury;  but  if 
the  party  does  not  wish  that,  he  may  withdraw  it  firom 
their  consideration  by  a  demurrer.  If,  however,  be 
does  not  demur,  he  must  not  be  placed  in  a  better 
situation  than  if  he  did.  Now,  by  a  demurrer  to  evi-  * 
dcnce,  all  the  facts  of  which  there  is  any  evidence  are 
admitted,  and  all  conclusions  which  can  fairly  and 
logically  be  deduced  from  those  facts.  Is  there  then 
any  fact  stated  upon  this  record  from  which  the  jury 
might  presume  that  the  bill  in  question  was  indorsed  by 
E,  &,  the  payee,  supposing  such  fact  to  have  been  pro- 
perly proved  ?  If  there  be  any  one  such  fact,  all  question 
is  at  an  end.  Now  I  think  that  there  is  one  &ct 
shewing  that  the  indorser  was  E.  &,  putting  all  the  other 
evidence  out  of  the  case,  and  admitting  that  the  letter 
of  McDonnell  and  Co.  was  not  evidence,  (although  I 
concur  with  my  Brother  Bayley  in  thinking  that  it  was 
properly  received.)  If  a  man  comes  to  me  having  in 
his  possession  a  letter  brought  from  York^  that  is  primd 
facie  evidence  that  he  brought  it.  Now,  the  person 
calling  himself  E.  S.  at  Cadizj  produced  there  a  bill 
brought  from  Lisboji,  and  which  was  the  property  of 
E.  5.,  that  raises  a  presumption  that  he  brought  it  from 
Lisbon,  and  from  the  mere  possession,  it  might  be  in- 
ferral  that  he  was  the  owner  E.  S.  Had  any  proof 
been  given  that  the  bill  had  been  lost,  or  improperly  ob- 
tained from  the  owner,  that  would  have  rebutted  the 
presumption.  There  was  ample  time  to  procure  evi- 
dence of  that,  if  the  fact  were  so,  but  nothing  of  the 
kind  was  proved.     It  has  been  asked,  however,  whether 

3  the 
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the  possession  of  bills  by  clerks  or  bankers  raises  a  pre-         1824. 

sumption  of  ownership ;  certainly  not,  there  the  cha- 

racter  of  the  holder  rebuts  the  presumption.     There  is        agahui 

nothing  here  to  rebut  it,  and  therefore  the  proof  given 

becomes  cogent  evidence.     It  was  also  urged,  that  the 

best  evidence  should  always  be  given.     The  principle 

is  correct,  but  the  application  wrong.     Of  every  fact, 

you  must  have  the  best  evidence  that  the  party  has 

within  his  reach,  but  when  one  fact  is  well  proved, 

another  may  be  inferred  from  it     From  proof  that  a 

bill  came  from  London^  it  may  be  inferred  that  the 

bearer  brought  it  thence.      From  one  act  distinctly 

proved,  a  custom  may  be  presumed  in  the  absence  of 

all  conflicting  testimony,  {a)    I  agree  also,  that  whete 

there  are  several  facts  depending  upon  each  other,  if 

the  evidence  fails  as  to  one,  the  whole  falls  to  the  ground. 

But  here,  all  the  facts  are  independent  of  each  other, 

and  I  think  the  case  may  be  rested  upon  the  simple  fact 

of  the  possession  of  the  bill  by  the  person  who  indorsed 

it.     That  certainly  was  evidence  to  be  left  to  the  jury, 

and  in  the  absence  of  any  thing  to  rebut  the  inference 

arising  from  that  evidence,  I  think   that  their  finding 

was  correct.     The  judgment   pronounced  below  must 

therefore  be  aflBrmed. 

Judgment  affirmed. 

(«)   lioe  (I.  nenncU  v.  Jefferyt  2M*^S»  92. 
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John  Fobbes  against  Sir  Alexander  Inglis 
Cochrane,  Knight,  and  Sir  George  Cock- 
burn,  Knight. 


Where  certain 
pencnu,wlio 
badbasD  riana 
in  ■  Ibraipi 
•ouDtij  wb«r« 

Icniled  b7  !■«, 
eacaped  tbence 
■nd  ROt  on 
boarda  Briluh 
■faip  of  war  on 
■he  high  naa  i 
HeU,tbata 
Sritith  nibiett, 
loideat  in  that 
coaatrj,  wbo 
daimed  the 
■Utc*  a*  bli 
propertjr,  could 


commindcr  of 
theihipfor 
hiiiMNiring  the 


'pHE  declaration  stated  that  the  plaintilf  was  lawfully 
possessed  of  a  certain  cotton  plantation,  situate  in 
parts  beyond  the  seas,  to  wit,  in  East  Florida,  of  large 
value,  and  on  which  plantation  he  employed  divers  per- 
sons, his  slaves  or  servants.  The  first  count  charged  the 
defendants  with  enticing  the  slaves  away.  The  second 
count  stated,  that  the  slaves  or  servants  having  wrong- 
fully and  against  the  plaintiff's  will,  quitted  and  left  the 
plantation  and  the  plaintiff's  service,  and  gone  Into  the 
power,  care,  and  keeping  of  the  defendants;  they,  know- 
ing them  to  be  the  slaves  or  servants  of  the  plaintiff 
wrongfully  received  the  slaves  into  their  custody,  and 
harboured,  detained,  and  kept  them  from  the  pluntiff's 
service.  The  last  count  was  for  wrongfully  harbouring, 
detaining,  and  keepmg  the  slaves  or  servants  of  the 
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cipally  resident  at  Pensacda  in  West  Florida.  Easi  1824. 
and  West  Florida  were  part  of  the  dominions  of  the  ronrntM 
king  of  Spaiuj  and  Spain  was  in  amity  with  Great  «ir«»»«' 
Britain.  The  plaintiff,  before  and  at  the  time  of  the 
alleged  grievances,  was  the  proprietor  and  in  the  pos- 
session of  a  cotton  plantation,  called  San  Pablo^  lying 
contiguous  to  the  river  Si.  John%  in  the  province  of 
JBast  Florida f  and  of  about  100  negro  slaves  whom  he 
bad  purchased,  and  who  were  employed  by  him  upon 
his  plantation.  The  river  <S^.  c^n'«  is  about  thirty  or 
forty  miles  from  the  confines  of  Georgia;  one  of  the 
United  States  of  America^  which  is  separated  from  East 
Florida  by  the  river  St.  Maty^  and  Cumberland  island 
is  at  the  mouth  of  the  river  St.  Mary  on  the  side  next 
Georgia^  and  forms  part  of  that  state.  During  the 
laie  war  between  Great  Britain  and  America^  in  the 
month  of  February^  1815,  the  defendant,  Vice-admiral 
Sir  Alexander  Jnglis  Cochrane  was  commander-in-chief 
of  his  majesty's  ships  and  vessels  on  the  North  American 
station.  The  other  defendant.  Rear-admiral  Sir  George 
Cockbum^  was  the  second  in  command  upon  the  said 
station,  and  his  flag  ship  was  the  Albion.  The  British 
forces  had  taken  possession  of  Cumberland  island,  and 
at  that  time  occupied  and  garrisoned  the  same.  The 
Albionj  Terror  Bombj  and  others  of  his  majesty's  ships  of 
war,  formed  a  squadron  under  Sir  George  Coxkbum^^ 
immediate  command  off  that  island,  where  the  head 
quarters  of  the  expedition  were.  Sir  Alexander  Cochrane 
was  not  off  Georgia  during  the  war,  and  at  the  time  of 
the  capture  of  the  island  he  was  at  a  very  considerable 
distance  to  the  southward  oi  Cumberland  island,  but  Sir 
George  Cockbum  was  in  correspondence  with  him  while 
he  was  at  the  said  island.  In  the  year  1814,  a  pro- 
clamation 
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damation  had  been  published  by  the  said  Sir  Alexander 
Cochrane  is  such  commander-in-chief,  and  Sir  Qetrge 
Cockbam  bad  received  great  numbers  of  copies  thereof 
whilst  the  ships  under  his  command  were  lying  cff  the 
C^esopeoitf,  and  distributed  them  at  the  Chesapeake  and 
amongst  the  different  ships,  but  none  were  distribut«d 
by  the  order  of  the  defendant,  Sir  G.  Cockbum,  to  the 
southward  of  the  Chesapeake,  the  southern  extremity  of 
which  is  fiiU  400  miles  distuit  from  Cumberland  island. 
The  procUmatibn  stated  that  it  had  been  represented  to 
him,  Sir  A.  Cochrane,  "  that  many  persons  then  resident 
in  the  United  States  bad  expressed  a  desire  to  withdraw 
therefrom,  with  a  view  of  entering  into  his  mt^Bgtfa 
service,  or  of  being  received  as  free  settlers  into  some  <^ 
his  majesty's  colonies ;  and  it  then  notified,  that  all  those 
who  might  be  disposed  to  emigrate  from  the  United 
States  wonld,  with  their  families,  be  received  mi  board 
his  majesty's  ships  or  vessels  of  war,  or  at  the  military 
posts  that  might  be  established  upon  or  near  the  coaste 
of  the  United  States,  when  they  would  have  their  choice 
of  either  entering  into  his  majesty's  sea  or  land  forces, 
or  of  being  sent  as  free  settlers  to  the  Britisfi  possesuons 
in  North  America  or  the  West  Indies,  where  they  would 
meet  with  all  due  cncouraL''ement."     One  of  these  t 
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came  from  Seawardf  they  were  mixed  with  other  refbgeesy  i  824. 
and  they  all  spoke  English*  On  the  26th  of  the  same  p^i^ 
month  of  February^  Sir  George  Cockbum  received  from  ^  ageintt 
the  plaintiff  a  memoriali  stating,  that  the  plaintiff  had 
been  a  resident  in  the  Spanish  provinces  of  East  and 
West  Florida  for  nearly  thirty  years,  as  clerk  and  part- 
ner of  a  mercantile  house  established  under  the  par« 
ticnlar  sanction  of  the  Spanish  government  for  the  pur- 
fxise  of  trade  with  the  southern  nations  of  Indians^  and 
which  they  were  allowed  to  continue  by  special  permis- 
8k>n  from  his  Britannic  majesty,  pending  the  two  Spanish 
wars  that  occurred  during  that  period.  The  said  mer- 
csantile  house  had  acquired  considerable  property  in 
these  provinces,  and  particularly  that  the  plaintiff  pos- 
leMcd  in  East  Florida  a  cotton  plantation  on  the  river 
&  Johris^  of  which  he  was  sole  proprietor,  and  held  the 
aame  with  upwards  of  100  negroes  at  the  period  of  the 
invasion  of  the  state  of  Georgia  by  his  Britannic  ma- 
jBMtys  forces  under  the  command  of  him.  Sir  G.  Cock- 
Imnh  in  January  preceding;  that  on  the  night  of  the 
88d  instant,  sixty-two  of  bis  said  negroes  deserted  from 
the 'plaintiff's  plantation,  (together  with  four  others  be- 
longing to  Lindsay  Tod  his  manager,)  of  whom  he  had 
found  thirty-four,  namely,  eighteen  men,  eight  women, 
and  twelve  young  children  of  both  sexes,  together  with 
the  aforesaid  four  negroes  belonging  to  Mr.  Tod  on  board 
of  his  ipajesty's  ship  Terror^  Captain  Sheridan.  But 
that  the  said  slaves  refused  to  return  to  their  duty, 
under  pretence  that  they  were  then  free,  in  consequence 
of  having  come  to  this  island  in  possession  of  his  Britan" 
nic  majesty.  The  plaintiff  therefore  prayed,  '^  that  the 
defendant,  Sir  G.  Cockbum^  would  order  the  said  thirty- 
eight  slaves  to  be  forthwith  delivered  to  him  their  lawful 

proprietor, 
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1824.  prc^rietor,  together  vith  the  boot  which  they  had 
^i^  piratically  stolen  from  his  plantBdon."  To  thii  me- 
morial a  written  answer  was  sent.  A  correspondence 
also  took  place  between  (ha  Spanish  governor  of  Ea^ 
Florida  and  Sir  6.  Cockbum  relative  to  the  desertion 
of  slaves  from  the  Spanish  settlements.  This  corres- 
poiidence  was  previous  to  Mr.  Forbes's  letter,  or  ms' 
morial,  and  after  the  memorial  the  plaintiff  had  aa  in^ 
teiview  with  the  defendant,  Sir  G.  CtxMum,  and  claimed 
of  him  the  slaves  in  question,  then  on  board  the  Tarm- 
Bomb,  as  his  property.  Sir  G.  Cockbum  told  him  be 
might  see  his  slaves,  and  use  any  argumoita  and  per- 
suasions he  chose  to  induce  them  to  return.  The  plains 
tiff  accordingly  endeavoured  to  persuade  them  to  go 
back  to  his  plantation,  and  no  restraint  was  put  upon 
them,  but  they  refused  to  go.  The  plaintiff  then  urged 
his  claim  very  strongly  to  Sir  G,  Codiinem,  and  s«d  be 
must  get  redress  if  he  did  not  succeed  in  prevailing  upon 
Sir  G.  Cockbum  to  order  them  back  again,  which.  Sur 
G.  Cockbum  said  he  could  not  do,  because  they  were  free 
agenU  and  might  do  as  they  pleased,  and  that  he  could 
not  force  them  back.  They  were  victualled  and  sub- 
sisted with  Sir  G.Gxkbum'a  knowletlge  whilst  onboard 
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escaped  from  his  catholic  majesty's  possessions  in  ESasi  1824. 
Florida^  where  it  is  said  they  were  slaves,  and  in  con-  p^^,^ 
8di]iieiice  have  been  formally  demanded  by  the  governor  r^^*^. 
and  other  claimants  of  Easi  Florida,  I  have  the  honour 
to  inform  you,  that  nndet  the  circamstanoes  attending 
these  people^  I  do  not  consider  myself  authorised  (with- 
oat  reference  to  his  majesty's  government)  to  decide  upon 
the  chums  set  forth  by  the  governor  and  other  persons 
in  Easi  Florida^  and,  as  without  such  referent,  it  will 
be  Impossible  for  me  to  attend  to  any  solicitation  of  their 
hAtig  given  np,  yon  will  be  pleased  to  cause  the  re- 
fugees in  question  to  be  put  on  board  one  of  his  majesty's 
ships  goitig  to  Bermuda^  to  be  reported  to  me  on  their 
anrivid  there,  and  I  will  take  care  to  have  them  so 
gOtfded  as  to  prevent  their  desertion,  and  to  be  forth 
comii^,  should  it  be  decided  that  they  are  to  be  returned 
to  'EaU  Florida!*  In  the  same  month  of  March  Sir 
G.  CaMum  sailed  in  the  Albion  with  tlie  said  slaves  oa 

board  for  Bermuda^  at  which  time  he  had  received  in- 
t^%ence  of  peace  between  this  country  and  America^ 
and  sodi  slaves  as  belonged  to  American  subjects,  and 
were  in  the  possession  of  the  defendants,  were  not  taken 
away  iii  consequence  of  the  wording  of  the  trea^  of 
peace.  Bermuda  is  a  British  colony,  500  miles  from 
Easi  Florida^  or  any  other  laud  where  slavery  is  acknow- 
ledged. The  slaves  in  question  were,  on  the  29th 
Mareh^  1815,  transferred  by  Sir  G.  Cockbum*^  orders, 
from  his  majesty's  ship  Albion  into  his  majesty's  ship  the 
Btdjyf  at  Bermuda^  and  afler  being  on  board  that  ship 
about  twelve  months,  were  landed  in  that  island,  and 
nuiny  of  them  employed  in  the  king's  dock-yard  there^ 
The  slaves  which  were  taken  on  board  the  Albion^  and 
bdonging  to  the  plaintiff,  ^ere  worth  to  him  3800/L 
You  IL  H  h  Cbmyn, 
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Coimfn,  for  the  plaintiff.  The  plaintiff  bad  a  pro- 
perty in  his  slaves,  and  having  heen  deprived  of  thtf 
afaina  property  by  the  act  of  the  defendant,  is  entitled  to 
**'™""''  maintain  this  action.  Although,  by  the  47  G.  3.  c.  3«., 
the  traffic  in  slaves  has  been  declared  unlawful  io  a 
British  subject,  the  courts  of  this  country  still  hare  re- 
spect to  the  trade  itself  when  carried  on  by  the  subjects 
of  a  state  which  continues  to  tolerate  it.  Fortuna  (a). 
Donna  Marianna.  (6)  The  trade  is  now  consido^ 
prima  &cie  ill^al,  and  the  burden  of  proof  that  it  is 
not  so,  is  thrown  upon  those  who  carry  it  on.  Amedie.  '{e) 
If  this  be  the  law  with  respect  to  a  trade  which  one 
branch  of  the  l^slnture  of  this  country  (as  appeara 
by  the  preamble  of  the  stat.  51  G.3.  c.2S.)  has  pro- 
nounced to  be  contrary  to  the  principles  of  justice  and 
humanity,  a  fortiori  it  must  prevail  with  respect  to  the 
rights  of  property  in  slaves  in  the  subjects  of  a  fomga 
country,  especially  when  it  is  considered  that  slavery  is 
recognised  by  the  legislature  in  our  own  West  India 
islands.  It  is  true,  that  in  this  country  slavery  does 
not  exist ;  but  an  action  is  maintainable  for  the  price  of 
slaves  in  the  courts  of  this  country.  In  Butts  v.  Pemy  (ift' 
trover  was  brought  for  ten  negroes.     Upon  special  ver- 


COCNUANS. 
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of  property  in  slaves,  in  a  country  where  shivery  is  al-  1824, 
lowed,  will  be  recognised  by  the  laws  of  this  country.  — — 
In  Smith  v.  Gould  (a),  the  action  was  brought  for  a  negro  aganui 
wrongfully  detained  in  a  country  where  slavery  was 
lawful.  This  distinction,  also,  was  acted  upon  by  the 
Court  in  Smith  v.  Brown  and  Cooper  (b),  and  it  is  recog- 
nised in  Sommersetfs  case,  (c)  These  authorities  fully 
establish  that  this  plaintiff  had  a  property  in  these  slaves 
while  in  Florida.  They  made  their  escape  and  got  on 
board  a  British  ship»  of  which  one  of  the  defendants 
Sir  6.  Cockbum  was  the  commander.  He  had  notice 
that  they  were  the  property  of  the  plaintiff,  and  Blake 
y.  Lanyon  (d)  is  an  authority  to  shew  that  an  action 
will  lie  for  harbouring  an  apprentice,  afier  notice  that 
he  is  the  apprentice  of  the  plaintiff^  and,  by  parity 
of  reasoning,  the  present  action  is  maintainable.  The 
other  defendant.  Sir  A.  Cochrane,  having  concurred  in 
the  harbouring  of  these  men,  is  also  liable  to  jbe  sued. 

Jervis,  contra.  It  may  be  conceded,  that,  by  the 
laws  of  a  particular  country,  one  man  may  have  a  pro- 
perty in  others  as  his  slaves,  and  that  an  action  may  be 
maintained  by  him  in  the  courts  of  this  country  for  an 
injury  done  to  that  property  while  such  his  property  in 
the  slaves  continued.  Here,  all  rights  of  the  plaintiff 
over  those  persons  (who  in  Florida  had  been  his  slaves) 
ceased  the  moment  when  they  got  on  board  the  British 
ship  of  war.  In  Sommersett'%  case  it  was  decided,  that 
a  person  who  had  been  a  slave  in  one  of  our  own  settle- 
ments, and  came  to  this  country,  and  was  here  detained 
by  a  captain  of  a  ship  for  the  purpose  of  taking  him 


(a)  2Ld,  Raym,  1274.  (6)  iSaUc.666. 

(c)  Staie  TrialSf  Vol.  20.  (d)  6  T.R,  221. 

H  h  2  back 
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1824.  back  to  6uch  setttement,  was  entitled  to  be  set  at  liberty, 
inasmucb  as  tbc  law  of  England  did  not  recognise  the 

agmut  state  of  slavery.  Lord  Mansfield  says,  *'  Tbe  state  <A 
slavery  is  of  such  a  nature  that  it  is  incapable  of  bang, 
introduced  on  any  reasons,  moral  or  political,  but  only 
by  positive  law."  It  is  incumbent  on  the  pluntiff  In 
this  case,  therefore,  to  shew,  that  at  the  tune  when  he 
demanded  these  slaves  to  be  given  up  to  him,  they  wore 
HiB  slaves  by  the  positive  law  of  the  place  where  they 
then  were.  Now  it  is  clear,  that  tbe  law  of  England 
prevailed  on  boarti  the  British  ship.  Madrazasa  ▼. 
WiiUa  {a)  is  an  anthority  upon  that  point,  for  in  that 
case  the  Spanith  law  was  recognised  by  our  courts  as 
prevailing  on  board  the  Spanish  ship,  and  the  datea 
were^  therefore,  considered  as  property.  By  pari^  of 
reason,  '-these  persons  who  had  been  slaves  ceased  to 
be  slaves  the  moment  that  they  came  on  boord  the 
BritiA  ship,  because,  by  tbe  law  of  En^attd,  alav^ 
is  not  allowed  to  exist.  Smith  v.  Brown  and  Cooper  (i), 
too,  is  an  authority  (o  shew,  that,  in  order  to  maintun 
an  action  for  the  price  of  a  slavey  it  must  be  ahewiH 
on  the  bee  of  the  pleadings,  that  the  parties  were  shms 
by  the  law  of  the  particular  place  where  the  sale  toA 
place.     The  right  to   property  in  slaves,  therefore, 
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slave  to  a  place  where  slavery  is  unlawful,  an  action  is  1 824. 

not  maintainable  against  another  person  for  detaining  ■    ■ 

or  harbouring  the  slave,  because  there  is  no  obligation  againtt 

on  the  latter  to  return  to  the  service  from  which  he  has  ^^"*^'«*' 
escaped. 

Bayley  J.  It  is  a  matter  of  great  satisfaction  to  me 
that  this  case,  which  is  one  of  considerable  importance, 
and  of  some  novelty,  may,  at  the  option  of  either  party, 
be  turned  into  a  special  verdict.  At  present  the  im- 
pression upon  my  mind  is,  that  the  action  is  not  main- 
tainable. The  cases  decided  in  the  Admiralty  Courts 
are  not  applicable  to  the  present.  There  certain  per- 
sons had  taken  upon  themselves  to  be  active^  and  to 
seize  ships  having  slaves  on  board,  on  the  ground  that 
they  had  a  right  so  to  do,  either  by  the  law  of  nations 
or  the  law  of  this  country.  The  court  of  admiralty 
reused  to  assist  the  captors  in  condemning  that  pro- 
perty, to  which  the  claimants,  by  the  law  of  the  parti- 
calar  country  to  which  they  belonged,  had  a  right.  In 
sudi  cases  the  Court  of  Admiralty  is  called  upon  to  act 
between  the  two  countries  upon  a  common  principle 
applicable  to  both.  That  court,  therefore,  cannot  lend 
its  assistance  in  the  condemnation  of  a  vessel,  on  the 
ground  that  it  is  engaged  in  a  traffic  which,  according 
to  the  municipal  laws  of  the  country  to  which  the  claim- 
ant belongs,  is  no  wrong.  The  captain  of  the  Fortuna 
had  done  no  act  that  subjected  him  to  condemnation  by 
the  laws  of  his  own  country,  and  this  country  had  no 
right  to  say  that  he  had  been  doing  wrong,  or  that  his 
property  was  subject  to  condemnation.  In  substance^ 
therefore,  the  decision  of  that  court  operates  only  in 
the  nature  of  an  amoveas  manus  and  no  more.  In 
Mddrazzo  v.  fVilleSf  the  defendant  had  taken  upon  him- 

H  h  3  self 
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selfto  be  active,  and  to  seize  the  ship  and  slavec,  and 
the  coart  held  that  he  had  no  right  to  make  the  seizure^ 
ngaiiut  Having  thus  disposed  of  Uie  authorities  referred  to  in 
argument  1  now  come  to  consider  the  question  for  fmr 
decision.  My  opinion  in  this  case  does  not  at  all  pro- 
ceed upon  the  ground  that  slavery  is  not  to  be  tolerated 
in  the  place  where  these  slaves  came  on  board ;  ncH*  that 
an  action,  under  circumstances,  may  not  be  maintuned 
for  enticing  away  or  harbouring  a  slave:  nor  on  the 
ground  that  the  instant  he  leaves  his  master's  plantation 
and  gets  upon  other  land,  where  slavery  is  not  tole- 
rated, that,  ex  necessitate,  he  becomes,  to  ail  intents  and 
purposes,  a  free  man.  1  give  no  opinion  upon  any 
one  of  these  points ;  but  I  say  that  there  is  a  great  da- 
tinction  between  making  the  law  of  England  active,  and 
leaving  the  law  of  England  passive.  In  the  cases  dted 
from  the  Admiralty  Courts,  the  law  of  England  was  pas- 
sive. Here  we  are  called  upon  to  put  that  law  into  acttvi^ 
upon  the  ground  that  the  defendants  have  done  a  wrong. 
I  am  of  opinion,  however,  that  we  are  not  warranted 
in  coming  to  that  conclusion,  with  reference  to  the 
character  which  the  defendants  at  that  lime  were  filling. 
Tlie  ground  of  complaint  alleged  in  the  first  connt  of 


COCH&AVB. 


IN  THE  Fourth  Year  of  GEORGE  IV.  459 

dence  to  shew  that  the  defendants  knew  the  slaves  to  ^  ^^^' 
belong  to  the  plaintiff.  But  a  very  material  allegation  „ 
in  all  the  counts  is,  that  the  defendants  wrongfully  ^agiansi 
did  the  act  with  which  they  are.  charged ;  the  ques- 
tion is,  whether  that  allegation  was  made  out  against 
either  of  the  defendants?  In  Blake  v.  Lanyon  the 
d^ndant  must  have  had  full  opportunity  of  making 
inquiry,  and  satisfying  himself  whether  that  which  was 
asserted  on  the  part  of  the  plaintiff  was  true  or  not. 
There  could  be  no  difficulty  in  ascertaining,  with  re- 
spect to  a  person  in  this  kingdom,  whether  he  was 
the  servant  of  A.  B,  or  not;  but  a  captain  of  an 
JEnglisk  man  of  war,  engaged  in  foreign  service^  has 
not  the  same  means  of  satisfying  himself  upon  such 
a  teuA.  It  might  have  been  wholly  inconsistent  with 
the  duties  which  he  had  to  perform,  in  his  character  of 
a  servant  of  the  public,  either  to  leave  his  ship^  in  order 
to  make  such  enquiry  himself^  or  to  dispatch  persons  in 
that  public  service  to  enquire  whether  these  slaves  be- 
longed to  the  plaintiff  or  not.  Supposing,  during  the 
absoice  of  any  of  the  persons  detached  on  such  duty, 
an  occurrence  had  happened  which  required  the  ex- 
ertions of  the  whole  crew,  it  would  have  been  no  excuse 
to  the  government  of  this  country  for  him  to  say,  that 
he  had  detached  some  of  his  crew  to  ascertain  whether 
certain  persons  who  had  come  to  his  ship,  and  had  been 
claimed  as  slaves  by  several  persons  residing  in  dif- 
ferent places,  in  fact  belonged  to  them.  It  might  hap- 
pen that  every  one  of  the  slaves  came  from  different 
places,  and  belonged  to  different  owners,  and  it  would 
have  been  necessary  to  make  inquiries  at  each  place. 
In  this  case  the  ship  was  within  one  mile  of  the  shore, 
but  it  might  have  been  fifty  miles  off.     I  am  of  opinion 
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that  the  defendonta  were  boand  to  act  bona  &ie.  If  it 
Goald  be  made  out  that  they  acted  malfi  fide,  they  would 
be  liabl«  to  an  action,  but  in  order  to  support  a^  actico 
agaiqat  a  person  who  fills  a  public  office  like  that  wh\A 
the  defendants  in  this  case  fill^,  it  is  esBeotial  to  shew 
that  they  acted  maU  fide.  In  this  case  the  pUiotiff 
claims  the  slaves  as  liis  own,  and  deures  that  they 
should  be  dismissed  from  the  defendants'  ship  and  pnt 
into  his  possesion.  Sir  G.  Cockhum  said  that  thqr 
mightgo  if  the  plaintiff  could  persuade  them  to  go;  bnt 
they  refused  to  go.  It  is  said  that  Sir  G.  Cocldmm 
ODght  have  s^it  them  away  frotn  bis  ship,  bnt  to  what 
place  was  he  to  send  them?  they  would  refuse  to  go  to 
East  Florida,  and  if  he  was  bound  to  give  them  a  boat, 
they  would  have  the  option  of  going  where  they  thought 
fit,  and  probably  would  have  gone  to  Cumberland  ^and  t 
but  the  {daintiff  desired  to  have  them  put  in  his  posses- 
rioo,  not  to  have  them  set  at  lai^.  Sir  G.  CocUmnt 
was  called  upon  to  consider  a  nice  questitHi  of  law, 
upon  which  legal  men  might  oitertain  a  difSireoce 
of  opinion,  viz.  whether  a  man  who  is  a  slave,  in  a 
country  whefQ  slavery  is  tolerated,  continaes  a  sieve 
when  he  goes  out  of  the  limits  of  that  state,  and  whether 
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)f  security,  where  they  might  be  forthcoming  for  the  1 894. 
miefit  of  the  plaintiff,  if  the  government  should  decide  ^ZTjjT 
:bat  they  should  be  restored  to  him.  It  ^peara  to  me,  ^<v«^ 
therefore,  that  the  character  of  mala  fides  does  not  attach 
upon  either  of  the  defendants  in  this  case,  and  that  being 
K^  I  am  of  opinion  that  they  did  not,  in  the  language  of 
this  declaration,  mrongfuXhf  harbour,  detain,  and  keep 
the  slaves.  Their  character,  as  public  officers,  placed 
them  in  a  different  situation  from  that  in  whid)  other 
individuals  would  stand ;  and,  upon  that  ground,  I  am 
of  opinion,  tliat  the  plaintiff  is  not  entitled  to  maintain 
this  action. 

HoLBOYD  J«  I  am  also  of  opinion,  that  the  plaintiff 
b  not  entitled  to  maintain  the  present  action.  The  de- 
claration alleges,  that  the  plaintiff  was  the  proprietor, 
aod  in  the  possession  of  a  cotton  plantation  lying  con* 
tignons  to  the  river  St*  John^  in  Eeut  Floridoj  on  which 
land  be  employed  divers  persons,  his  slaves  or  servants* 
Tbe  plaintiff,  therefore,  claims  a  general  property  in 
them  as  his  slaves  or  servants,  and  he  claims  this  pro- 
p^rty*  as  founded,  not  upon  any  municipal  law  of  the 
eojontry  where  he  resides,  but  upon  a  general  right.  This 
action  is  therefore  founded  upon  an  injury  done  to  that 
general  right  Now  it  appears,  from  the  facts  of  the  case, 
that  the  plaintiff  had  no  right  in  these  persons,  except 
in  their  character  of  slaves,  for  they  were  not  serving 
bim  under  any  contract ;  and,  according  to  the  princi* 
pies  of  the  English  law,  such  a  right  cannot  be  con- 
sidered as  warranted  by  the  general  law  of  nature.  I  do 
QQt  mean  to  say  that  particular  circumstances  may  not 
introduce  a  legal  relation  to  that  extent ;  but  assuming 
that  there  may  be  *such  a  relation,  it  can  only  have  a 

local 


Cdcbume 


CASES  iH  MICHAELMAS  TERM 

local  existence,  where  it  is  tolerated  by  the  particular  law 
of  the  place,  to  which  law  all  persons  there  resident  are 
bound  to  Eubmit.  Now  if  the  plaintiff  cannot  maintain 
this  action  under  the  general  law  of  natnr^  independmtly 
of  any  positive  institution,  then  his  right  of  action  can  be 
founded  only  upon  some  right  which  he  has  acquired  by 
the  law  of  the  country  where  he  is  domiciled.  If  hf^ 
being  a  British  subject  could  shew  that  the  defendant 
also  a  Brilish  subject,  bad  entered  the  country  where  b% 
the  plaintiff,  was  domiciled,  and  hod  done  any  act 
amounting  to  a  violation  of  that  right  to  the  poase8Bi<Hi 
of  slaves  which  was  allowed  by  the  laws  of  that  countiy, 
I  am  by  no  means  prepared  to  say  that  an  action  mi^t 
not  be  maintained  against  him.  The  laws  of  England 
will  protect  the  rights  of  Brilish  subjects,  and  give 
a  remedy  for  a  grievance  committed  by  one  British 
subject  upon  another,  in  whatever  country  that  may  be 
done.  That,  however,  is  a  very  difierent  case  from  the 
present.  Here,  the  plaintiff,  a  British  subject,  was  resi- 
dent in  a  S^Mimsh  colony,  and  perhaps  it  may  be  in- 
ferred, firom  what  is  state<l  in  the  special  case,  that,  by 
the  law  of  that  colony,  sUvery  was  tolerated.  1  am  of 
opinion,  that,  according  to  the  principles  of  the  En^iik 
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say,  that  if  the  plaintiff  having  the  right  to  possess  these        1 S24. 
persons  as  his  slaves  there,  had  taken  them  into  another 
place,  where,  by  law,  slavery  also  prevailed,  his  right        agahui 
would  not  have  continued  in  such  a  place,  the  laws  of 
both  countries  allowing  a  property  in  slaves.     The  law 
of  slavery  is,  however,  a  law  in  invitum ;  and  when  a 
party  gets  out  of  the  territory  where  it  prevails,  and  out 
of  the  power  of  his   master,  and  gets  under  the  pro* 
tcction  of  another  power,  without  any  wrongful  act  done 
by  the  party  giving  that  protection,  the  right  of  the 
master,  which  is  founded  on  the  municipal  law  of  the 
particular  place  only,  does  not  continue^  and  there  is 
no  right  of  action  against  a  party  who  merely  receives 
the  slave  in  that  country,  without  doing  any  wrongful 
act.     This  has  been  decided  to  be  the  law  with  respect 
to  a  person  who  has  been  a  slave  in  any  of  our  fVesi 
India  colonies,  and  comes  to  this  country.     The  mo- 
ment he  puts  his  foot  on  the  shores  of  this  country,  his 
slavery  is  at  an  end.     Put  the  case  of  an  uninhabited 
island  discovered  and  colonized  by  the  subjects  of  this 
country;   the  inhabitants  would  be  protected  and  go- 
verned by  the  laws  of  this  country.     In  the  case  of  a 
conquered  countrj',   indeed,    the  old  laws  would  pre- 
vail,  until  altered  by  the  king  in  council ;   but  in  the 
case  of  the  newly  discovered  couillry,  freedom  would 
be  as  much  the   inheritance  of  the  inhabitants   and 
their  children,  as  if  they  were  treading  on  the  soil  of 
England.    Now,  suppose  a  person  who  had  been  a  slave 
in  one  of  our  own  West  India  settlements,  escaped  to 
such  a  country,  he  would  thereby  become  as  much  a 
freeman  as  if  he  had  come  into  England,     He  ceases  to 
be  a  slave  in  England^  only  because  there  is  no  law 
which  sanctions  his  detention  in  slavery ;  for  the  same 
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1824.        reason,  he  would  cease  to  be  a  slave  the  moment  be 
P  landed  in  the  supposed  newly  discovered  island.     In 

ogainst  this  case,  indeed,  the  fugitives  did  not  escape  to  any 
island  belonging  to  England^  but  they  went  on  board  an 
English  ship  (which  for  this  purpose  may  be  considered 
a  floating  island),  and  in  that  ship  they  became  subject 
to  the  English  laws  alone.  They  then  stood  in  the  same 
situation  in  this  respect  as  if  they  had  come  to  an  island 
colonized  by  the  English.  It  was  not  a  wrongful  act 
in  the  defendants  to  receive  them,  quite  the  contrary. 
The  moment  they  got  on  board  the  English  ship  there 
was  an  end  of  any  right  which  the  plaintiff  had  by  the 
Spanish  laws  acquired  over  them  as  slaves.  They  had 
got  beyond  the  control  of  their  master,  and  beyond  the 
territory  where  the  law  recognising  them  as  slaves  pre- 
vailed. They  were  under  the  protection  of  another 
power.  The  defendants  were  not  subject  to  the  Spanish 
law,  for  they  had  never  entered  the  Spanish  territories, 
either  as  friends  or  enemies.  The  plaintiff  was  permitted 
to  see  the  men,  and  to  endeavour  to  persuade  them  to 
return ;  but  in  that  he  failed.  He  never  applied  to  be 
permitted  to  use  force;  and  it  does  not  appear  that  he 
had  the  means  of  doing  so.  I  think  that  Sir  G.  Cock^ 
burn  was  not  bound  to  do  more  than  he  did ;  whether 
he  was  bound  to  do  so  much  it  is  unnecessary  for  me  to 
say.  It  was  not  a  wrongful  act  in  him,  a  British  officer, 
to  abstain  from  using  force  to  compel  tiie  men  to  return 
to  slavery.  It  does  not  appear  that  he  prevented  force 
being  used.  I  do  not  say  that  he  might  not  have  re- 
fused, but  in  fact  there  was  no  refusal.  I  have  given  my 
opinion  upon  this  question,  supposing  that  there  would 
be  a  right  of  action  against  these  defendants,  if  a  wrong 
had  actually  been  done  by  them,  but  I  am  by  no  means 

clear. 
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BTy  that  eycn  under  such  circumstances,  any  action  1824* 
old  have  been  maintainable  against  them  by  reason 
their  particular  situation  as  officers  acting  in  dis- 
irge  of  a  public  duty,  in  a  place  flagrante  bello.  I 
nbt  whether  the  application  ought  not  to  have  been 
ide  in  such  a  case  to  the  governing  powers  of  this 
mtry  for  redress.  The  cases  from  the  Admiralty 
arts  are  distinguishable  from  the  present,  upon  the 
9unds  already  stated  by  my  Brother  Bayley.  In  Ma^ 
VOBO  V.  WiUes  the  plaintiff  was  a  Spanish  subject,  and 
the  law  oi  Spain  slavery  and  the  trade  in  slaves  being 
erated,  he  had  a  right,  by  the  laws  of  his  own  couo* 
r»  to  exercise  that  trade.  The  taking  away  the  slaves 
18  an  active  wrong  done  in  aggression  upcm  rights 
tea  by  the  Spanish  law.  That  is  very  different  from 
poring,  as  in  this  case,  an  act  to  be  done  against  the 
ives,  who  had  voluntarily  left  their  master.  When 
ey  ^t  out  of  the  territory  where  they  became  slaves 
the  plaintiff  and  out  of  his  power  and  control,  they 
Te^  by  the  general  law  of  nature,  made  free,  unless  they 
Te  slaves  by  tlie  particular  law  of  the  place  where  the 
fendant  received  them.  They  were  not  slaves  by  the 
w  which  prevailed  on  board  the  British  ship  of  war.  I 
ly  therefore,  of  opinion,  that  the  defendants  are  en- 
led  to  the  judgment  of  the  Court. 

Best  J.  The  feelings  which  are  naturally  excited  by 
discussion  of  the  subject  of  slavery  may  perhaps  be- 
ly  me  into  some  warmth  of  expression ;  I  beg,  bow- 
er, that  nothing  which  I  say  may  be  considered  as 
enching  upon  the  local  rights  of  the  proprietors  of 
ads  in  our  West  India  islands  to  the  services  of  their 
ives   in   that   country.      They   have  acquired    those 

rights 
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rights  ander  the  encouragement  of  the  l^fisUtore  of  tlua 
country,  and  they  ought  not  to  be  pat  in  jeopardy 
by  any  power  in  this  country,  unless  a  completo  oom- 
peniation  be  given  to  them  by  the  public  for  the  c^m- 
tal  which  they  have  been  encouraged  to  embark  in  a«eh 
property.  The  crime  of  slavery  is  the  crime  of  the 
nation,  and  every  individual  in  the  nation  rixmld  oon- 
tribule  to  put  an  end  to  it  as  soon  as  powible.  It  u 
a  relation  which  ought  not  to  be  continued  one  moment 
longer  than  is  necessary  to  fit  the  slave  for  a  Mate  of 
freedom.  For  our  convenience  or  our  gain  it  ougfat 
not  to  be  allowed  to  exist 

The  plaintiff,  in  this  case,  states  his  rights  in  terns 
so  general  that  posubly  the  declaration  might  have 
been  bad  upon  demurrer,  although  it  is  suffidently 
certain  after  verdict.  It  is  incumbent  upon  us,  bow- 
ever,  to  see  what  sort  of  servants  the  plaintiff  cloinn. 
It  is  clear,  from  the  case,  that  they  were  not  servants 
in  our  sense  of  the  word ;  that  they  were  not  servants 
by  contract,  but  slaves.  The  first  objection  that  occurs 
to  me  in  this  case  is,  that  it  does  not  appear  upon 
the  special  case,  that  the  ri^t  to  slaves  exisu  in  East 
Florida.  That  right  is  not  a  general-  but  a  local  rig^t; 
gin,  therefore,  lo  liave  been  shewn  that  it  existed 
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Then  the  question  is,  were  these  persons  slaves  at        1824>. 
the  time  when  Sir  G.  Cocklntm  refused  to  do  the  act        ■ 
which   he   was   desired   to   do?      I   am  decidedly    of       <w*" 
opinion  that  they  were  then  no  longer  slaves.      The     Cochbak*. 
moment  they  put  their  feet  on  board  of  a  British  man 
of  war,  not  lying  within  the  waters  of  East  Florida^ 
(where,  undoubtedly,  the  laws  of  that  country  would 
prevail,)  those  persons  who  before  had  been  slaves,  were 
free*     The  defendants  were  not  guilty  of  any  act  pre- 
judicial to  the  rights  which  the  plaintiff  all^^  to  have 
been  infringed.     Those  rights  were  at  an  end  before 
the  defendants  were  called  upon  to  act.     Slavery  is  a 
local  law,  and,  therefore,  if  a  man  wishes  to  preserve  his 
slaves,  let  him  attach  them  to  him  by  affection,  or  make 
&8t  the  bars  of  their  prison,  or  rivet  well  their  chains, 
for  the  instant  they  get  beyond  the  limits  where  slavery 
is  recognised  by  the  local  law,  they  have  broken  their 
chains,  they  have  escaped  from  their  prison,  and  are 
free.  These  men,  when  on  board  an  English  ^hv^j  had 
all  the  rights  belonging  to  Englishmen^  and  were  sub- 
ject to  all  their  liabilities.     If  they  had  committed  any 
ofifencc  they  must  have  been  tried  according  to  English 
laws.     If  any  injury  had  been  done  to  them  they  would 
have  had  a  remedy  by  applying   to  the  laws  of  this 
country   for  redress.      I  think    that  Sir   G.   Cockbum 
did  all  that  he  lawfully  could  do  to  assist  the  plaintiff; 
he  permitted  him  to  endeavour  to  persuade  the  slaves  to 
return ;  but  he  refused  to  apply  force.     I  think  that  he 
might  have  gone  further,  and  have  said  that  force  should 
not  be  used  by  others ;  for  if  any  force  had  been  used 
by  the  master  or  any  person  in  his  assistance,   can  it  be 
doubted  that  the  slaves  might  have  brought  an  action  of 
ti'espass  against  the  persons  using  that  force  ?    Nay,  if 
the  slave,  acting  upon  his  newly  recovered  right  of  free- 
dom. 
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dom,  had  determiaed  to  riadicate  that  right,  origindly 
the  gift  of  nature,  and  had  resisted  the  force,  and  his  ' 
death  had  ensued  in  the  course  of  such  resistance,  can 
there  be  any  doubt  that  every  one  who  had  contributed 
to  that  death  would,  according  to  our  laws,  be  gnil^  of 
murder  ?  That  is  subsUnCtally  decided  by  Sommertetf* 
case,  from  which,  it  is  clear,  that  such  would  have  been 
the  ctmseqoence  bad  these  slaves  been  in  Et^lond  t  and. 
so  fiu*  as  this  question  is  concerned,  there  is  no  de- 
ference between  an  English  ship  and  the  soil  of  Eng- 
land 1  for  are  not  those  on  board  an  English  ship  as 
much  protected  and  governed  by  the  English  laws  as  if 
they  stood  upon  English  land  ?  If  there  be  no  differ- 
ence in  this  respect,  Sommerseifs  case  has  dedded  die 
present:  he  was  held  to  be  entitled  to  his  disdurge, 
and,  consequently,  all  persons  attempting  to  force  him 
back  into  slavery  would  have  been  trespassers,  and  If 
death  had  ensued  in  using  that  force  would  have  be^ 
guilty  of  murder.  It  has  been  sud,  that  Kr  G.  0)de- 
hum  might  have  sent  them  back.  He  certainly  was  not 
boond  to  recdve  them  into  his  own  ship  in  the  first 
instance,  but  having  done  so,  he  could  no  more  ha*e 
forced  tbem  bock  into  slavery  than  he  could  have  ootA- 
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shivery,  it  has  done  so  within  certain  limits  only;  and       1824. 
I  deny  that  in  any  case  an  action   has   been  held  to 

.  .   .  Forms 

be  maintainable  in  the  municipal  courts  of  this  coun-  ^ngahui 
try,  founded  upon  a  right  arising  out  of  slavery.  Let 
us  look  to  the  history  of  the  odious  traffic  out '  of 
whicii  the  relation  of  master  and  slave  in  the  West  Indies 
has  arisen.  Queen  Elizabeth  expressed  her  hope  to 
Sr  J(^n  Hawkins  that  the  negroes  went  voluntarily  from 
Africa  to  submit  to  domestic  slavery  in  another  country, 
and  declared,  that  if  any  force  was  used  to  enslave  them, 
she  doubted  not  it  would  bring  down  the  vengeance  of 
heaven  upon  those  who  were  guilty  of  such  wickedness* 
It  is  unfortunate,  however,  for  the  memory  of  that  queen, 
that  in  her  reign  patents  were  granted  to  encourage  the 
trader  and  those  were  followed  up  by  acts  of  parliament 
expressly  recognising  it.  The  legislature  interfering 
from  motives  of  humanity,  r^ulated  the  mode  of  trans- 
porting slaves,  and  also  the  making  of  insurances  upon 
them*  An  act  was  also  passed  soon  after  we  had  accom- 
plished our  own  liberty,  viz.  the  9  &  10  )^.  3.  c,  26.  s.  7, 
8, 9*  which  certainly  speaks  of  these  unhappy  beings  by  the 
degrading  appellation  of  merchandize,  and  of  their  behig 
brought  to  Englandj  not  as  the  termination  of  the  vpy- 
agOf  but  as  a  place  at  which  ships  might  call.  I  think, 
however,  that  notwithstanding  that  act,  if  they  had 
come  here  and  got  within  the  waters  of  Englandj  they 
might  have  been  discharged  by  means  of  writs  of  habeas 
corpus.  There  was  also  a  statute  passed  in  the  reign  of 
G.  2.  (a),  by  which  slaves  in  the  West  India  islands,  like 
other  property,  were  made  saleable,  and  subject  to  the 
dabts  of  the  persons  to  whom  they  belong.  Both  those 
statutes,  however,  were  local  in  their  application,  being 

(a)  5  G,  2.  c.  7.  *.  4. 

Vol.  II.  I  ^  confined 
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confined  to  the  West  India  ieUntls  only.  I  do  not* 
therefore,  feel  myself  fettered  by  any  thing  expresied 
^iwui  in  ^ther  of  them,  in  prooouncing  the  same  ofnoioa 
upon  the  rights  growing  out  of  slavery,  as  if  they  had 
never  passed.  If,  indeed,  there  had  been  any  express 
Jaw,  commanding  us  to  recognise  those  rights,  we  mif^ 
thai  have  been  called  upon  to  consider  the  propriety, 
of  that  which  has  been  said  by  the  great  commen-. 
tator  upon  the  laws  of  this  country,  "  that  if  aay. 
human  law  should  allow  or  injoin  us  to  commit  aa. 
offence  against  the  divine  law,  we  are  bound  to  trans- 
gress that  human  law."  (a) 

There  is  no  statute  recognizing  slavery  which  operatea 
in  the  part  of  the  British  empire  in  which  we  are  now 
called  upon  to  administer  justice.  It  is  a  relation  whicb 
has  always  in  British  courts  been  held  inconsistent  with 
the  constitution  of  the  country.  It  is  matter  of  pride: 
to  me  to  recollect  that,  whilst  economists  and  politiciaiu 
were  recommending  to  the  legislature  the  protection  of 
this  traffic,  and  senators  were  framing  statutes  for  its  pro* 
motion,  and  declaring  it  a  benefit  to  the  country,  the' 
judges  of  the  land,  above  the  age  in  which  they  lived, 
standing  upon  the  high  ground  of  natural  right,  and 
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master  and  slave  has  been  recognised  in  this  country.  1824. 
I  am  aware  of  the  case  in  LevhiZy  but  there  the  ques-  — — 
tion  was  never  decided,  and  if  it  had,  in  the  case  of  ugnmu 
Smith  V.  Gotddj  the  whole  court  declared  that  the  opi- 
nion there  expressed  is  not  law.  And  the  same  had 
before  been  said  by  Lord  HoU  in  the  case  of  Chamber'^ 
lain  V.  Harvey,  {a)  The  case  of  Smith  v.  Brown  and 
Cooper  has  been  misunderstood.  It  has  been  supposed  to 
establish  the  position,  that  an  action  may  be  maintained 
here  for  the  price  of  a  negro,  provided  the  sale  took  place 
in  a  country  where  negroes  were  saleable  by  law.  But 
that  point  was  not  decided.  The  court  only  held,  that 
the  question  could  not  be  agitated  unless  tliat  fact  was 
averred  on  the  face  of  the  declaration.  In  this  case  the 
slaves  belonged  to  the  subject  of  a  foreign  state.  The 
plaintiff,  therefore,  must  recover  here  upon  what  is  called 
the  comitas  inter  communitates ;  but  it  is  a  maxim,  that 
that  cannot  prevail  in  any  case  where  it  violates  the  law 
of  our  own  country,  the  law  of  nature,  or  the  law  of 
God.  The  proceedings  in  our  courts  are  founded  upon 
the  law  of  England^  and  that  law  is  again  founded  upon 
the  law  of  nature  and  the  revealed  law  of  God.  If  the 
right  sought  to  be  enforced  is  inconsistent  with  either 
of  these^  the  English  municipal  dourts  cannot  recognise 
it.  I  take  it,  that  that  principle  is  acknowledged  by 
the  laws  of  all  Europe.  It  appears  to  have  been  re- 
cognised by  the  French  courts  in  the  celebrated  case 
alluded  to  by  Mr.  Hargrove  in  his  argument  in  Sum- 
merseifB  case.  Mr.  Justice  Blaclcstone  in  his  Comnien- 
tarieSi  vol.  i.  p.  42.  says,  '*  upon  the  law  of  nature  and 
the  law  of  revelation,  depend  all  human  laws ;  that  is  to 
say,  no  human  law  should  be  suffered   to  contradict 

(a)  1  Ld.  Raym.  146. 

I  i  2  these." 
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these."  Now  if  it  canbeshewn  that  slavery  is  against  tbe 
4aw  of  nature  and  the  law  of  God,  it  cannot  be  reco^ 
nised  in  our  courts.  In  vol.i.  p.  i2i.,  the  same  writer 
saySf  "  the  law  of  England  abhors,  and  will  not  endure 
the  existence  of  slavery  within  this  nation ;"  and  he 
afterwards  says,  that  "  a  slave  or  negro,  the  instant  he 
lands  in  England,  becomes  a  freeman,  that  is,  the  law 
will  protect  him  in  the  enjoyment  of  his  person  and  bis 
property.  Yet,  wKh  regard  to  any  right  which  the 
master  may  have  lawfully  acquired  to  the  perpetual  sw- 
vice  o^  John  or  Thomas,  this  will  remain  exactly  in  ibe 
same  state  as  before ;"  and  then,  afler  some  other  oI>- 
servations  which  it  is  unnecessary  to  notice,  he  s^s, 
"  whatever  service  the  heathen  negro  owed  of  right  to 
his  master,  by  general,  not  by  local  law,  the  same 
(whatever  it  be)  is  he  bound  to  render  when  brou^t 
to  England  and  made  a  Christian."  Whatever  sorice 
he  owed  by  the  local  law,  is  got  rid  of  the  moment  be 
got  out  of  the  local  limits.  Now  what  service  can  we 
owe  by  tlie  general  law  ?  Service  to  our  couhtr}*,  service 
to  our  relations  for  the  protection  they  have  affi>rded  us, 
and  service  by  compact.  A  state  of  slavery  exdodes 
all  possibility  of  a  right  to  service  arising  by  either  of 
ihcsc  nieaiii.     A  §lave  has  no  country,  he  ii 
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put  down  an  usurpation  against  the  rights  of  nature,       1824. 

but  we  had  participated  too  largely  in   the  iniquitous       p""" 

traffic  to  be  justified  in  throwing  tlie  first  stone,  and       «^««'«« 

may  be  considered  as  having  paid  this  sum  as  a  sin- 

ofiering  for  our  transgressions.     In  Sommerseii^  case  (a) 

Xiord  Mansfield  observes,   "  The  difficulty  of  adopting 

the  relation  without  adopting  it  in  all  its  consequences, 

is  indeed  extreme,  and  yet  many  of  those  consequences 

are  absolutely  contrary  to  the  municipal  law  o^  England* 

We  have  no  authority  to  regulate  the  conditions  in 

which  law  shall  operate."     Sommersett  was  discharged. 

He  might  then  have  maintained  an  action  against  those 

who  had  detained  him ;  and  if  that  be  so,  how  can  any 

action  be  maintained  against  these  defendants  for  not 

assbting  in  the  detention  of  these  men?    The  place 

where  the  transaction  took  place  was,  with  respect  to 

this  question,  the  same  as  the  soil  of  England.     Had  the 

defendants  detained  these  men  on  board  their  ships  near 

the  coast  of  England^  a  writ  of  habeas  corpus  would 

have  set  them  at  liberty.     How  then  can  an  action  be 

maintained  against  these  gallant  officers  for  doing  that 

of  their  own  accord  which,  by  process  of  law  in  a  British 

court  of  justice,  they  might  have  been  compelled  to  do  ? 

I  have  before  adverted  to  the   narrower  ground  upon 

which  this  case  might  have  been  decided,  but  if  slavery  be 

recognised  by  any  law  prevailing  in  Easl  Florida^  the 

operation  of  that  law   is  local.     It  is  an  antichristian 

law,  and  one  which  violates  the  rights  of  nature,  and 

therefore  ought  not  to  be  recognised  here.     For  these 

reasons  I  am  of  opinion,  that  our  judgment  must  be  for 

the  defendants. 

Judgment  for  the  defendants. 

(u)  uojiou^irsst.  r.  7i>. 
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Bates  against  Cort. 


DacUntion 
itaud,  that  by 
agreement  be- 
tween plainlilT 
and  G.  G,  . 
nUinliffaencd 
to  aell  and  de- 
liver to  G.  G- 
a  lace  Qudiioe 
r<v  saw. ;  to 
be  paJd  (hut. 

and  llie  rctidue 


be  paid  to  de- 

■ruttee  for  tbc 
ptaintiir,  and  in 
case  or  any  de- 
fiiult,  plaintiff 


of  tlic  defend- 
ant, appoinUng 
him  to  nicri-rt 


ASSUMPSIT  on  a  special  agreement.  Hie  fini 
count  of  the  declaration  stated,  that  by  a  cer^in 
memorandum  of  agreement  made  between  plaintiff  and 
une  G.  G.,  the  plaintiff  agreed  to  sell  and  deliver,  lo 
G.  G.  a  lace  machine,  then  in  a  working  condUuMi,  for 
220/.,  to  be  paid  for  as  follows:  iOl.  to  be  paid  oo 
delivery,  and  II,  per  week  thereafter  until  the  fiiU 
amount  was  discharged,  witli  lawful  interest;  and  it  was 
tliereby  mutually  agreed  that  the  1/.  jier  week  should  be 
paid  to  the  defendant,  who  was  authorised  to  rec^re  tbe 
rame  for  the  plaintiff  ss  his  trustee.  And  in  case  of  de- 
fault of  G.G.  paying  the  defendant  1/.  per -week,  be 
should  forfeit  the  whole  money  which  might  be  then 
paid,  and  the  machine  should  be  returned  to  the  plain- 
tiff. And  thereupon  afterwards,  to  wit,  on,  &c.,  in  cchi- 
sideration  of  the  premiseti,  and  of  the  plaintiff  at  the 
request  of  the  defendant,  appointing  him  to  reeeiTe  tbe 
.ill  hiiiii  of  1/.  per  wtck  for  tht'  machine  from  G.  G^ 


Cost. 
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•  • 

yet  defendant,  although  requested,  would  not  pay  plain-  1824. 
tiff  the  said  arrears  of  61^|  or  any  part.  The  second  """" 
count,  in  like  manner,  set  out  the  agreement,  the  pro-  agamtt 
mise  of  defendant,  part  performance,  and  subsequent 
default  by  G.  G. ;  and  then  proceeded,  ^'  although  the 
plaintiff  did,  on,  &c.,  appoint  defendant  to  receive  the 
weekly  payments,  and  hath  always  been  willing  to  suffer 
him  to  receive  them,  and  to  take  the  said  machine  to  and 
for  his  own  use  and  benefit,  of  which  defendant  had 
notice,  yet  defendant  would  not  pay  the  balance  due 
firom  G.  G.  to  the  plaintiff."  Pleas,  first,  general  issue ; 
secondly,  that  the  promise  in  the  first  count  was  to 
answer  for  the  default  of  another,  and  that  the  only  con- 
sideration for  it,  was  the  appointment  of  the  defendant 
to  receive  the  weekly  payments,  and  that  there  was  no 
agreement  or  memorandum  thereof  in  writing  signed  by 
dcfetidtot,  or  any  person  duly  authorised,  wherein  any 
other  consideration  was  stated.  Thirdly,  a  similar  plea 
to  the  second  count.  The  replication,  afler  protesting 
that  the  promise  of  defendant,  laid  in  the  first  count, 
was  not  for  the  default  of  another,  and  that  the  ap- 
pointment of  defendant  was  not  the  only  consideration, 
set  out  an  agreement  in  writing  between  the  parties. 
8iinilar  replication  to  the  third  plea.  General  demurrer 
and  joinder. 

CkM/j  in  support  of  the  demurrer.  The  pleas  seem 
to  have  been  drawn  with  a  view  to  found  an  objection 
on  the  seventeenth  section  of  the  statute  of  frauds ;  but 
tbe  declaration  is  bad  at  common  law,  the  promise  as 
laid  being  void  for  want  of  consideration.  Forth  v.  Sian^ 
ton.  (a)    The  appointment  of  the  defendant  to  receive 

(c)  1  Wms.  Saund.  210.  and  n.*(2.) 

I  i  4  the 
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the  weekly  instalments  is  tbe  only  consiileraUon  alkged* 
but  be  was  bound  to  pay  the  money  over  as  soon  aa  he 
received  it ;  indeed  tbe  plaintiff  might  have  sued  him  fn* 
it,  without  even  making  a  previous' demand.  In  Baker 
V,  Jacob  (a),  it  was  held  that  an  agreement  "  to  ^jrbear 
for  a  little  while"  was  not  a  suiBcient  consideration ; 
and  EUee  v.  Galward  {li^  sbews  that  a  count  merely  set- 
ting out  the  non-performance  of  a  promise,  is  not  sufit- 
cient ;  it  must  also  shew  a  ronsideration  for  the  promise. 
{He  was  then  stopped  by  the  Court.) 

Mannhig  contra.  The  question  certainly  tnms  on  the 
Ibrm  of  the  declaration,  not  upon  the  subsequent  plead- 
ings; for  if  that  be  good,  the  pleas  are  clearly  bad.  The 
first  count,  perhaps,  caimot  be  supported,  but  (he  seoood 
may ;  for  however  informally  the  facts  may  be  stated  on 
the  record,  yet,  if  upon  the  whole  there  appears  to  have 
been  an  undertaking  by  the  plaintiff  to  let  the  defendant 
take  the  machine,  that  is  a  sufficient  consideration  for 
his  promise.  Now,  upon  such  an  agreement  as  that 
sLatnl,  an  action  would  He  against  the  phiintiff  for  not 
suffering  the  defendant  to  lake  the  machine. 
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chine,  but  tliat  docs  not  appear  to  have  been  in  pursu-  1824. 

ancc  of  any  pre-existing  ogreementy  nor  does  the  whole  — — 

import  any  obligation  on  the  plaintiff  to  let  the  defendant  agamst 
take  it.     The  declaration  is  therefore  bad,  no  sufficient 
ooosidcration  for  the  defendant's  promise  being  shewn. 

Judgment  for  the  defendant. 


Cost. 


Thomas  and  Another,  Assignees  of  R.  Hobson, 
a  Bankrupt,  against  Heathorn. 

A  SSUMPSIT  by  the  plaintiffs,  as  assignees  of  Hob-  VtehnOaa  In 

--,1  J.  MimiUfTtit  by 

soHj  a  bankrupt.    The  first  count  of  the  declaration  the  mmgo^n  of 


stated,  that  the  defendant  was  indebted  to  the  bankrupt  ^UKtcdSuA tli« 
bdbre  his  bankruptcy,  in  the  sum  of  1000/.  for  goods  ^JSJIJJ^S^ 
sold,  &c.  and  the  promise  was  alleged  to  be  made  to  the  ^^^^SS^JST 
bankrupt  before  his  bankruptcy.      There  were  seven  ||?J5*^i/"* 

goods  loldf  &c«y 

Other  counts,  in  each  of  which  the  sum  mentioned  as  •ad  ooaduded 

by  fftwt'iMr  thai 

doe  was  1000/.,  and  in  all  these  counts  the  promises  tlie  pkindST 
were  laid  to  have  been  made  to  the  bankrupt  before  his  danuige  to  thai 
bankruptcy*    There  was  also  another  set  of  counts  laying  SMt^before  tibe 
the  promises  to  have  been  made  to  the  assignees  since  the  ^I^'JJJ*^- 
bankruptcy.    The  defendant  pleaded,  first,  non-assump*  f^*  ••^ 
sit  to  the  whole  declaration;  and  secondly,  as  to  the  bwikniptwid 

the  defendentr 

first  eight  counts,  that  after  the  making  of  the  promises  the  latter  was 

found  to  be 

in  those  counts  mentioned,  and  before  Hobson  became  indeUed  to  the 
a  bankrupt,  and  before  the  commencement  of  the  suit,  sum  or%ci.,  * 
to  wit,  on,  &c.  at,  &c.  an  account  was  had  and  stated  .^'uie  ba£ 

nipt  drew  a 
bill  upon  the 
defendant,  which  the  defendant  accepted  for  and  on  account  of  the  said  several  promises  in 
the  declaration  mentioned,  by  reason  whereof  the  defendant  became  liable  to  pay  the  bill. 
Hie  plaintiff  having  replied  over,  it  was  held,  upon  demurrer  to  the  replication,  that  the 
plea  was  bad,  inasmucli  us  it  was  pleaded  to  the  whole  of  the  demand ;  and  the  giving  of  a 
bill  for  400^.  wa6  uot,  in  point  of  law,  a  bati^action  of  1000/.,  the  amount  of  the  debt 
claimed. 

between 
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1824.        betweea  Hobson  and  the  defendant,  of  and  otmcenung 

J~  the  sums   of  money  ia   those  counts  mentioned;  oocl 

ae/^Mt        upon  8ucb  accountinc,  the  defendant  was  found  to  be 

indebted  to  Hobion  in  the  sum  of  400/.,  for  which  taid 


sum  of  400/.,  Habsons  according  to  the  usage  and  c 
of  merchants,  made  his  bill  of  exchange,  and  directed 
the  same  to  the  defendant,  and  thereby  required  the 
defendant}  three  months  afler  the  date  thereof,  to  pay 
to  Hobson  or  his  order  the  sum  of  400/.  for  value  re- 
ceived, and  ddivered  the  bill  to  the  defendant,  vho 
thereupon  accepted  the  same  for  and  on  account  of  the 
said  several  promises  and  undertakings  in  the  said 
counts  mentioned ;  and  by  reason  thereof^  the  detetdant 
became  and  from  thence  continually,  until  Hobson  be- 
came a  iMokrupt,  was  liable  to  pay  ro  Hobson  or  faia 
order,  and  ^nce  the  bankruptcy  to  the  order  of  Hobson 
or  the  plaintifis  as  his  assignees,  the  money  in  the  bill 
specified.  Replication  to  the  first  plea  joining  issue ; 
and  to  the  second*  that  before  Hobson  became  a  bank- 
rupt, to  wit,  on,  &c.  at,  &c.  when  the  bill  was  due  and 
payable,  it  was  duly  presented  to  the  defendant  for 
payment,  who  was  requested  to  pay  the  same,  bnt  that 
e  did  not  pav  the  same  cither  to  the 
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then  unpaid  in  the  possession,  or  under  the  control  of 
the  pliuntiifs. 

Campbell,  in  support  of  the  demurrer.     The  case  of 
Kearslake  v.  Morgan  (a)   is  an  authority  to  shew  that 
this  plea  is  good.     IBayley  J.    There  is  this  difference 
between  the  two  cases.     Here,  this  plea  is  pleaded  to 
the  whole  demand  contained  in  the  first  eight  counts. 
There  only  to  parcels  of  the   demand.]      This  plea 
would  be  good  upon  -general  demurrer,  and  the  plaintiffs 
baviug  replied  over,  no  other  objection  can  be  taken  to 
the  pica,  except  such  as  might  be  taken  upon  general 
demurrer.     Now,  the  fair  intendment  of  the  plea  is, 
that  upon  taking  the  account  the  defendant  was  in- 
:dcbted  in  no  more  than  4002.,  and  that  that  was  the  ba- 
lance then  due.    The  plea  is  certain  to  a  common  intent, 
which  is  sufficient  upon  general  demurrer.     IBojflqf  J. 
Then  you  must  contend,  that  if  issue  had  been  taken 
upon  the  fact,  whether  more  than   400/.  was  due^  it 
would  have  been  an  answer  to  the  whole  plea.]    It  is 
also  averred,  that  the  bill  was  accepted  for  and  on  account 
of  the  promises  in  the  declaration ;  and  in  Bichardson  v. 
Bickman  (&),  the  plea  appears  to  have  been  pleaded  to 
the  whole  demand.    [^Hobroyd  J.   That  does  not  suffi- 
ciently appear,  nor  was  the  objection  ever  taken.]    Sup- 
posing the  plea  to  be  good  on  the  &ce  of  it,  this  repli- 
cation is  insufficient,  because  it  does  not  shew  that  the 
bill  was  still  in  the  hands  of  the  assignees.     That  &Gt 
being  in  the  knowledge  of  the  plainti£&  or  the  bankrupt, 
ought  to  have  been  averred  by  them.     It  does  not  ap- 
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(a)  5  T.R.  513.         (6)  B.  R.  M.  16  G.  3.^  cited  in  5  T.  Btp.  517. 
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penr  that  the  bill  bad  not  been  negotiated,  it  may  be 
inferred  that  it  has,  and  that  the  defendant  may  be 
avunt  called  upon  to  pay  the  debt  a  second  time.  The  repli- 
cation does  not  state  by  whom  the  bill  was  presented, 
nor  that  the  bankrupt  or  his  as^gnees  ever  required  the 
defendant  to  pay  it. 

Holt,  contra,  was  stopped  by  the  Court. 

Bayley  J.  I  atn  of  opinion  that  this  plea  is  bad. 
It  is  perfectly  clear,  that  a  plea  which  professes  to  be  an 
answer  to  the  whole  declaration,  but  which,  in  fact,  is  an 
answer  to  part  only,  is  bad.  Now,  this  plea  professes  to  be 
an  answer  to  the  whole  of  the  first  eight  counts  of  the  de- 
claration. M^at  is  the  charge  contained  in  tho^  counts? 
Each  count  charges  the  defendant  with  a  debt  of  1000^ 
and  states  that  (he  plaintiffs  have  sustained  damages  to 
that  amounL  If  they  could  have  proved  that  they  were 
damnified  to  that  extent,  they  would  have  been  entitled  to 
recover  the  full  amount.  In  answer  to  that  demand,  the 
defendant  pleads  that  an  account  was  stated  between  the 
bankrupt  and  himself,  and  that  he,  the  defendant,  was 
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lOOO;.,  is  a  good  discbarge  in  law  of  the  latter  debt.        1824. 

But  it  is  perfectly  clear,  that  in  point  of  law  the  pay- 

ment  of  a  smaller  sum  cannot  be  pleaded  as  a  satisfaction        agaijiMt 

Hrathokn. 

for  a  larger.  That  being  so,  I  am  of  opinion,  that  in- 
asmuch as  this  plea  is  pleaded  as  an  answer  to  the  whole 
demand  contained  in  the  first  eight  counts  of  the  de- 
claration, it  is  bad,  and  that  the  plaintiffs  are  entitled 
to  the  judgment  of  the  Court. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  cor- 
rect way  of  pleading  in  this  case  would  have  been  to  say, 
as  to  all  the  sums  of  money  except  400/.  non-assumpsit, 
and  then  as  to  that  sum,  that  the  bill  was  given  as 
stated  in  the  second  plea.  Here  the  plea  is,  that  the 
defendant  upon  accounting  was  found  to  be  indebted  in 
400/.,  and  that  the  bill  of  exchange  was  given  for  that 
4002.  Now  it  is  consistent  with  that  allegation,  that 
much  more  may  have  been  due.  The  defendant  may 
have  been  found  to  be  indebted  in  400/.,  but'  it  might 
not  have  been  possible  to  ascertain  at  that  time  whether 
more  was  due  or  not.  In  the  case  of  a  plea  of  tender, 
the  tender  of  the  larger  sum  is  a  good  answer  to  a  de- 
mand for  a  smaller,  on  the  principle  omne  majus  in  se 
continet  minus;  so  a  set  oif  of  a  smaller  sum  is  sufficient, 
because  a  part  only  may  be  set  off.  Here,  the  ac- 
ceptance of  the  400/.  for  and  on  account  of  the  several 
promises  and  undertakings  mentioned  in  the  declaration 
extinguishes  the  debt  claimed  only  to  that  amount. 
Generally  speaking,  the  mere  acceptance  of  a  less  sum 
is  not  in  law  any  satisfaction  of  a  greater  sum.  An 
agreement  between  a  debtor  and  creditor,  that  part  of  a 
larger  sum  due  should  be  paid  by  the  debtor  and  ac- 
cepted 
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1 824.  cepted  by  the  creditor  as  a  satisfaction  for  the  whole, 
""■  might,  under  special  circumstances,  operate  as  a  dis- 
a^inu  charize  of  the  whole  debt  But  then  the  legal  effect  of 
such  an  agreement  might  be  considered  to  be  the  same 
as  if  the  whole  debt  had  been  paid,  and  part  had  been 
returned,  as  a  gift  to  the  party  paying.  Here,  the  plea 
is  merely  that  the  bill  of  exchange  for  4002.  was  ac- 
cepted in  discharge  of  a  debt  of  1000/.,  but  that  cleaity 
is  a  bad  plea,  because  the  mere  acceptance  of  4002L 
does  not  necessarily  operate  in  point  of  law  as  an  ex- 
tinguishment of  the  debt  of  1000/.  I  am  therefore  of  ' 
opinion,  that  the  judgment  of  the  Court  must  be  for  the 
plainti£&. 

Best  J.  concurred. 

Judgment  for  the  plaintifik 

See  Mr.  Stepfien*s  Treatift  <m  the  Principles  of  Pleading,  p.  233. 
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Britten  and  Wilson  against  William  Webb. 


THE  first  count  of  the  declaration  was  upon  a  bill  of  Dedawtion 
exchange  for  5001.  drawn  by  the  plamtins  upon  one  exchange 
Francis  fVebbj   payable  six  months  after  date  to  their  plaintiffs  upon 
order,  and  accepted  by  him,  which  said  bill  was  indorsed  doncd  by  the 
by  the  plaintifls  to  William  Webb,  and  re-indorsed  by  S^^tTwid 
him  to  the  plaintiffs.     The  declaration    then  aveiTed,  J?^^*^*^ 
that  at  the  time  of  the  drawing  of  the  said  bill  of  ex-  pontiffs. 

*^  Avermentt  that 

change  by  the  plaintifls,  and  of  the  indorsement  thereof  at  the  time  uf 

the  Aawinff  of 

by  the  defendant  to  the  plainti£&,  it  had  been  agreed  the  said  bill, 
by  and  between  the  plaintifK  and  defendant,  that  the  donement  by 
name  of  the  defendant  should  be  indorsed  upon  the  said  i^^^he  plaintiffs 
bill  of  exchange  as  a  security  to  the  plaintiffs  for  the  JJ^^'bSween 
dae  payment,  of  the  said  sum  in  the  said  bill  of  exchange  *^*^  ^rf^M * 
mentioned,  by  the  said  Francis  Webb  to  them,  the  plain-  defendant 

should  be  in- 

tiffs  y  and  that  the  said  bill  of  exchange  was  so  indorsed  doned  upon 

the  bill  as  a 

by  the  defendant  under  such  agreement,  and  for  such  security  to  the 

purpose  only,  to  wit,  on,  &c.  at,  &c. ;   and  that  they,  the  due  pay- 

the  plaintiffs,  took  and  received  such  bill  in  satisfaction  ^*i?./^^d 

of  such  debt  of  the  said  Francis  Webb,  upon  the  faith  Jl';;;j^*iXsed 

and  confidence  that  the  said  defendant  would  so  indorse  ^y  the  defend- 

ant  under  such 
agreement,  and 
for  such  purpose  only,  and  that  the  plaintiffs  took  and  received  the  bill  in  satisraction  of  such 
debt  of  the  said  F»  W, ,  upon  the  faith  that  the  defendant  would  indorse  the  same  as  such  secu- 
rity,  and  that  tlie  indorsement  by  plaintiff's  was  made  without  any  consideration,  and  for  the 
purpose  only  of  procuring  the  indorsement  of  the  defendant,  and  making  the  bill  negotiable. 
Aveiment,  that  the  bill  was  presented  to  F.  W;  and  that  he  refused  to  pay,  and  thai 
notice  of  such  refusal  was  given  to  the  defendant,  and  he  thereby  became  liable  to  pay,  and 
being  liable,  promised :  Held,  upon  demurrer,  that  this  declarfition  was  bad,  inasmuch  as^ 
if  the  action  was  founded  upon  the  bill,  the  plaintiff' could  only  recover  accordmg  lo  the 
custom  of  merchants,  and  by  that  custom  the  plaintiff's,  as  indorsers  and  drawers,  would  be 
liable  to  pay  the  amount  of  the  bill  to  the  defendant ;  and  if  the  action  was  considered  as 
founded  upon  the  special  contract,  it  was  not  maintainable,  inasmuch  as  there  was  not  any 
consideration  for  the  defendant's  indorsement. 

the 
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K 
ISSt.       the  same  as  such  security  as  aforesaid;  and  that  tlie 

„  indorsement  so  as  arorcsaid  mode  by  them   the  plain- 

^nfntf  tifTs  to  tlic  defendant,  was  mode  without  any  consider- 
ation received  liy  them  from  the  defendant,  and  for  the 
purpose  only  of  procuring  the  indorsement  oC  the  de- 
fendant and  making  the  said  bill  of  cxclionge  negouoble, 
to  wit,  &c.  The  dccIaraUon  then  averred  presentment 
to  F,  WelA,  and  refusal  by  him  to  pay  and  notice  to 
the  defendant  of  such  rdusol ;  and  thai  the  defendant 
by  reason  of  the  custom  of  mcrchnnts  became  liable  to 
pay,  and  being  liable,  promised,  &c  Breach*  non- 
payment.    To  this  count  the  defendant  demurred. 

Titidaf,  in  support  of  the  declaration,  was  calletl  upon 
by  the  Court.  It  must  be  admitted,  that,  according  to 
Bishop  V.  Hayuoardifl),  the  plaintiffs  could  not,  ta  in- 
dorsees of  the  bill,  maintain  an  action  against  the  de- 
fendant founded  merely  on  the  custom  of  merchants. 
Because,  the  defendant,  in  the  same  character  of  indor- 
se^ would  be  entitled  to  recover  back  again  from  the 
plainti£&  the  identical  sum  which  the  latter  claim  in  this 
action.  But  in  that  case  it  was  admitted*  that  there 
micht  be  circumstances  which,  if  disclosed  on  the  record. 


WUB. 
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Abbott  C.  J.  I  am  of  opinion  that  judgment  must  1824. 
be  given  for  the  defendant.  If  this  decFaration  be  con- 
ludered  as  founded  upon  the  bill  of  exchange,  the  right  affainu 
of  the  plaintiffs  to  recover  must  depend  upon  the  usage 
and  custom  of  merchants.  Now,  according  to  that 
custom^  the  plaintiffs  as  indorsers  and  drawers  would 
be  liable  to  pay  the  bill  to  the  defendant  the  indorsee, 
whereas  the  plaintifis  claim  to*  receive  the  amount 
from  the  defendant.  If  on  the  other  hand  the  action 
be  founded  upon  the  special  contract,  then  they  cannot 
recover,  because  it  does  not  appear  tliat  there  was  any 
consideration  for  the  defendant's  indorsement.  The 
plaintifis  could  not  have  maintained  any  action  against 
the  defendant  for  not  indorsing  the  bill  according  to  his 
promise. 

Bayley  J.  I  am  of  the  same  opinion.  This  count 
18  contradictory ;  it  alleges,  in  the  first  instance,  that  the 
plaintiffs  by  their  indorsement  appointed  the  money  to 
be  paid  to  the  defendant,  and  then  that  they  did  not 
appoint  the  money  to  be  paid'  to  the  defendant,  for 
that  the  indorsement  was  ineffectual.  As  to  the  special 
agreement,  there  was  no  consideration  for  it.  Besides, 
the  plaintiffs  are  not  at  liberty  to  set  up  a  parol  con- 
tract inconsistent  with  a  written  contract,  and  that 
would  be  the  effect  of  enabling  them  to  recover  on  this 
declaration  against  the  defendant.  For  it  appears  by 
the  bill  of  exchange,  which  was  in  writing,  that  the  de- 
fendant was  entitled  to  have  the  contents  of  the  bill  paid 
to  him,  whereas  the  effect  of  the  agreement  attempted 
to  be  set  up,  is  to  shew  that  it  never  was  intended  to  be 
paid  to  him,  but  that  he  should  be  a  surety  for  the  pay- 
ment  of  it  to  the  plaintiffs. 

Vol.  II.  K  k  Holroyd 
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1824.  HoLROYD  J.     In  support  of  the  first  count  of  this 

Biumir  declaration,  it  is  necessary  to  make  out  that  the  action  is 
^^*^  maintainable  either  upon  the  special  agreement  stated 
in  that  count,  or  upon  the  bill  of  exchange  according  to 
the  custom  of  merchants.  Now  the  action  is  not  main- 
tainable upon  the  bill  of  exchange  according  to  the  de- 
cision of  Bishop  V.  Hayaxirdf  because  that  would  pro- 
duce a  circuity  of  action.  That  being  so,  then  the 
action  (if  maintainable  at  all)  must  be  founded  upon  the 
special  agreement;  but  in  order  to  make  that  agree- 
ment binding,  some  consideration  ought  to  be  showti. 
The  declaration  states  that  it  was  agreed  between  the 
plaintiffs  and  the  defendant,  that  the  name  of  the  de- 
fendant should  be  indorsed  upon  the  bill  as  a  securi^ 
for  the  payment  of  the  money  by  Francis  Webb^  the  latter 
being  indebted  to  the  plaintiffs.  It  does  not  iqipear, 
therefore,  that  there  was  any  consideration  moving  from 
the  plaintiffs  to  the  defendant  to  induce  him  to  indorse 
the  bill.  That  t)eing  so,  the  agreement  was  void,  and 
the  judgment  must  be  for  the  defendant. 

Judgment  for  defendant. 


MiLLMAN  against  PRAi*r. 

^l\^A^T  C^^^  ^^^  slander  of  title.  The  declaration  stated, 
taUe,  itap.  ^^ji^^  before  the  time  of  committinfr  the  srievances 

peared  by  the  o  o 

declaration         complained  of,  M.  W.  and  H.  L,  were  lawfully  possessed 

that  the  plain-  .  .  .  "   ^^^^^ 

tiffhadacer-     of  certain  premises  for  the  residue  of  a  certain  term  of 

tain  interest  in 
the  premises, 

and  that  by  an  agreement  between  himself  and  the  defendant,  (from  whom  he  derived  that 
interest,)  he  had  a  clear  right  to  dispose  of  the  whole  of  thnt  interest,  but  only  a  doubtful 
right  to  dispose  of  anv  portion  of  it ;  and  the  plaintiff  averred  that  he  put  up  his  tcdd  m- 
terett  to  auction,  and  Uiat  defendant  published  a  libel  of  and  concerning  his  right  to  adi 
the  mad  interest ;  the  eridenoe  being,  that  he  oflered  for  sale  a  portion  of  that  interest 
only :  Held,  that  this  wai  a  fiUal  tariance. 

ninety- 


m  THE  Fourth  Year  op  GEORGE  IV,  ^87 

ninety-nine  years,  commencing  March  25th,  1 79 1,  which        1 824« 
premises  had  been  assigned  by  defendant  to  them  in      millmah 
trust  to  sell  the  same ;  and  that  thereupon,  and  before,        ^^^ 
&c.  the  said  premises  were  conveyed  by  indenture  by 
the  said  M.  W.  and  H*  L.  and  defendant,  to  the  plain- 
ti£^  for  the  residue  of  the  said  term.     And  by  a  certain 
agreement  made^  at  the  same  time  as  the  last  mentioned 
indenture,  between  plaintiff  and  defendant,  it  was  agreed 
that  defendant  at  certmn  times,  and  upon  certain  terms, 
(particularly  set  out  in  the  declaration,)  should  be  at 
liberty  to  repurchase  the  premises.     ^^  Provided  also, 
and  it  was  by  the  said  agreement  expressly  agreed  and 
declared  between  the  parties  thereto^  that  in  case  the 
fdamtiff  should  at  any  time  thereafter   be  under   the 
necessity  of  selling  the  premises,  he  should  be  at  liberty 
so  to  do,  upon  giving  the  defendant  six  months  nodce 
in  writings  of  his  intention,  unless  the  defendant  should, 
in  the  meantime,  pay  him  the  sum  of  1600^.  for  the 
repurchase  of  the  premises."   The  plaintiff  then  averred, 
that  he  was  under  the  necessity  of  selling,  and  gave  de- 
fendant six  months  notice  of  his  intention,  who  did  not, 
in  the  meantime,  pay  1600/.  or  any  part  thereof.     The 
declaration  then  set  out  certain  proceedings  in  Chancery, 
whereby  it  appeared,  that  the  defendant  had  obtained 
an  injunction  to  restrain  the  plaintiff  from  selling,  which 
was  afterwards  dissolved ;   and   then  proceeded,  ^^  By 
reason  of  all  which   premises,  the  plaintiff  before  the 
time  of  committing,  &c.  had  good  and  sufficient  right, 
title^  power,  and  authority  to  sell  and  dispose  of  the 
Mid  premises ;  and  having  such  good  right,  &c.  after- 
wards, to  wit,  on,  &c.  caused  the  said  interest  of  him, 
tlie  [daintiff,  of  and  in  the  premises,  to  wit,  all  the 
residue,  and  remainder  of  the  said  term  of  ninety-nine 
years  then  to  come  and  unexpired  therein,  to  be,  and 

K  k  2  the 
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the  same  then  and  tbere  was  put  up  and  exposed  to  saTe 
'  by  public  auction.  Yet  defendant  knowing  the  premises, 
'  and  that  the  right  of  plaintiff  to  sell  the  said  interest  in 
the  said  premises  had  become  and  was  absolute,  and 
that  he  had  good  ri^t  to  sell  the  same,  but  intending 
lo  injure  the  plaintiff,  to  slander  his  title  to  Uie  scud 
'  premises,  to  prevent  persons  from  bidding  for  and  par^ 
chasing  the  said  interest  of  the  plaintiff  in  the  said 
premises,  and  to  hinder  and  prevent  the  plaintiff  from 
disposing  of  the  same,  afterwards,  and  just  before,'and 
upon  the  exposure  to  sale  of  the  said  interest  of  the- sud 
plaintiff  in  the  s^d  premises,  to  wit,  &c  falsely,  &c. 
published  a  libel  of  and  concerning  the  title  of  die 
plaintiff  to  the  said  premises,  and  of  and  concerning  bis 
right  to  sell  his  said  interest  therein,  in  the  formed  a 
notice,  (the  declaration  then  set  out  the  libel  with  in- 
nuendoes.) By  means  of  the  publication  of  which  libel, 
persons  desirous  of  purchasing  were  hindered  and  pre* 
vented  from  bidding  for  the-  said  interest  of  the  plain- 
tiff in  the  said  premises."  At  the  trial  before  J&- 
hott  C.  J.,  at  the  Westminster  sittings  after  last  Trini^ 
term,  it  appeared  in  evidence  that  the  interest  wbich 
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damages.  It  was  sufficient  to  shew  a  right  to  dispose  1824» 
of  the  premises,  and  an  attempt  to  do  so,  then  the  de- 
fendant committed  an  injury  by  saying  that  the  plaintiff 
bad  no  right  to  sell.  IHolrqyd  J.  The  declaration  has 
this  allegation,  ^^  Whereby  the  plaintiff  was  prevented 
from  selling  the  interest  aforesaid;"  that  refers  to  the 
whole  interest  which  he  had,  and  he  never  intended  to 
sell  that.]  The  allegation  implies  that  the  plaintiff  was 
prevented  from  selling  any  part  of  his  interest,  and 
proof  of  being  prevented  from  selling  any  part  sustained 
the  action ;  for  this  being  in  tort,  it  was  not  necessary  to 
prove  the  quantity  of  that  interest  as  laid,  Ricketts  v« 
Sedwey.  (a) 

Abbott  C.  J.  This  appeared  upon  the  face  of  the 
record  to  be  an  action  againkt  a  party  who  was  in- 
terested in  the  premises,  and  not  a  mere  wrong  doer. 
The  declaration  disclosed  a  clear  right  in  the  plaintiff 
to  sell  the  whole  interest  in  the  premises,  if  neces^ry^ 
but  a  doubtful  right  to  sell  any  partial  interest.  I 
thought  at  the  trial,  and  still  continue  of  the  same 
opinion,  that  the  defendant  ought  to  have  had  an  op- 
portunity of  putting  that  question  on  the  record.  But 
he  would  have  been  deprived  of  that  right  had  it  been 
hdd  that  the  declaration  in  its  present  form  was  satis- 
fied by  the  evidence  given.  I  think,  therefore,  that  the 
nonsuit  ought  not  to  be  set  aside. 

Baylev  J.  concurred. 

HoLROTD  J.  The  declaration  alleges  the  libel  to  be 
of  and  concerning  the  plaintiff's  right  to  sell  the  said 

(a)  2^.^^.360. 

K  k  d  interest* 
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1824.        tjUerest.     Is  the  grant  oF  an  underlease  the  sole  of  any 
HiLi!ii*>      thing?     The  sale  of  a  thing  existing  is  very  dtffbrent 


PUJT. 


from  an  agreement  for  money  to  create  a  thing  de  novo. 
Now,  although  the  whole  cause  of  action  laid  need  not 
tw  prored,  still  the  proof  must  be  of  the  same  ground 
of  action  pro  tanto. 

Best  J.  concurred. 

Rule  discharged. 

Marryat  and  Bayley  were  to  have  opposed  the  ride. 


Doe  dem.  Habris  against  Mastebs. 

1mm    P*  JECTMENT  to  recover  possession,  for  non-paybient 
dut,  if  of  rent,  of  a  certain  chapel  called  Sprit^  Garden 

^^^^fhT'  "  Chapelt  situate  in  Spring  Gardens,  in  the  parish  of  Sunt 
^^!^,^Zmar  ^i^rtin  in  the  Fields,  in  the  comty  of  AEddUseg.  At  the 
migiu  i^«>Mr,  trial  before  ./Hbott  C.  J.  a  verdict  was  found  for  die 
leg*]  or  bmul  plaintiff,  subject  to  the  opinion  of  the  Court  upon  the 
following  cnse.    Tlie  lessor  of  the  nlaintiff.  James  Hairis. 
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and  the  25th  day  of  Marchy  without  deduction,  except        18S4» 
as  therein  after  mentioned ;  the  first  half  yearly  payment  '• 

IJCNB  CHRIU 

to  be  made  on  the  29th  day  of  September  then  next       Haabv 


ensuing;  and  the  said  Defendant  did,  amongst  other 
things,  covenant  with  the  said  Jamet  Harris^  that  he 
would  pay  the  reserved  rent  on  the  days  and  times  iqp- 
poiuted  by  the  lease  for  the  payment  thereof.  The 
leas^  contained  also  the  following  proviso^  ^^  Provided 
always,  and  it  is  hereby  declared  and  agreed  by  and  be- 
tween the  said  parties  hereto,  and  these  presents  are 
upon  this  express  condition,  nevertheless,  that  in  case  the 
said  rent  shall  be  behind  or  unpaid  for  the  space  of 
twen^-one  days  next  after  the  respective  days,  whereon 
the  same  req)ectively  are  hereinbefore  appointed  to  be 
paid  as  aforesaid,  although  and  notwithstanding  no 
formal  or  legal  demand  shall  be  made  for  payment 
thereof;  that  then  and  in  such  case,  it  shall  and  may  be 
lawful  for  the  said  James  Harris^  into  and  upon  the  said 
hereby  demised  premises,  or  any  part  thereof,  in  the 
name  of  the  whole  wholly  to  re-enter."  On  the  25th 
day  diMarch^  1822,  the  second  half  year's  rent  became 
dne^  which  not  having  been  paid,  or  offered  to  be  paid^ 
Mr.  Harris  brought  this  qectment,  laying  the  demise 
therein  on  the  26th  day  of  April  last  No  demand  was 
made  on  the  part  of  the  said  James  Harris  of  the  rent, 
nor  was  any  formal  re-entry  made  for  breach  of  the 
covenant,  and  there  was  sufficient  distress  on  the  pre- 
mises to  countervail  the  arrears  of  rent. 

Abraham  for  the  plaintiff.  This  case  is  not  to  be  de- 
cided by  the  common  law,  or  by  the  4  G.2.  c.  28.,  but  by 
the  special  provision  in  the  lease,  that  the  lessor  should  be 
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ISQ4*       at  liberty  to  re-enter  for  non-payment  of  rent,  although 
,/*^        no  formal  or  legal  demand   should  have   been  made; 
IIakris       In  Dormer\  case  ((7)   it  is  said,  that  "  by  special  con* 
jVL^txks.      sent  of  the  parties  re-entry  may  be  for  default  of  pay- 
ment of  rent  without  demand  of  it*''     So  in  Goodrighi 
V.  Cator  (ft),  a  proviso  for  re-entry  for  non-payment  of 
rent,  ^^  although  no  demand  thereof  should  be  lawfully 
made,''  was  held  to  dispense  with  any  demand  at  all. 

Curxood^  contra.  It  is  stated  in  the  case  that  no 
demand  of  the  rent  was  made,  and  that  there  was  a 
sufficient  distress  on  the  premises.  Now  the  Court  will 
construe  the  lease  strictly,  as  this  action  is  brought  to 
take  advantage  of  a  forfeiture.  At  common  law  great 
niceties  were  to  be  observed  in  making  a  demand  of 
rent,  and  the  stipulation  in  this  lease,  <^  that  no  legal  or 
formal  demand  should  be  necessary,"  was  intended  to 
relieve  the  lessor  from  those  niceties,  but  not  from  the 
necessity  of  making  any  demand.  Then  there  was  no 
re^mtry :  it  will  be  said  that  bringing  the  action  was 
sufficient,  but  the  contract  must  be  construed  strictly^ 
and  that  only  gives  a  right  of  re-entry. 

Per  Curiam.  It  has  been  decided  in  many  cases  that 
an  actual  entry  need  not  be  proved  in  such  a  case  as 
this.  As  to  the  other  point.  Dormer's  case  and  Good* 
Hgfttv.  Cator  are  decisive.  By  the  covenant  in  this  leasee 
the  defendant  has  dispensed  with  all  such  demand  as  the 
law  woukl  otherwise  have  required. 

Postea  to  the  plaintiff. 

(rt)  5  Co.  40.  (6)  2  Doug.  177. 

In 
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.  In  Hilary  term  and  before  execution,  a  rule  nisi 
was  obtained  for  staying  all  proceedings  in  the  eject- 
ment, upon  the  defendant's  bringing  into  Court  the  ar- 
rears of  rent  claimed,  and  100/.  to  answer  the  costs,  in 
order  that  the  master  might  compute  what  was  due  for 
rent  and  costs,  and  that  such  sum  should  be  paid  to  the 
lessor  of  the  plaintiff;  against  wfaicb. 
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Dos  denu 
Hakeu 


Abraham  shewed  cause,  and  relied  upon  Roe  denu 
West  V.  Davis  (a),  as  shewing  that  the  application  being 
after  a  trial, 'was  too  late. 

Curwoody  contra,  contended  that  this  was  not  a  pnn 
oceding  under  the  4  G.  2.  c.  28^  but  an  application  to 
the  discretion  of  the  Court,  for  an  indulgence  which 
was  frequently  granted  under  similar  circumstances  be* 
fore  that  act  passed. 

Per  Cttriatiu  In  Roe  v.  Davis  Lord  JEUenboraugh 
says,  **  It  may  perhaps  be  true^  that  before  the  sta- 
tute a  practice  obtained  in  this  Court  of  relieving  the 
tenant  up  to  the  extent  contended  for :  but  it  appears 
by  the  words  of  the  act,  that  tlie  legislature  only  meant 
to  l^ralize  that  practice  to  a  certaui  extent,  viz.  upon 
the  application  of  the  tenant  before  trial  If,  therefore, 
we  were  now  to  extend  the  same  relief  to  him  after  trial, 
we  should  be  exercising  the  function  of  legislation  in« 
stead  of  judicial  construction,  and  should  depart  from 
the  line  which  the  statute  has  drawn."  That  case  is 
expressly  in  point,  and  we  approve  of  the  principle  upon 


(a)  7  East,  363. 
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I.Hz*.        which  it  was  decided ;  this  rule  must  therdbre  be  diB- 
Qat  d«B.      diarged. 

Rule  discharged. 


Fbboian  against  Abkell. 

f^tLi^L,.  DECLARATION  stated,  that  the  defendant  iidsdj 
and  mdumt  hq^  malicioiuly,   and   without  any  reasonable  or 

pralMbb  cmta, 
duuipog  pkin-  probable  cause,   went   before  one  J.  TmbreUf  being  a 

itbafarea  justice  of  the  peace  for  the  county  of  Gloucester,  and 
blsely  and  maliciously,  and  witliout  any  reasonable  or 
probable  cause,  charged  the  plaintiff  with  having  violently 
assaulted  and  taken  from  his  person,  the  precept  of  tvro 
justices  which  he  was  about  to  execute,  and  upon  such 
charge  procured  the  said  J,  TitabrcU  to  grant  bis  war- 
rant for  ^prehending  the  plaintiff.  It  then  stated  that 
tbe  plaintiff  was  apprdieoded  and  taken  before  the  jos- 
d^J^Tinu  ttc^  &c  &c  Plea,  not  guilty.  At  the  trial  beitffe 
^K^*!tmd  P^^  J-  at  tlic  1^^  assizes  for  the  county  of  Glotuatert 
Dr.  Timbrell  the  magistrate,  before  whom  the  charge 
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be  did  not  know  where  the  information  was,  but  it  was  1824. 
not  in  his  possession.  Edward  Bloxam  the  clerk  of  the  ^ 
peace  stated,  that  he  liad  received  many  papers  from  ogpmu 
Dr.  Timbrell  at  the  Easter  sessions,  bui  he  could  not 
find  any  but  recognizances ;  that  an  indictment  had  been 
presented  to  the  grand  jury  on  behalf  of  the  defendant, 
but  that  it  was  returned  ignoramus,  and  it  was  usual  on 
such  occasions  to  throw  away  or  destroy  the  papers  re- 
lating to  the  charge.  It  was  insisted  on  the  part  of  the 
plaintiff  that  this  was  sufficient  evidence  to  shew  that  the 
original  papers  were  lost  or  destroyed,  and  that  parol 
evidence  of  the  contents  was  admissible.  The  learned 
Judge  was  of  opinion,  that  as  Dr.  Timbrell  said  he  had 
delivered  the  information  to  Mr.  Bloxam  or  his  deputy, 
tbe  latter  ought  to  have  been  called  to  prove  that  the 
dcamination  was  either  destroyed  or  not  to  be  found ; 
and,  consequently,  that  it  was  not  sufficient  evidence  of 
the  destruction  or  loss  of  the  document  to  let  in  parol 
evidence  of  the  contents.  A  rale  nisi  for  a  new  trial 
was  obtained  in  Michaelmas  term  by  Pearson^  on  the 
groond,  that  under  the  circnmstances  proved,  parol  evi- 
dence was  admissible. 

Jervi$  and  Russell  now  shewed  cause,  and  contended, 
that  the  plaintiff  ought  to  have  called  the  deputy  of  Mr. 
Bloxam  to  shew  that  the  depositions  which  were  token 
in  writing  were  not  in  his  custody.  If  they  had  done  so, 
and  he  had  stated  that  he  had  searched  among  his  papers 
and  could  not  find  them,  there  would  have  been  suffi- 
cient evidence  to  raise  a  presumption  that  they  Were  lost 
or  destroyed.  Here  it  is  consistent  with  the  evidence  of 
Dr.  Timbrell  and  Mr.  Bloxamy  that  the  written  depo- 
sitions may  be  in  existence  and  in  the  possession  of  the 
deputy  of  the  latter. 

Bayley 
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Batlet  J.  It  was  decided  In  Brewster  v,  SeTDdl{a),' 
that  where  a  paper  is  uselessj  so  that  its  loss  or  dcstnio-' 
tioD  may  reasonnUy  be  presumed,  very  slight  evidence 
or  iu  loss  end  destruction  b  sufficient  to  let  in  secondary^ 
evidence ;  and  I  am  of  opinion,  that  in  this  case»  the 
plaintiff  did  enough  to  let  in  the  secondary  evidence, 
for  be  Gubpccnaed  Dr.  Timbrell  who  took  the  information, 
and  who,  therefore,  ought  to  have  had  it  if  it  was  not  re- 
turned to  the  sesuons,  end  Mr.  Bhxam  the  clerk  of  the 
peac^  in  whose  custody  it  ought  to  have  been  if  it  had 
been  returned  to  the  sessions.  X)r.  Timbrdl  stated,  that 
he  bad  delivered  it  at  the  sessions  to  the  clerk  of  tbe 
peac^  or  his  deputy  at  tbe  table.  Now,  the  clerk  erf* 
the  peace  was  the  person  to  whom  such  papers  ought  to 
have  been  returned  for  tbe  purpose  of  b^g  produced 
to  the  chunnan  of  themagistrates  at  the  quarter  sessions. 
If  it  were  delivered  to  the  deputy,  it  was  his  dn^  to 
deliver  it  to  Bloxam,  and  the  plaintiff  had  a  right  in  that 
case  to  expect  that  BJoxam  was  in  possession  of  that 
document.  He  stated,  that  when  a  bill  of  indictinent 
is  thrown  out,  it  is  usual  to  throw.away  tbe  information 
as  useless.  That  certainly  is  not  a  prudent  coune  to 
adopt,  but  still  the  evidence  is,  that  such  was  the  practice. 
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Dr.  Timbrell  and  Mr.  Btoxam,  used  due  diligence  to  get  1824. 
the  original  document  which  was  the  best  evidence.  If  Frmmak 
there  were  no  other  evidence,  as- to  what  had  become  ^^i*^ 
of  die  original  depositions  than  that. given  by  Mr. 
Bloxam^  I  think  it  would  not  be  sufficient  to  let  in  the 
secondary  evidence ;  for  then  it  might  be  said,  that  the 
plaintifiP  might  have  enquired  of  Dr.  Timbrell  whether 
he  had  delivered  in  the  depositions  or  not.  Dr.  Tim^ 
brett  however  states,  that  he  delivered  them  at  the 
sessions  either  to  Mr.  Bloxam  or  his  deputy,  and  he 
speaks  of  both  being  at  the  table  at  the  time  when  they 
were  delivered.  Now  if  they  were  delivered  to  the  deputy, 
they  were  delivered  to  him  as  the  agent  of  Bloxam^  and 
they  were  delivered  not  for  his  own  purposes,  and  there- 
fore^ are  not  to  be  presumed  to  be  among  the  private 
papers  of  the  deputy,  but  among  those  papers  which 
ought  to  be  in  BloxanCfi  custody  as  clerk  of  the  peace. 
Mr.  Bloxam  states  that  he  had  searched  among  those 
papers  and  could  not  find  the  information.  Now,  inas- 
much as  the  depositions  ought  to  have  been  in  his 
custody  if  they  existed,  and  he  had  searched  and  could 
not  find  them ;  I  think  that  the  plaintiff  had  done  suffi- 
cient to  let  in  the  secondary  evidence,  and  to  rebut  all 
suspicion  that  he  had  recourse  to  the  secondary  evi- 
dence, because  that  might  make  for  him  when  the 
primary  evidence  would  make  against  him. 

Best  J.  Secondary  evidence  is  not  to  be  admitted 
until  a  party  has  taken  all  reasonable  pains  to  obtain 
the  primary  evidence.  The  degree  of  trouble  to  be 
taken  for  that  purpose  depends  upon  the  nature  of  the 
instrument.  If  the  instrument  be  of  value^  or  of  such 
a  nature  that  the  reasonable  presumption  is,  that  it  is 

in 
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1824.       in  existence,  stricter  evidence  is  required  in  order  to 
"""•       shew  that  it  is  destroyed  or  lost.    If  it  be  an  instrument 

FftBZMA  K 

agttitut        of  no  value,  then  the  reasonable  presumption   being, 
that  it  has  been  destroyed  or  lost,  slight  evidence  only 
of  its  destruction  or  loss  is  required.     That  principle  is 
fully  established  by  the  case  of  Brewster  v.  Sewell.     Now 
it  is  impossible,  that  the  plaintiff  in  this  case  should  have 
any  interest  in  keeping  back  the  original  information. 
Then  has  he  taken  all  reasonable  pains  to  procure  tlie 
best  evidence.     In  the  first  place,  in  whom  ou^it  the 
possession  of  such  an  instrument  to  be?    It  appears 
that  it  is  not  the  practice  in  cases  of  misdemeanors  to 
return  these  informations  to  the  assizes  or  sessions.    It 
is  not  required  by  law.    The  plaintifi*  delivered  to  Dr. 
TimbreU  a  subpcena  duces  tecum,  commanding  bim  k> 
produce  die  original  depositions.      He  ought  to  baie 
told  the  plaintiff  then  that  he  could  not  comply  with 
that  subpcena,  but  without  being  told  that,  the  plain- 
tiff goes  iiirther  and  subpcenas  the  clerk  of  the  peace. 
The  plaintiff,  therefore,  provided  himself  with  the  testi- 
mony of  the  person  who  ought  to  have  had  the  depo- 
utions  if  they  were  not  returned  to  the  sessions,  and  of 
the  person  who  ought  to  have  had  them  if  they  bad  been 
returned.     If  the  deputy  of  Mr.  Bloxam  received  them, 
he  received  them  for  his  master,   and  in  due  course 
would   have  placed  them  among  his  papers,  and  not 
being  found  among  them,  the  fair  presumption  is,  that 
they  are  lost  or  destroyed. 

Rule  absolute. 

CampbeU  and  Godson  were  to  have  argued  in  support 
of  the  rule. 
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RiCHTER  against  Hughes. 

J)ECLARATION  in  replevin  for  taking  plaintiff's  By .  local  act 

goods.      The  defendant   avowed^   as   collector  of  chmpd,  th«*^  * 

rates  imposed  by  51  G.  S.  r.  IS'l.  entitled,  "  An  act  for  I^^JS^^^J^ 

erecting  a  chapel  of  ease  at  Islingion^^  for  several  assess-  •"*^?'^*^  ^ 


ments  iii>on  the  plaintiff  duly  made  by  the  trusteed  for  •*"•*■•  ^J*"^ 

and  other  offi* 

the  purposes  mentioned  in  the  act.     The  avowry  stated  cen,  and  out  of 

the  monies  to 

a  demand  by  the  defendant  upon  the  plaintiff,  that  he  be  nceSred  by 
was  summoned  before  a  magistrate  for  non-payment,  act,  to  paj  such 
and  upon  default  warrants  were  issued,  under  which  astheyrui?*" 
distress  was  made.     Plea  in  bar,  that  by  the  act,  under  SiS^lSS^ 
and  by  virtue  and  for  the  purposes  of  which  the  said  "J*®'  "^  ®"* 

fund  they  were 
to  pay  to  the  curate  a  yearly  salary,  not  lets  than  1501*  They  were  authorised  to  bormir 
any  sura  at  interest,  not  exceeding  30,(X^.,  whidi  monies  so  borrowed,  and  the  interast 
thmof  were  to  be  made  payable  out  of  the  burial  fees,  and  out  of  the  rates  and  aHas^- 
ments  to  be  made  in  pursuance  of  the  act.  They  were  also  authorised  to  grant  annuities,  pro- 
Tided  the  money  so  raised  by  annuities  did  not  exceed  the  whole  sum  intended  to  be  raised 
for  the  purposes  of  the  act  They  were  authorised  also  to  make  an  assessment  on  the  occu* 
piers  of  houses,  lands,  &c  within  the  parish,  not  exceeding  2f.  Ckt.  in  the  pound  on  the  yearly 
Taluc,  and  the  rates  were  to  be  applied  by  them  to  the  purposes  of  that  act  during  such 
time  as  any  of  the  monies  to  be  borrowed  upon  the  credit  of  the  act  should  remain  unpaid, 
or  the  annuities  granted  should  have  continuance ;  and  by  another  clause,  the  trustees  were 
empowered  to  take  a  distress  for  nonpayment  of  the  rates.  The  trustees  appointed  under 
this  net  raised  a  sum  of  52,636^,  partly  by  annuity  and  partly  by  borrowing  upon  common 
interest ;  and  made  a  rate  to  pay  the  annufties  and  the  intereiit  upon  the  whole  money  borrowed. 
A  distress  having  issued,  the  plaintiff  replevied,  and  the  defendant  avowed,  as  collector  of  the 
rates  imposed  by  the  act.  The  plaintiff,  after  setting  out  several  clauses  in  the  act  of  parlia- 
ment,  pleaded,  that  before  the  nujuiig  of  the  assessment,  the  trustees  had  wrongfully  borrowed 
more  than  the  sum  of  30,000^,  which  by  the  act  they  were  authorised  to  do,  vis.  158/.  by 
annuities,  and  25O0L  by  borrowing,  and  that  the  rates  were  made,  amongst  othcfs,  for  the 
purpose  of  paying  the  said  annuities  and  money  borrowed.  Replication,  that  the  burial 
fees  were  insuffiaent  to  answer  the  purposes  of  the  act,  and  that  the  atmnitles  granted  by 
the  act  were  in  existence,  and  that  it  was  necessary  for  the  trustees  to  raise  money  by 
assessments,  in  order  to  carry  into  effect  the  purposes  of  the  act,  and  that  the  assessments 
were  duly  made  pursuant  to  the  act,  and  witliout  stating  that  the  rates  were  made  for  the 
purpose  of  paying  the  annuities  and  money  borrowed,  or  any  other  purpose  whatever : 
Held,  upon  demurrer,  that  the  plaintiff  was  entitled  to  judguMOt,  inasmuch  as  the  act  of 
parliunent  only  authorised  the  trustees  to  borrow  a  specific  sum,  and  the  rate  having  been 
made  to  pay  the  interest  due  upon  the  whole  sum  borrowed,  was  bad  in  toto,  although  the 
defect  did  not  appear  upon  the  face  of  it. 

assessments 
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asBGflBineiits  or  rntes  were  made,  it  was  enacted  that 
it  should  be  lawful  for  the  trustees  to  erect  ^nd  build 
a.  chapel,  with  vaults  under  the  same  for  the  burial 
of  the  dead,  and  ako  to  enclose  a  sufBcieiit  qiuinti^ 
of  ground  for  a  cemetery  or  butial  ground  thereto; 
that  the  trustees  were  empowered  to  borrow  any  sum 
of  money  neceasary  for  the  purposes  of  that  ac^ 
not  exceeding  in  the  whole  the  sum  of  30,000/^  which 
monies  so  to  be  borrowed,  and  the  interest  thereof,  were 
thereby  charged  upon,  and  made  payable  from  time  to 
time  out  of  the  fees  and  sums  of  money  which  should 
be  received  by  the  collector  for  the  time  being,  tta  ac- 
count of  the  burials  in  the  said  burial  ground,  and  oat 
of  the  rates  and  oseessmeats  to  be  made  id  pursuance  of 
that  act :  and  for  securing  the  repayment  of  the  money 
so  to  be  borrowed,  and  the  interest  thereof,  the  said 
trustees  in  manner  therein  mentioned  were  authorised  to 
assign  over  the  same  fees  and  sums  of  money,  rates, 
and  assessments,  to  persons  advancing  and  lending  sucji 
money  from  time  to  time,  and  when  they  should  judge 
necessary  to  grant  annuities  to  any  person  who  should 
contribute  advance,  and  pay  unto  the  said  trustees,  any 
1  of  money  for  the  absolute  purchase  of  a 
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able  in  respect  to  burials  or  interments  of  the  dead  in 
the  said  new  chapel  or  burial  ground,  would  be  insuf-  ' 
ficient  to  answer  the  purposes  of  that  act;  and  then 
enacted,  that  it  should  be  lawful  for  the  trustees  to  make 
assessments  or  rates  upon  all  the  then  present  and 
future  tenants  and  occupiers  of  any  houses  buildings^ 
&c  within  the  parish,  according  to  yearly  improved 
value  of  the  premises,  and  as  the  same  were  ascer« 
tained  and  rated  in  the  poor-rate  books  of  the  said 
parish  for  the  time  being,  and  not  exceeding  the  sum  of 
2s.  6d.  in  the  pound  of  the  yearly  value  of  such  build- 
ings, lands,  &c. ;  and  which  rates  or  assessments  should 
be  paid  quarterly,  and  the  same  when  received,  were 
thereby  vested  in  the  trustees  in  trust,  to  be  applied 
by  them  for  the  purposes  of  that  act,  for  and  dur 
ing  such  time  as  any  of  the  monies  to  be  borrowed 
upon  the  credit  of  that  act  should  remain  due^  or  any  of 
the  annuities  to  be  granted  in  pursuance  or  by  virtue  of 
that  act,  should  have  continuance  and  no  longer*  (a) 
Averment,  that  before  the  making  of  the  said  several 
assessments  and   rates  in   the  avowry  mentioned,  the 
said  trustees  had  wrongfully,  without  any  lawful  autho- 
rity, and  in  excess  and  abuse  of  the  powers  and  au- 
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(a)  Bendes  the  clauses  of  the  act  tet  out  in  the  plea,  the  foUowIni; 
sections  were  referred  to  in  argument.  The  seventh  section,  by  which 
the  trustees  were  authorised  to  appoint  a  treasurer,  clerk,  and  collectors^ 
and  such  other  officers  and  persons  as  they  (the  trustees)  should  think 
proper,  and  out  of  the  monies  to  be  received  by  virtue  of  the  act,  to  allow 
and  pay  such  salaries,  wages,  and  allowances  to  those  officers  as  they  (the 
trustees)  should  think  reasonable.  Section  26.,  by  which  the  trustees 
were  authorised,  out  of  the  fees  and  rates,  to  pay  every  year  to  the  minittir 
or  curate  any  sum  not  less  than  1501.  Section  30.,  by  which  the  trustees 
^rere  authorifed,  out  of  the  same  fund,  to  pay  to  the  derk  of  the  chapel  for 
hm  salary  such  sum  as  they  should  think  proper* 

Vol,  IL  L  I  thority 
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thori^  given  to  them  by  the  act,  rais«d  by  my  of 
onnnity,  and  by  borroving  a  sum  mnch  bey«Ml  the 
■aid  sum  of  S0,OO0l.,  which  turn  and  no  more  they  wen 
by  the  loid  act  aathoTUed  and  onpowered  to  nuw  eitber 
hy  annuitiM  or  borrowing,  to  wit,  the  mm  of  30,lseiL 
by  aimuttiet,  and  the  sum  of  2500L  by  borrowing  and 
exceeding  by  36S6i.  the  luin  they  were  by  the  taid  act 
empowered  to  raise  as  aforesaid  ;  that  the  tnid  several 
aHeaamenta  and  rates  in  the  avowry  mentioned  were 
made,  for*  among  other  purpose*,  the  purpose  of  paying 
tfae  said  ammities,  and  the  said  money  so  borrowed  as 
aforeaaid,  and  which  so  exceeded  the  sum  by  the  Hid 
act  authorised  to  be  raised  as  aforesaid,  and  so  wron^ 
fiiUy  raised  as  aforesaid.  And  that  the  said  rates  ot 
assessmmt  in  the  said  avowry  mentioned,  wa«  net 
made  for  tfae  purposes  and  according  to  the  said  act^ 
but  were  each  ill^al  and  void.  R^lication,  that  at  the 
time  of  making  the  assessments  or  rates  in  the  avowry 
mentioned,  the  fees  payable  in  respect  of  burials  in'  tfae 
chapd  and  burying-^round  were  insufficient  to  answer 
the  purposes  of  the  act ;  and  that  divers  ananittss 
granted  in  pursuance  of  the  act  then  had  continuatios^ 
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mfintioDed  respectively,  pursuant  to  the  powers  vested       lB24f 
in  them  by  the  act,  without  specifying  any  purpoe#      Excsnii 

Sot  which  such  assessments  or  rates  were  so  made;      ^^gwM 

nvQwm 

and  that  none  of  the  said  assessments  or  rates  were  hy 
the  title  thereof^  or  otherwise  expresstd  to  be  made  for  am/ 
such  purposes  as  in  the  plea  mentioned;  and  that  tho 
said  rates  and  assessments  weie  respectively  mad« 
pursuant  to  the  powers  vested  in  the  trustees  by  the 
ad,  and  were  in  fact  made  for,  amongst  other  par« 
poses,  the  purpose  of  paying  the  annuities  so  lawft«Uy 
granted  under  and  by  virtue  of  the  said  act  of  parlia* 
meat,  and  so  then  continuing.  To  this  re|)licatioa  the 
plainriff  demurred. 

.  Chitfy  was  to  have  argued  in  support  of  the  demurrert 
but  the  Court  called  upon 

Parke^  eontrd.  It  is  admitted  upon  these  pleadings 
tliat  the  trustees  have  raised  2636/*  beyond  8a,000;. 
Now,  assuming  that  it  was  illegal  for  them  to  raise 
money  to  be  appropriated  to  the  payment  of  the  estceM 
above  that  sum,  still  the  rate  on  the  face  of  it  ww 
good,  and  the  collector  had  a  right  under  this  act 
of  parliament  to  take  the  distre^s•  In  cases  of  this 
description  the  question  has  always  been,  whether  tha 
rate  on  the  face  of  it  appears  to  have  been  made  for 
legal  or  illegal  purposes.  Rex  v.  Hardy  {a\  Bex  v. 
Brograve.  {h)  IfMt  be  for  legal  purposes  the  rate  hay 
been  held  to  be  good,  even  though  the  money  raised 
may  have  been  likely  to  be  misapplied.  In  Rex  v« 
The  Mayor  and  Burgesses  of  ialoucesier  {c\  the  rato 

(a)  Cowp.  579.  \p)  ^Burr.  2491.  (c)  5  T.  JB.  940, 
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V9S  for  more  tliaii  it  ought  to  have  bera,  for  the  act 
under  which  it  mu  made  empowered  the  making  oS 
a  rate  to  reimbiirae  existing  overseen  their  reason^^ 
expences,  but  the  mte  was  really  for  raising  a  sum  to  r^ 
imbane  former  overseers ;  the  court,  howevei^  hdd  them- 
selves  bound  by  what  £q)peared  on  the  face  of  the  rate 
itself,  and  decided  tliat  it  was  good.  Here,  the  tmsteea 
have  the  power  of  making  a  rate,  provided  it  sball 
Dot  exceed  9s.  6d.  in  the  pound.  But  the  rate  is  not 
rendered  bad  because  there  may  have  been  an  intenticMi 
on  the  part  of  the  trustees  to  apply  a  small  part  of  tlie 
money  raised  to  illegal  purposes.  It  is  admitted  upon  die 
pleadings  that  the  rate  was  duly  mode;  that  the  burial 
foes  were  inaufScient  to  answer  the  purposes  of  the  act; 
that  annuities  were  in  existence;  and  that  it  was  no* 
cessaiy  for  the  trustees  to  raise  money  by  assessments, 
to  carry  into  tSecl  tlie  purposes  of  the  act ;  and  that  the 
purposes  mentiMied  in  the  plea  were  not  mendmed  in 
the  asseasmoita;  it  was,  therefore,  a  good  rote  upon 
the  &ce  of  it  Although  the  trustees  havi^  in  Sut, 
raised  more  money  than  they  were  authorised  to  do^ 
^o^  according  to  the  anlhorities,  is  no  objection  to  tlie 
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trustees  are  authorised  by  the  act,  m  the  first  place  to        18S4« 

raise  a  definite  sum  by  loan  or  annuity,  and  then  to 

raise  by  rate  so  much  money  as  will  be  sufficient  to  pay       agam^ 

either  the  common  or  annuity  interest  upon  the  sum 

borrowed}  together  with  such  sum  as  is  sufficient  to  pay 

the  salary  of  the  clergyman*]     The  sum  which  the 

trustees  are  empowered  to  borrow  is  definite  and  specific, 

but  that  which  they  are  authorised  to  raise  by  rates  is 

indefinite.     By  the  seventh  section  they  are  authorised 

out  of  the  monies  to  be  received  under  the  act,  to  pay 

such  salaries,  &c.  to  the  treasurer  and  other  officers  as 

tbey  shall  think  reasonable.     The  sums  are  indefinite ; 

there  is  no  limitation,  therefore,  to  the  sums  which 

Ihey  are  authorised  to  raise.    They  are  authorised  to 

raise  money  for  a  variety  of  purposes,  and  those  purposes 

include  the  interest  of  a  specific  sum.    Although  they 

have  borrowed  more  than  that  sum,  still  the  rate  has 

been  raised  for  the  purposes  of  the  act,  and  that  is  suf<« 

ficient.    The  only  limitation  put  upon  the  rate  in  the 

clause  empowering  the  trustees  to  make  it  is  that  it 

shall  not  exceed  the  sum  of  2$.  6d^  in  the  pound, 

Batlet  J.  The  question  in  this  case  arises  upon  tlie 
validity  of  a  rate  made  under  the  provisions  of  a  local 
act  of  parliament  passed  for  a  specific  purpose.  That 
act  empowers  the  trustees  to  borrow  money,- anil  to 
raise  money  by  rates  for  certain  purposes  specified.  One 
of  those  purposes  is  to  keep  down  the  interest  of  money 
borrowed ;  and  they  are  entitled  to  raise  money  either 
by  borrowing  or  by  way  of  annuity ;  but  their  power  of 
borrowing  is  limited,  for  the  sum  borrowed  is  not  to 
exceed  the  sum  of  S0,000/.     The  act  of  parliament^ 

L  1  3  therefore^ 
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18t4.       therefore,  gives  a  special  power,  and  that  power  ought 
_  tOl)e  strictly  followed,  and  as  it  authorises  them  to  bor- 

ogninM  tow  a  certain  sum  of  money,  and  afterwards,  by  rates, 
to  pay  the  interest  of  the  money  borrowed,  they  have 
no  right  to  borrow  beyond  the  specified  amount,  or  to 
raise  rates  to  pay  interest  upon  any  higher  sum.  It 
has  been  arguecl  that,  as  the  trustees  are  authorised  to 
raise  money  by  assessments,  and  that  as  the  payment  of 
interest  is  not  the  only  purpose  to  which  the  money  is 
applicable,  the  rate  is  a  good  rate,  and  that  the  inten* 
tion  of  the  trustees  to  misapply  part  of  the  money,  does 
«  not  render  the  rate  invalid,  but  only  gives  the  party  upon 

whom  the  rate  is  to  be  levied,  a  right  of  appeal  or  of  ac- 
tion, if  the  money  raised  should  be  misappropriated.  It 
appears  to  me,  however,  that  there  is  this  fallacy  in  that 
argument.  The  vice,  instead  of  being  in  the  disposition 
or  appropriation  of  the  money,  is  in  the  original  raising 
of  the  money ;  for  the  quantum  of  the  rate  is  increased 
by  including  in  the  amount  this  which  I  call  illegal  in- 
terest,  and  therefore  the  rate  is  void  in  toto.  The  trustees 
had  a  power  to  raise  30,000/.  only,  and  they  would 
have  to  pay  therefore  the  interest  on  that  sum,  besides 
certain  salaries.  Then  they  would  have  a  right  to  raise 
as  much  more  as  might  be  requisite  for  the  payment  of 
these  salaries;  but  beyond  that  they  have  no  right 
to  go.  There  is  a  material  distinction  between  this 
ca^e  and  that  of  Rex  v.  The  Mayor  and  Burgesses  of 
Gloficestef.  There,  the  money  to  be  raised  was  for  the 
relief  and  supjiort  ot  the  poor.  The  expcnce  would 
vary  from  day  to  day;  it  is  necessary  in  siicli  cases 
to  raise  money  prospectively,  so  that  there  may  be 
always  some  in  hand,  in  order  to  meet  whatever  de- 
mands 
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mands  may  occur.  The  power  of  making  rates  for  the  16S4* 
poor  is  not  confined  to  certain  limits,  but  as  mnch 
money  is  to  be  raised  as  the  overseers  think  fitting  and 
necessary.  The  objection  in  that  case  was,  that  the 
parties  meant  to  misapply  a  part  of  the  money,  and  it 
was  held  that  that  did  not  make  the  rate  bad  in  toto^ 
upon  the  ground  that  the  parties  were  warranted  in 
raising  a  sum  of  money  to  the  full  amount  of  what  they 
did  raise.  In  the  present  case,  on  the  other  hand,  the 
parties  were  not  warranted  in  raising  money  to  the 
amount  which  would  be  raised  by  this  rate.  It  is 
this  circumstance  which,  in  my  opinion,  makes  the 
rate  bad  in  toto,  and  the  warrant  bad  in  toto.  The 
party  upon  whom  the  distress  has  been  levied  was 
liable  to  contribute  only  an  aliquot  part  of  the  sum 
aotborised  to  be  raised  by  the  act  In  this  case  the 
plaintiff  was  rated  and  distrained  upon  for  more  thaa 
he  was  by  law  liable  to  pay,  and  the  defendant  had  no 
authority  so  to  distrain  upon  him.  There  are  cases  in 
which  it  has  been  held  that  if,  under  a  warrant  of  dis* 
tress,  more  be  claimed  of  a  party  than  he  is  liable  to 
pay,  the  warrant  is  bad  in  toto.  For  these  reasons, 
it  seems  to  me  that  the  distress  was  illegally  taken^ 
and  that  the  plaintiff  is  entitled  to  the  judgment  of  the 
Court.  , 

HoLROYD  J.  I  am  of  opinion  that  this  rate  is  bad« 
The  cases  which  have  been  cited  are  very  different  from 
the  present.  In  Bex  v.  The  Mayor  and  Burgesses  of 
Gloucester^  a  general  power  was  given  to  the  persons 
who  were  to  make  the  rate,  to  make  such  a  rate  as  in 
their  judgment  they  should  think  fit  and  proper  for  the 
maintenance  and  relief  of  the  poor.    The  objects  of  that 
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rate  were  of  necetuty  all  in  proepectu.  It  was  not 
iatcnded  to  pay  any  monies  borrowed,  or  due,  or  be- 
coming due.  Now  the  present  rate  was  not  for  any 
thing  in  prospecta,  but  to  pay  debts  already  incurred, 
with  respect  to  monies  borrowed  dther  upon  interest 
or  annuity,  or  with  respect  to  monies  due  to  the 
clergymen  or  the  officers.  Those  sums  were  to  be 
paid  out  of  the  monies  rused  or  otherwise  recnved 
under  the  authority  of  the  act  of  parliament.  Now, 
taking  the  general  purport  of  the  act  as  it  appears  &om 
its  enactments,  and  especially  adverting  to  the  words  of 
the  thirty-fifth  section,  it  seems  to  me  that  these  trustees 
hod  a  power  to  raise  certun  monies  for  the  purpose  of 
paying  the  interest  of  the  original  sum  which  they  were 
authorised  under  the  act  to  raise,  and  likewise  of  paying 
the  salaries  mentioned  in  the  act ;  but  those  were  not 
matters  in  prospectu.  The  money  to  be  raised  was  to  be 
^>plied  to  the  payment  of  money  already  actually  bor- 
rowed,  or  then  actually  due,  and  therefore  could  not  be 
for  payment  of  salaries  afterwards  to  become  du^  and 
not  due  at  the  time  of  making  the  rate.  These  trustees 
must  know  that,  if  they  borrow  beyond  the  sums  whidi 
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Best  J.      The  question  raised  by  the  pleadings  in        1824. 

this  case  is  neither  more  nor  less  than  this,  viz.  whether       JT 

a  party  who  has  a  limited  authority  under  an  act  of       -j««««* 

parliament,  may  come  forward  and  avow  that  he  has 

abnaed  the  provisions  of  the  act,  and  at  the  same  time 

pray  to  be  protected.      It  appears  that  the  trustees 

had  a  power  to  raise  the  sum  of  30,000/.,  and  that 

they  have  actually  raised  82,656/.     They  have  made 

&  rate  to  pay  the  interest  of  the  larger  sum,  and  the 

distress  in  this  case  issued  in  order  to  levy  that  rate. 

The  plaintiff  resists  the  distress,  on  the  ground  that  the 

trustees  have  wrongfully  borrowed  2656/.  beyond  the 

mm  of  30,000/.,  which  the  act  authorises  them  to  bor« 

irow,  and  that  this  circumstance  has  made  their  rate 

ill^al  and  void ;  and  the  answer  to  this  plea  of  the 

plaintiff  is,  that  the  rate  was  expressly  made  for  the 

purpose  of  covering  such  illegal  excess ;  for  it  is  admit- 

ted  that  the  trustees  have  borrowed  more  than  they  were 

entitled  to  borrow ;  but  they  say  by  the  pleadings,  that 

mt  the  time  of  making  the  assessment,  the  burial  fees 

'were  insufficient  to  answer  the  purposes  of  the  act,  and 

that  the  annuities  granted  by  the  act  were  in  existence ; 

that  it  was  necessary  to  raise  money  by  assessments,  in 

order  to  carry  into  effect  the  purposes  of  the  act,  and 

that  the  assessments  were  legally  made,  and  were  stated 

so  to  be  made  according  to  the  purposes  of  the  act,  and 

without  specifying  any  purpose  for  which  they  were  made. 

The  substance  of  the  answer  is,  that  the  rate,  on  the 

face  of  it,  appears  to  be  for  legal  purposes,  but  that  it  is 

not  made  by  legal  authority ;  for  where  the  authority  is- 

a  limited  authority,  can  it  be  any  justification  to  say 

that,  being  empowered  to  raise  only  a  certain  sum,  they 

have  in  fact  levied  more  ?    The  King  v.  The  Mai/or  and 

Burgesses 
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Burgesses  of  Gloucester  is  distinguishable,  because  there, 
the  money  was  properly  nused  in  the  first  instance.  The 
ground  of  the  decision  in  that  case  was,  that  the  money 
having  been  properly  rused,  it  was  not  competent  for 
the  Court  to  quash  the  rate  because  the  money  might 
be  misapplied.  But  here  the  money  was  not  properly 
raised,  for  it  was  raised  for  the  purpose  of  being  applied 
to  a  purpose  not  contemplated  by  the  lei^lature.  But 
it  is  said  that  thU  should  have  been  made  the  sut^ect 
mailer  of  appeal,  but  if  that  which  has  been  done,  has 
been  done  without  authority,  it  is  null  and  Toid.  If  the 
act  done  by  the  trustees  had  been  legal,  and  the  money 
had_  afterw&j-ds  been  misapplied,  that  undoubtedly 
would  have  been  a  proper  subject  for  an  appeal ;  for 
dioB  they  would  have  been  justified  in  raising  the  numqr, 
but  not  in  its  application.  But  here  it  is  distinctly  ad- 
mitted in  the  pleadings  that  the  first  act  was  ill^al. 
I  am  therefore  of  opinion  that  this  rate  was  not  raised 
for  the  purposes  contemplated  by  this  act  of  parlia- 
ment, and  that  tbe  distress  which  was  issued  to  enforce 
it  was  illegal,  and  that  our  judgment  must  be  for  the 
plaintiff. 
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Phillips  against  Bistollu 


ASSUMPSIT  for  goods  9old.     Plea,  non-assumpsit,  ^y  the  oondi. 
At  the  trial  before  Abbott  C.  J.  at  the  Middlesex  b^«ion.  the 


sittings  Sifter  Hilary  term,  1823,  the  following  appeared  ^pey  soper 
to  be  the  facts  of  the  case.  The  plaintiff  was  an  auc-  ^"^^"JjJ^*^* 
tioneer,  and  in  Jufyj  1822,  had  put  up  for  sale^  among  ^'"Siff*** 
several  other  articles,  a  pair  of  ear-rinzs,  the  property  *>»«><*«r,  and  the 

°  I-     ■-      «^    residue  before 

ofajewdler,  described  in  the  catalogue  as  brilliant  top  the  goods  were 

remoTed*    A 

and  drop  e^-rings;  one  of  the  conditions  of  sale  was,,  lot  was  knocked 
that  the  purchaser  should  pay  SO  per  cent,  upon  being  the  highest' 
declared  the  highest  bidder,  and  the  residue  of  the  price.  uUr^l  to  him 
before  the  goods  were  removed.     The  defendant  was  a  '"ftS^SThSre. 
foreigner,  and  did  not  fully  understand  the  English  S^^flJ"'*'" 
laniruasce ;    but  he  was  in   the  habit  of  attending:  the  ^^^  minutes, 

^     °  °  Besutedthat 

plaintiff's  sales,  and  purchasing  iroods.     On  the  day  in  he  had  been 

,  ,    ,  ^   ,  /  ,  ,  /  ,       misuken  in  the 

question  he  attended,  and  bought  several  lots,  and  the  price,  and  re- 
ear-rings  in  question  were  knocked  down  to  him  as  the  it.    No  part  of 
highest  bidder,  at  the  price  of  88  guineas.     They  were  been^Sd: 
immediately  delivered  to  him,  and  he  received  them  wM^mi^on 
without  makinc:  any  objection.     After  they  had  been  in  ?^  foct  for  the 

o       </       >»  J  jury,  whether 

his  hands  three  or  four  minutes,  a  person  who  inter-  ^«ro  had  been 

a  delivery  by 

preted  for  him  said  to  the  plaintiff  that  the  defendant  the  seller,  and 

an  actual  ac- 

had  bid  for  the  lot  in  question  under  a  mistaken  idea  ceptance  by  the 
that  the  price  at  which  it  was  knocked  down  to  him  was  by  both  parties 
48  guineas.     The  plaintiff  said  that  the  last  bidding  had  feet  oTtransfer- 
been  mentioned  three  times.     The  defendant  then  re-  "r"£^L!I?!?* 

01  possession 

turned  the  ear-rings.     The  plaintiff,  however,  refused  from  one  to  the 

to 
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to  take  them  back,  but  said  he  would  keep  them  on 
Jefeudant's  account.  It  appeared  further,  that  if  they 
were  Assifrian  garnets,  they  would  be  worth  about  50/. 
only,  but  if  they  were  rubies,  they  would  be  worth  tlie 
price  at  wbicli  they  were  knocked  down.  And  it  was 
doubtful,  upon  the  evidence,  whether  they  were  rubies 
or  garnets.  It  was  objected,  on  the  pari  of  the  defend- 
ant, that  there  was  no  acceptance  of  the  goods  by  him 
so  as  to  take  the  case  out  of  the  statute  of  frauds.  The 
Lord  Chief  Justice,  however,  was  of  opinion  that  there 
was  a  sufficient  acceptance,  provided  that  the  defendant 
was  under  no  mistake  when  he  bid  the  SS  guineas,  and 
left  it  to  the  jury  to  iind  whether  the  defendant  was 
mistaken  in  the  price  at  the  time  when  he  bid  the 
88  guineas,  and  the  jury  having  found  that  there  was  no 
mistake,  a  verdict  was  entered  for  the  plaintilT!  In  lafiC 
Easter  term  a  rule  nisi  was  obtained  by  Scarlett  for  a. 
new  trial,  upon  the  ground  that  there  was  no  acceptance, 
inasmuch  as  the  plaintiff  had  a  lien  upon  the  goods 
until  the  price  was  paid,  and  he  could  not  therefore 
have  intended  to  part  with  the  possession  of  the  goods. 
In  order  to  satisfy  the  statute  of  frauds  ihere  must  be  a 
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as  owner.      Chaplin  v.  Rogers,  (a)    Blenkinsop  v.  Clay'        1 824. 
tan.  {b) 


Gumey  and  Comyn  now  shewed  cause.  It  is  sufficient 
to  satisfy  the  statute  of  frauds  if  the  defendant  for  a 
single  moment  accepted  the  goods.  Carter  v.  Tous* 
saint,  (c)  Here  they  must  have  been  delivered  by  the 
vendor  with  the  intention  of  vesting  the  right  of  pos- 
session in  the  vendee  as  owner.  [HolroydS.  Then 
you  say  that  the  vendee  would  have  had  a  right  to  take 
the  goods  away,  although  the  auctioneer  had  insisted 
upon  the  price  being  first  paid.]  The  plaintiff  waived 
his  right  to  the  payment  of  the  price  or  the  deposit,  by 
delivering  the  goods.  Here,  upon  the  evidence,  it  ap« 
pears  at  least  that  the  goods  were  delivered  to  the  de^ 
fendant  as  owner,  that  he  received  them  without  objec- 
tion, and  that  he  kept  them  in  his  possession  for  three 
or  four  minutes.  There  was  therefore  an  acceptance  by 
him  as  owner  during  that  interval. 

Per  Curiam.  In  order  to  satisfy  the  statute,  there 
must  be  a  delivery  of  the  goods  by  the  vendor,  with  an 
intention  of  vesting  the  right  of  possession  in  the  vendee; 
and  there  must  be  an  actual  acceptance  by  the  latter, 
with  an  intention  of  taking  to  the  possession  as  owner. 
It  lies  upon  the  plaintiff  in  this  case,  to  make  out  that 
there  was  such  delivery  and  acceptance.  Now,  here  by 
the  printed  conditions  of  sale,  a  deposit  of  30  per  cent, 
was  to  be  paid  upon  the  party  being  declared  the  highest 
bidder,  and  the  residue  of  the  purchase-money  when 

(b)  1  Easi,  ]  02.         {h)  1  S,  Moore,  99S,         (c)  SS.^A.  BSS* 

the 


Philum 
BiiroLU. 
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the  goods  wen  ratiioved;  and  it  is  not  to  be  pntiimed 
that  the  vendor  intended,  contrary  to  that  coDdition,  to 
part  with  the  right  of  possession  until  the  deposit  or 
price  was  paid.  There  was,  therefore,  very  sli^t  evi- 
dence to  shew  that  the  plaintiff  iotended  to  part  witli 
all  control  over  the  goods  when  ha  delivered  them. 
Then  wis  there  any  acceptance  by  the  defendant  aa 
owner  ?  It  appears  that  a  very  short  interval  d^iaed 
after  the  lot  was  knocked  down,  before  the  rtfftiwfant 
objected  that  be  bad  been  mistaken  in  the  price.  Unliiit 
tfaerefore,  the  retaining  of  them  fi>r  the  three  or  four 
minutes  that  intervened,  was  evidence  of  an  actual  ac 
eeptance  by  him  as  owner,  it  is  dear  that  tboe  wu  not 
any  acceptance  afterwards.  That,  at  all  avsnts*  mt 
v«ry  ali^t  evidence  d*  an  acceptance  by  tbo  d 
as  owner,  and  it  oogfat  at  least,  under  all  the  a 
stances,  to  be  submitted  as  a  queetion  (^  fiict  (o  the  jury, 
whether  there  was  a  delivery  by  the  vendor  and 'an 
actual  acceptnnce  by  die  vendee,  intended  by  both 
parties  to  have  the  effect  of  transferring  the  right  of  poa- 
seteion  from  the  one  to  the  other. 

Rule  abK^atc 


IS  THJQ  FOUBTS  YSAE  Of  GEORGE  IV.  il5 

18M. 


LoARiNo  against  Stone. 


^RESPASS  for  taking  and  detaining  the  plainti£P 's  Bj  a  turnpike 
horse.    At  the  trial  before  Burrough  J.  at  the  Sum-  4)^  was  im- 
mer  assizes,  1823,  for  the  county  of  Devouj  the  jury  ^^hmor 
found  a  verdict  for  the  plaintiff,  damages  one  shilling,  alt^^^j 
subject  to  the  opinion  of  this  Court  on  the  foUowing  ^^  ^ 

^*Hfj^^  erery  liora6 

drawing  ibgl  y 

By  a  local  act  of  the  47  G.  3.  ^<  for  repairing  and  •^J  carriagt, 

dia  Mine  touj 

improving  the  road  from  the  Hanitou  turpike  road  near  for  e^  hone 

drawing  ao j 

Yard  Farm^  in  the  parish  oiLtpUtery^  in  the  county  of  waggon  or  otiMr 

Budi  carritfa 

Dcwm^  to  the  lUainUer  turnpike  road  near  the  village  drawn  by  two 
of  HcrUm^  in  the  parish  of  Ibninsterf  in  the  county  of  theramofa^ 
Somerset  /"  trustees  were  appointed  with  power  to  erect  JS^^^J^ 
tdl  gates.    By  section  10.  it  was  enacted,  « that  the  ^J^'^  ]^ 
several  tolls  hereinafter  particularly  mentioned,  shall  be  '^^  ^  ^^ 
demanded  and  taken  at  each  of  the  said  toll  gates  or  ^«o  proTidcd 

that  no  pcnon 

turnpikes  which  shall  be  erected  in  pursuance  of  this  ibould  be  liable 

act,  (except  as  hereinafter  expressly  directed  or  provided  than  once  in 

to  the  contrary,)  before  any  horse,  cattle,  or  beast,  upon  ^JStgate** 

which  any  toll  is  by  this  act  imposed,  shall  be  permitted  reL^^fn*"** 

to  pass  through  the  sam^  (that  is  to  say :)    For  every  "IJL®?*  ^^ 

horse,   mare,  gelding,  or  other  beast  drawing  in  any  hor«et  and  car- 
nages uirough 

coach,  chariot,  barouche,  chaise^  curricle,  landau,  berlin,  Uie  ume,  bat 

all  penoni  bay- 
inff  paid  toll 
afterwards 
day.  A  St 
»ed  through^  gate  erected  under  this  act  of  parliamentf  and  paid 
the  toll.     1b  the  erening  of  the  same  day,  a  different  coach,  called  by  the  same  name,  be- 


once»  and  producing  a  ticket  denoting  the  payment  oi  such  toll,  were  afterwards  to  pan  and 
repass  with  the  same  horses  and  carriages  toll  free  during  the  same  day.     A  stage  coach, 

idei 


drawn  by  four  horses,  passed 


longing  to  the  same  proprietor,  driven  by  the  same  coachman,  and  drawn  by  the  same  four 
borsei,  bnt  carryuig  different  passengers  and  different  parceb  for  hire,  passed  through  tht 
fame  gats:  Hdd,  thst  s  iccond  toll  wis  payable  in  respect  of  this  carriage  and  bones. 
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caUsh,  heane,  or  other  carriage  the  sam  of  iid.  i  for 
every  hors^  mare,  getJmg,  or  other  beast  drawit^ 
singly  or  alone,  any  carri^e  of  any  description  what- 
■oever,  the  sum  of  4d. :  for  every  horsei  marc^  gelding 
or  other  beast  drawing  any  waggon,  wain,  cart,  or  other 
such  carriage  drawn  by  two  horses  or  beasts  of  draught, 
or  more,  the  simi  of  Sd,  i  for  every  horse,  mare,  geldtng, 
mule,  or  OSS,  laden  or  unladen  and  not  drawing,  the 
sum  of  \d."  By  section  18>  *'  No  person  or  persons 
shall  be  liable  to  pay  toll  more  than  once  at  any  one 
toll  gate  or  turnpike  to  be  erected  by  virtue  of  this 
act,  for  passing  and  repassing  at  any  tjme  or  times  in 
any  one  day  (to  be  computed  from  twelve  of  the  clock 
at  night  to  twelve  of  the  clock  in  the  succeeding  ni(^t) 
with  the  same  horse  or  horses,  cattle,  beasts,  and  car- 
riages through  the  some  toll  gate  or  turnpike ;  but,  that 
all  and  every  person  and  persons  having  paid  toll  once  at 
aforesud,  and  producing  a  ticket  denoting  the  paym«it 
of  such  toll,  (which  ticket  the  collectors  of  the  tolls  are 
hereby  required  to  give  gratis  on  receipt  of  the  toll,) 
shall  afterwards  pass  and  repass  with  the  same  horse  or 
horses,  "cattle,  beasts,  and  carriages,  toll  firee  during  the 
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day  through  all  the  other  toll  gates  or  turnpikes  to  be  .1824. 
erected  in  and  upon  these  roads."  By  section  IS.  "If  ^ 
any  person  shall  refuse  to  pay  the  toll  after  demand  agmu 
thereof  made,  it  shall  be  lawful  for  the  toll  collector  to 
seize  and  distrain  any  horse,  cattle^  or  beast,  upon  which 
any  toll  is  imposed  by  this  act."  Under  this  act  toll 
gates  have  been  erected,  and  among  others  one  called 
the  Devon  gate,  to  which  the  defendant  on  the  1 1  th  Aprils 
182S,  was  the  keeper  and  toll  collector.  On  that  day 
the  Bath  and  Exeter  subscription  coach,  driven  by  one 
Wittiam  Wager^  (as  servant  of  the  proprietors,)  drawn 
by  four  horses,  and  carrying  passengers  and  parcels  for 
hire,  passed  through  the  Devon  gate  in  its  way  from 
Exeter  to  Bath.  The  toll  of  Is.  dcL^  being  ^d.  for  each 
horse,  was  paid  by  the  driver  on  passing  through  the 
said  gate,  and  a  ticket  denoting  the  payment  of  the  tolls 
was  given  by  the  defendant  to  fV.  Wager.  In  the  even- 
ing of  the  same  day,  a  different  coach  called  by  the 
same  name,  and  belonging  to  the  s^me  proprietors^ 
driven  by  the  same  coachman,  and  drawn  by  the  same 
four  horses,  but  canning  different  passengers  and  di& 
ferent  parcels  also  for  hire,  passed  through  the  same  gate 
on  its  way  from  Bath  to  Exeter ;  the  driver,  JV.  Wager^ 
produced  a  ticket  which  had  been  given  to  him  in  the 
rooming,  but  the  defendant  insisted  on  taking  a  second 
toll  of  Is.  6d. ;  and  upon  the  driver's  refusing  to  pay 
this  second  toll,  the  defendant  took  one  of  the  horses 
from  the  coach,  and  retained  it  until  the  sum  of  Is.  Sd. 
was  paid  to  him  by  the  driver  JV.  Wager.  The  gate 
called  the  Devo?i  Gate^  is  within  the  county  of  Devon^ 
and  the  horse  so  taken  was  the  property  of  the  plaintiff^ 
Zjoaringf  one  of  the  proprietors  of  the  coaches. 

Frasery  for  the  plaintiff.    Here  the  toll  U  ii;dp08ed  by 

Vol.  IL  Mm  the 
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1824.  the  enacting  clause  upon  horses  only,  and  upon  horses 
■""'—  drawing  as  well  as  those  not  drawing.  It  appears  by 
^gtbui  the  proviso,  that  the  legislature  thought  that  it  was 
sufficient  for  the  purposes  of  the  trust,  that  for  the  same 
thing,  and  on  the  same  day,  one  toll  only  should  be 
payable.  The  exemption  ought  to  be  construed  as  com- 
mensurate with  the  toll,  and  as  the  toll  is  imposed  upon 
horses  drawing  as  well  as  upon  horses  not  drawing 
the  exemption  of  *'  horses"  in  the  proviso  cannot  be 
considered  as  confined  in  its  application  to  horses  not 
drawing,  Gray  v.  Shilling*  (a)  Indeed  it  seems  probable 
that  the  word  *'  carriages"  was  inserted  in  the  clause  in 
or^er  to  shew,  that  the  exemption  was  meant  to  extend 
to  hones  drawing  carriages  as  well  as  to  others.  Here, 
at  all  events,  taking  the  two  clauses  together,  it  is  by  no 
means  dear  that  the  toll  is  due,  and  it  is  incumbent  upon 
those  who  seek  to  impose  a  burden  upon  the  public  to 
shew  that  their  claim  rests  upon  clear  and  unambiguous 
language.  Ijceds  and  Liverpool  Canal  Company  v. 
Hustler,  (b) 

Adam  contra  was  stopped  by  the  Court. 

Baylky  J.  This  case  does  not  admit  of  any  rcason- 
aMe  doubt.  All  cases  of  this  description  depend  upon 
the  manner  in  which  the  act  of  parliament  is  worded. 
Tolls  are  imposed  in  consideration  of  the  injury  dune  to 
the  roads  by  the  horses  and  carriages  passing  over  the 
same.  The  degree  of  injury  depends  on  the  manner  in 
which  the  horses  are  employed.  Now,  in  this  case,  the 
exacting  clause  imposes,  first,  a  toll  of  4ld.  upon  every 
horse  drawing  in  any  coach,  chariot,  &c. ;  secondly^  a 
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similar  toll  upon  every  horse  drawing  singly  any  cor-  1824. 
riage  whatever ;  thirdly,  a  toll  of  3d.  upon  every  horse  -^ 
drawing  any  waggon  or  other  such  carriage  drawn  by  agakia 
two  horses ;  and,  fourthly,  a  toll  of  Id.  upon  every  horse 
not  drawing.  The  toll  is  therefore  imposed  upon  the 
hors^  and  not  upon  the  carriage;  but  then  by  the 
eighteenth  section,  no  person  is  to  pay  toll  more  than 
once  at  any  one  gate  for  passing  and  repassing  in  any 
one  day  with  the  same  horse  or  horses  and  carriages^ 
but  every  person  having  paid  toll  once,  and  producing 
a  ticket,  shall  afterwards  pass  and  repass  with  the  flame 
horse  or  horses  and  carriages,  toll  free.  Now,  as  no 
toll  was  imposed  by  the  enacting  clause  upon  the  car- 
riflgei  there  could  be  no  reason  for  introducing  that 
word  into  the  proviso,  unless  it  were  intended  to  confine 
the  exemption  in  respect  of  horses  drawing  carriages  to 
the  same  horses  drawing  the  same  carriage;  and  it  may 
be  very  reasonable  that  the  exemption  should  be  limited 
to  that  case,  for  otherwise  the  same  horses,  with  a  dif- 
ferent hired  chaise,  and  with  different  travellers,  would 
be  exempt  from  the  payment  of  toll. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  act 
imposes  the  toil  upon  horses,  according  to  the  manner 
in  which  they  are  employed.  By  the  enacting  clatfse, 
toll  would  be  payable  in  respect  of  every  horse  every 
time  it  passed  the  gate.  The  party,  therefore,  claiming 
the  exemption  must  shew  that  he  comes  within  the 
terms  of  the  proviso.  Now  here  the  plaintiff  cannot 
bring  himself  within  the  proviso,  unless  some  of  the 
words  contained  in  it  be  altered,  or  rejected  altogether. 
The  word  "  carriage"  occurs  several  times  in  the  pro- 
YisOf  and  accompanied  with  such  other  words  as  shew 
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clearly  that  there  must  be  both  the  same  horses  and  the 
same  carriage^  in  order  to  entitle  a  party  passing  the 
a  second  time  to  the  exemption. 


But  X  concurred. 


Judgment  for  the  defendant. 


Catherine  Martha  Mellish  against  William 
Mellish,  Edward  Mellish,  and  Thomas 
Mellish* 


John  Mellish  being  seised  to  him  and  his  heirs  in  fee 


general  name  of  HamelSf  subject  to  a  mortgage  for  a 
term  of  years,  made  bis  will,  which  was  duly  executed 


imitation,  both  in  words  and  figures :  that  is  to  say. 


£120,000 


^*  WM«tt»l  nPHIS  case  was  sent  by  the  Lord  Chancellor  for  the 
citate  caUed  Opinion  of  this  Court. 

Zr.,  tulgect  t« 
a  mortgage  for 

will,  '(in  wfaich  simple  of  a  capital  messuage  and  other  hereditaments, 
■tatsment  in       Bituate  in  the  county  of  Hertfordj  and  known  by  the 

figures  of  the 
amount  of  the 
estimated  Talue 
of  his  entire 

^^'^^^^'Sch^hk*  "^y  ^™*  *"^  ^^  which  the  following  is  an  exact  copy  and 

wife  had 
fafDughthimon 
his  marriage, 
and  of  the  sum 
which  he  him- 
aelf  had  settled 
upon  his  mar- 
fiage,  and  of 
the  estimated 
iralueofthe 
estate  at  H.,) 
directed  that 

bk  daughter  C.  M.  should  have  the  disposal  of  the  sum  which  he  himself  hod  settled  on 
T[j  ^  *^  ^**®  *^*  ^^  "®'  dispose  of  it,  that  it  was  to  go  to  certain  persons  therein 
named.  He  then  desired  that  H.  should  go  to  his  daughter  C  M,  as  follows :  in  case  she 
marri^and  had  a  son,  to  go  to  that  son  ;  in  case  she  had  more  than  one  daughter  at  her 
Imriiand  s  or  her  death,  and  no  son,  to  go  to  the  eldest  daughter ;  but  in  case  she  had  but 
one  dau^ter  or  no  child  at  that  tune,  he  desued  it  might  go  to  his  brother  W.  AT.  He 
^en  gave  specific  legacies  nearly  to  the  amount  of  the  sum  which  remained,  after  deducting 
tte  money,  settled  on  his  marriage  and  the  value  of  Uie  esUte  at  //.  And  he  directed  that 
™  yPy^  should  pay  ao  annuity  to  a  person  therein  named  for  life ;  and  then  he  made 
5iu^!=Lf*  ¥•  ^  "^  *^8**^  •    Held,  that  C.  ir.  took  an  estate  in  tail  male  in  jr., 

wtttiai«nmgainMMl(f«cttotht9ifacr€iUMctc^^  by  the  will. 

Catherine 


Marriage  settlement,  £  12,500  C.  P. 
Do. 


Hamels 


^**t\f%jyj  «/.  .in. 

120,000 
80,000 

57,500 
45,000 

40,000 

80,500 
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Catherine  Mellish  to  have  the  disposal  of  the  2Slm.s  in 
case  she  does  not  dispose  of  it,  I  wish  it  to  go  to  asjol^ 
laxs:  5/16  W.  M.J  5/16  E.  Af.,  3/16  T.  M.,  S/16  A.  O. 

The  mortgage  on  Hamels  to  be  paid  off  as  soon  as 
William  Mellish  can  do  it  without  prejudice  to  the  busi« 
ness*  Hamels  to  go  to  my  daughter  Catherine  Mellish 
as  follows :  in  case  she  marries  and  has  a  son,  to  go  to 
that  son ;  in  case  she  has  more  than  one  daughter  at 
her  husband's  or  her  death,  and  no  son,  to  go  to  the 
eldest  daughter ;  but  in  case  she  has  but  one  daughter^ 
or  no  child  at  that  time,  I  desire  it  may  go  to  my 
brother  William  Mellish. 


1834. 

Mkiusk 

agamtt 

HwugOt 


•  C.H.M.  £5000 

ir.  M.      10,000 

E.  M.  700O 

jf.  G.  5000 

J.  M.  5000 


(£5000. 

*  Thflse  initials 
mean  mj  daughter, 
wy  tores  brothers^ 
and  my  sister. 


3aooo 


£500  J.  X.  Bonhote* 
200  Destoulary, 
200  Mouehet* 

40  £  40.  BentUij,  Miss  S.  Salmon  £  200. 

50  J'  Bonhote* 

20  MacdonaUL 

1010 


I  give  as  fellows  t^ 

*  I  desire  that  one 
thousand  pounds  of  the 
^  three  thousand  pounda 
left  her  may  be  paid  to 
my  daughter,    immedl^ 


ately  on  my  decease. 


y 


Mrs  Pinfold  to  receive  200/.  a  year  from  Catherine 
Mellishj  during  the  life  of  Mrs,  Pinfold ;  a  year's  wages 
to  all  my  household  servants,  and  likewise  to  Webster^ 
and  I  desire  mourning  may  be  given  to  all  my  ser- 
vants,  the  same  as  at  my  dear  wife  C.  ikf.'s  death. 
I  leave  my  dear  brothers  W.  Jkf.,  E.  M,  and  J.  Jf., 
my  sole  executors  and  guardians  of  my  child  Cathe^ 
rine  Mellish^  and  I  leave  my  brother,  William  Mellisif 
mf/  sole  legatee. 

The  testator  departed  this  life  on  or  about  the  9th 
day  of  the  month  of  April,  1 798,  without  having  re- 

M  m  3  Toke4 
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1824.  voked  or  altered  his  said  will,  leaving  the  said  Catherine 
■  Martha  MeUish^  in  the  said  will  called  Catherine  Mel- 

<ua^       /is/J,  the  plaintiff,  his  only  child,  and  heir  at  law.      TThe 

<]nestion  was,  what  estate  and  interest  the  said  Catherine 

Martha  MeUish  took  in  Hamels. 

Preston,  for  the  plaintiff.  Catherine  MeUish  took, 
under  the  will,  an  estate  in  tail  male  in  Hamels. 
This  conM;ruction  will  best  answer  the  general  inten- 
tion of  the  testator ;  any  other  construction  would 
place  this  property  in  a  line  of  enjoyment  contrary 
to  his  will.  The  first  object  of  the  testator's  bounty 
is  his  own  daughter.  In  contemplating  her  marriage 
he  also  provides  for  a  son  of  the  daughter ;  he  does 
not  name  that  son  as  an  individual,  but  as  a  class, 
the  word  son  being  descriptive  of  all  the  male  line. 
If  the  daughter'  take  only  an  estate  for  life,  it  would 
follow  as  a  consequence,  that  if  she  had  one  son 
and  several  daughters,  and,  during  her  life,  the  son 
died,  leaving  a  son,  the  grandson  would  be  excluded 
by  a  daughter;  and  if  the  inheritance  be  suspended 
until  her  death,  and  is  to  vest  only  at  that  period,  and 
she  left  a  grandson  and  no  son,  then  the  grandson  could 
not  take ;  and  if  there  be  more  than  one  daughter,  at 
her  husband's  death,  or  her  own  death,  and  no  son,  the 
property  would  go  to  the  eldest  daughter,  in  exclusion 
of  a  grandson ;  and  if  there  be  only  one  daughter,  and 
no  son  at  that  period,  the  estate  would  go  to  WiUiam 
MeUish.  Therefore,  if  Catharine  MeUish  had  several 
daughters,  and  one  son,  and  he  had  a  son,  and  died  in 
his  mother's  life-time,  the  eldest  of  the  daughters  would 
take  in  preference  to  the  grandson ;  and  if  Catherine 
Mdli^  had,  at  her  death,  only  one  daughter,  but  a 
gjhoidipn^  descending  from  a  son,  WUliam  MeUish  would 

take. 
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take,  and  the  grandson  be  excluded.  Such  an  inten->  1894* 
tion  is  not  to  be  imputed  to  the  testator,  unlets  the 
Court  are,  by  the  express  language  of  the  will,  com* 
pelled  to  give  that  effect  to  the  will.  It  may  be  laid  down 
as  a  general  rule,  that  where  a  man  devises  to  ^«  an 
estate  for  life,  with  remainder  to  his  son  or  song,  then 
in  favour  of  the  intention  of  the  devisor,  (unless  it  be 
clear  from  the  language  of  the  will  that  the  son  is  to 

« 

take  CO  nomine,  as  purchaser)  the  word  son  or  sons  will 
be  construed  collectively  and  as  descriptive  of  all  the 
male  descendants,  as  a  class,  and  the  devise  will  give  to 
A.  an  estate  of  inheritance  in  tail  male.  Catherine  Mel*, 
lis/if  the  parent,  does  not  take  an  estate  in  fee*  From 
the  peculiarity  of  the  language  of  the  will,  her  daughter 
might  take  as  purchaser,  because  the  general  intention 
will  not  allow  the  parent  to  take  an  estate  in  tail  female* 
Sons,  however,  and  more  remote  descendants,  bring 
males  descended  from  males,  will  take  through  the  me* 
dium  of  being  the  heirs  and  descendants  of  Catherine 
Mellishf  their  parent.  But  what  difficulty  is  there  in 
deciding  that  the  daughter  of  Catherine  Mellish  may 
take  as  purchaser,  although  the  sons  are  to  take  by  de» 
scent,  through  the  medium  of  their  parent.  In  Wight  Vm 
Leigh  (a)  the  devise  was  to  yL  and  after  his  death  to  his 
Jii'st  and  other  sons^  and  in  de&ult  of  male  issue,  then 
to  his  eldest  and  other  daughters,  and  to  their  heirs  male 
for  ever,  and  it  was  held  that  A,  took  an  estate  in  tgil 
male.  In  Wharton  v.  Gresham  (b)  the  testator  devisecl 
all  his  estates,  as  well  real  as  personal,  to  his  nephew 
Anthony  Wharton^  and  to  his  sons  in  tail  male;  and  for 
want  of  such  issue  male  to  his  brother  captain  Jokr^ 

(a)  15  Vti.  564.  (b)  S  BU  Rep.  1083. 
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Wharton,  mid  to  his  sons  in  tail  mal^  and  in  failare  of 
such  issue  male,  then  to  bis  right  heirs.  It  was  held 
that  J.  Wharton  took  an  estate  tail.  The  word  sem 
was  construed  as  a  collective  term,  giving  by  that 
word  the  inheritance  to  the  first  or  immediate  devisee. 
In  Chorlton  v.  Craven  {a)  the  devise  was  to  Thomas 
Charlton  during  his  life,  with  remainder  to  hit  first 
son  in  tail  male  lawfnlly  begotten,  severally  and  suc- 
cessively, (not  saying  to  the  second,  third,  fourth,  and 
other  sons,)  and  for  want  of  such  issue  either  of  his  son 
T.  C.  and  his  son  J.  C,  then  he  devised  the  estate 
to  his  daughters  and  their  children,  share  and  share 
alike,  to  be  held  to  them  and  their  heirs  for  ever,  as 
tenant*  in  common,  and  not  as  joint  tenants.  It  waa 
held  that  T%omas  was  tenant  in  toil.  This  case  was  so 
decided  by  the  Court  of  King's  Bench  on  a  case  sent 
tcom  the  Court  of  Chancery,  and  the  certificate  of  the 
King's  Bench  was  confirmed  by  the  Lord  Chancellor. 
The  Court  of  Exchequer,  in  Trinity  term,  1 S2S,  on  the 
same  will  came  to  the  sam.e  decision,  end  in  each  case 
the  decree  was  against  a  purchaser.  There  is  aiMMher 
class  of  cases  which  establish  that  the  word  son  may  in- 
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issue  male,  then  his  son  Thomas  to  have  the  house;  if       1824. 
Thomas  married,  having  a  male  issue  of  his  body  law-        ■"■"* 

MiLum 

fully  begotten,  then  his  son  to  have  the  house  after  his        affxmat 
decease ;  if  he  had  no  issue  male,  then  to  his  son  Richard 
in  like  manner,  totidem  verbis,  and  so  to  Daniel  to- 
tidem  verbis;   and  then  he  added  this  clause,  "if  any 
of  his  sons  or  their  heirs  male,  issue  of  their  bodies, 
went  about  to  alien  or  mortgage  the  house,  then  the  next 
heir  to  enter."     It  was  resolved  that  an  estate  in  tail  mole 
was  created  for  three  reasons,  first,  because  the  testator 
says,  "  if  he  hath  no  issue  male,  his  next  son  to  have 
it,"  which  was  as  much  as  to  say,  "  if  William  dies  with- 
out issue  male,"  which  words  were  sufficient  to  create 
an  estate  tail  in  him.      Secondly,  the  last  clause,  **  if 
any  of  his  sons  or  their  heirs  male,  issue  of  their  bodies, 
go  about,"  &c.,  which  explains  the  first  words,  that  the 
male  shall  be  heir  and  take  by  descent     Thirdly,  the 
thing  prohibited  proved  it ;  for  if  the  sons  only  took  an 
estate  for  life,  this  restraint  would  have  been  idle.    In 
Wyld  V*  Lewis  (a),  the  testator  devised  to  his  wife  JEliza' 
heth  all  his  lands,  &c.  not  settled  in  jointure.     The  de- 
vise was  general ;  and  then  the  testator  said,  '^  if  it  shall 
happen  that  my  wife  shall  have  no  son  or  daughter  by 
me  begotten  on  the  body  of  the  said  Elizabeth^  and  for 
want  of  such  issue,  then  the  said  premises  to  return  to  my 
brother  John  Wyld^  if  he  shall  be  then  living,  and  his 
heirs  for  ever,  only  paying  to  his  two  brothers  {A,  and 
B.)  the  sum  of  150/.  within  one  year  after  the  decease 
of  the  said  Elizabeth ;"  and  it  was  held,  that  the  wife 
took  an  estate  tail ;  and  in  that  case  the  Lord  Chan- 
cellor ol>served,  that  the  inclination  to  avoid  the  ab- 

(a)  \Alk.A3t. 
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inrdity  of  ezcladiog  the  grandcbildren  had  been  the 
principal  reawn  for  constraing  words  of  the  «inguUr 
number,  and  which  are  prt^wrly  descriptive  of  partico- 
lar  persoas  only,  in  a  collective  aenae,  as  including  the 
desceodanU  of  the  first  taker.  Also  in  Sobuuoa  v.  Bo- 
binton{a)t  the  devise  vras  to  ^.  B.  for  his  life  and  do 
longer,  and  after  bis  decease,  to  such  son  as  he  aboald 
have,  lawfully  to  be  begottoi}  takiog  the  name  of  jBp> 
binson,  and  in  debult  of  such  Issu^  then  to  the  testator** 
cousin  and  his  htnrs  &>r  ever;  and  it  was  hdd  by  the 
Court  of  King'a- Bench,  and  afterwards  in  the  House  of 
Lords,  (hat  A.  B.  took  an  estate  tail.  The  efioet  of 
(hat  decision  was,  that  the  words  '*  ion  lawfully  to  be 
bi^tten*"  was  a  ctdlective  Xtma,  and  included  all  til* 
descendants  in  the  male  line^  It  therefore  described  all 
deacendants  of  the  person  to  whom  the  gift  was  original^ 
made.  If  Ifae  word  son  be  nomeo  collectivum,  as  taking 
in  the  whole  class*  it  is  a  word  of  limitation,  and  not  a 
word  of  purcbase.  (h)  These  authorities  shew  that  Miss 
MeOtMh  took  an  estate  in  tail  male,  since  otherwise  the 
gift  would  be  so  narrowed  as  to  produce  great  incon- 
vmiences ;  for  if  she  took  merely  for  life,  her  husband 
111  l)c  exchided  from  all  bencfil.  thouijh  she  died  I 
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a  male  descendant,  he  and  his  male  descendants  should        1 894. 
take  in  exclusion  of  a  daughter,  and  that  WiUiam  MeUish       — — 

MsLLItS 

should  not  take  as  against  a  son  or  more  remote  male        agahui 
descendant   of  Miss  MeUisk^   or  the  eldest  of  two  or 
more  daughters,  if  there  should  be  several  daughters. 

Tindalj  contra.  The  fee  either  descended  to  Catherine 
MeUish,  or  it  was  devised  to  her  by  the  will  defeasible  in 
three  events ;  the  first  was,  if  she  married  and  had  a  son, 
it  was  then  to  go  to  that  son ;  secondly,  if  she  had  more 
than  one  daughter  and  no  son,  it  then  was  to  go  to  t{ie 
eldest  daughter ;  and,  thirdly,  if  she  had  no  child  at  all, 
it  was  to  go  to  WiUiam  MeUish^  the  testator's  brother. 
Iliese  are  executory  devises,  to  take  e£fect  according  to 
the  rules  applicable  to  that  subject ;  and  so  that  WiUiam^ 
MeOish  might  be  entitled  to  the  estate  in  fee.  It  may 
be  conceded,  that  at  the  present  time,  and  before  the 
happening  of  any  of  these  events,  the  fee  is  vested  by 
descent  in  Catherine  MeUish ;  for,  whether  the  bene- 
ficial interest  is  to  be  given  to  her  Jbr  life,  with  contin- 
gent  remainders  to  the  son,  daughter,  and  Wittiam 
MeUish,  in  succession,  or  whether  it  is  intended  to  be 
given  her  in  fee  with  executory  devises ;  in  cither  case 
the  fee  is,  in  the  meantime,  in  Catherine  MeUish;  for  it 
is  a  general  rule,  that  where  a  remainder  of  inheritance 
is  limited  in  contingency  by  devise,  the  inheritance,  in 
the  meantime,  if  not  otherwise  disposed  of,  i*emains  in 
the  lieirs  of  the  testator,  until  the  contingency  happens 
to  take  it  out  of  them.  Feame,  351.  Therefore,  if 
Cat/ierine  MeUish  took  an  estate  for  life,  with  contingent 
remainders  to  her  son,  &c.,  the  fee  would  be  in  her 
until  the  contingency  happened.    The  question  will  be, 

whether 
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1824.       whether  the  testator  has  given  her  a  particular  estate, 
-  different  from  the  fee  which  has  descended  to  her,  Mrith 

MsLLXSK 

against  Contingent  remainders,  or  whether  the  limitations  to  the 
son,  daughter,  and  WiUiam  Mellish  are  executory  de-> 
vises  in  defeasance  of  the  fee  simple  which  has  come  to 
her  either  by  descent  or  by  the  devise.  Now  the  latter 
is  most  consistent  with  the  general  intention  expressed 
by  the  testator.  No  intention  is  manifested  by  him  to 
divide  the  fee  simple  into  particular  estates  and  remain- 
ders. It  is  not  given  to  her  for  life  or  in  tail,  but  the 
terms  used  are,  **  Hamels  is  to  go  to  Catherine  MeUish.^ 
That  implies  that  it  is  to  go  as  an  inheritance  at  law; 
that  the  whole  of  the  estate  and  not  a  part  of  it  is  to  go. 
The  very  circumstance  of  the  annuity  being  made  charge- 
able on  Catherine  Mellish  immediately,  shews  that  that 
must  have  been  the  intention,  for  otherwise  she  might 
have  sustained  a  loss  by  reason  of  the  annuity.  Com. 
Dig.  tit.  Devise,  {N.)  4.  Lee  v.  Withers  (a),  Andrew  v. 
Southhouse  {b)  are  authorities  upon  this  point.  Besides, 
it  appears  from  other  parts  of  the  will,  that  when  the 
testator  used  the  words  *  to  go,'  he  meant  the  entire 
interest.  For  in  the  early  part  of  his  will  he  directs 
that  Catherine  Mellish  shall  have  the  disposal  of  the 
25,000/. ;  and  in  case  she  does  not  dispose  of  it,  it  is  to 
go  to  other  persons  in  certain  proportions  therein  men- 
tioned ;  and  it  appears  also,  from  the  preceding  part  of 
the  will,  when  he  used  the  word  "  Hamels^^  he  meant 
the  estate  of  inheritance  which  he  had  in  Hamels  /  for 
in  estimating  the  value  of  all  his  property,  he  placed 
against  the  word  "  HameU^  the  figures  43,000/.  It  is 
clear,  therefore,  that  in  the  subsequent  part  of  the  will, 

(a)  Sv  r.  Jfit€#,  107,  (6)  5  r.  J?.  292. 
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when  he  used  the  same  term  Hamels^  he  meant  that  1824. 
entire  interest  in  Hamels  which  he  estimated  to  be  of  ^, 
the  value  of  48,000/. ;  viz.  the  estate  of  inheritance.  «««*»* 
The  testator  appears,  in  the  early  part  of  his  will,  to 
have  estimated  the  value  of  his  whole  property  at 
120,000/. ;  and  he  bequeaths  in  specific  legacies  nearly 
the  whole  of  the  40,000/.,  which  was  the  sum  that  re- 
mained, after  deducting  the  estimated  value  of  HamelSf 
and  the  amount  of  the  money  settled  upon  his  marriage, 
from  the  entire  value  of  his  property.  It  is  clear,  that 
if  he  had  in  terms  devised  the  estate  in  Hamels^  or  all 
his  interest  in  Hamels^  that  would  have  carried  the  fee ; 
and  if  it  can  be  shewn,  therefore,  that  by  the  word 
Hamels  he  meant  his  whole  interest  in  it,  then  the  whole 
of  that  interest  will  pass  ad  well  as  if  he  had  used  the 
term.  Now,  although  where  the  will  leaves  it  in  doubt, 
whether  the  devise  is  to  operate  as  a  contingent  remain- 
der or  an  executory  devise,  the  court  will  construe  it  to 
be  a  contingent  remainder ;  yet  here,  the  question  is  not 
whether  contingent  remainders  shall  be  construed  as 
executory  devises,  but  whether  the  Court  will  give  Gz- 
therine  Mellisky  by  implication,  particular  estates,  for  the 
purpose  of  supporting  these  contingent  remainders,  the 
effect  of  which  would  enable  her  to  defeat  the  testator's 
general  intention.  Now  there  is  no  case  which  goes  to 
that  extent.  In  Walter  v.  JDr^w  (a),  if  the  devise  to 
Richard  had  been  construed  an  executory  devise,  it 
would  have  been  after  general  failure  of  WilliairC^  issue, 
and  would  have  been  too  remote;  and  therefore  an  estate 
tail  was  given  to  the  eldest  son  by  implication.  The 
same  observation  applies  to  Wealthy  v.  Bosville.  {b)  The 
fee,  therefore,  either  goes  to  Catherine  MeUish  by  descent, 

or 
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1824.       or  she  takes  it  by  purchase;  and  it  is  immaterial  whether 
— "~"       she  take  it  by  one  medium  or  the  other.     The  first 

MstUSH 

9gamti  event  by  which  the  fee  given  to  CcUherine  MeUish  is  to 
be  defeated,  is  in  case  she  marry  and  has  a  son.  Now 
the  estate  is  not  given  expressly  to  Catherine  MeUish  for 
life,  which  would  have  been  done  if  it  had  been  intended 
that  she  should  take  that  estate  only ;  and  there  is  a 
material  distinction  between  the  devise  to  the  sou  and 
to  the  daughter.  The  latter  is  to  take  only  at  the  death 
of  her  mother  or  her  &ther,  which  shall  first  happen ; 
but  the  former  is  to  take  immediately ;  for  it  is  not  ne- 
cessary that  he  should  be  living  at  the  time  of  her 
death.  It  is  evident  that  the  testator  thought  that  be 
had  given  his  daughter  a  sufficient  provision  for  any  one 
female;  for  in  case  Catherine  MeUish  should  leave  only 
one  daughter,  he  gives  the  estate,  not  to  that  one  daugh- 
ter, but  to  WiUiam  MeUish.  Now  it  was  quite  as 
unreasonable  to  prefer  his  brother  to  his  one  grand- 
daughter as  to  prefer  his  grandson  to  his  daughter 
Suppose  Catherine  MeUish  married  early,  and  had  a  son, 
and  then  lived  to  the  age  of  eighty,  why  should  the 
grandson  wait  till  he  attained  the  age  of  fifty  or  sixty 
before  he  takes  and  not  take  immediately,  whilst  his 
mother  has  such  ample  provision.  [Bayley  J.  Suppose 
Catherine  MeUish  had  had  a  son  who  lived  only  two 
days,  and  then  died,  and  then  that  she  had  another 
son  born,  would  that  son  take?  If  he  did  he  must 
take  as  a  purchaser,  for  he  could  not  derive  title  from ' 
the  first  son,]  That  is  a  very  nice  supposition,  and  not 
likely  to  have  occurred  to  the  testator.  The  testator  was 
contemplating  the  founding  of  a  family,  and  he  was  de- 
sirous to  have  a  male  relation  to  succeed  him,  and  he 
prefers  a  son  before  his  granddaughter  or  his  daughter. 
\BmflmfJ.     Your  argument  would  have  this  effect: 

if 
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if  Catherine  MeUish  had  ten  daughters,  and  each,  of       1694. 
theni  left  children,  but  died  before  die  mother,  their       

Mbllwi 

issue  would  not  take.]  If  she  has  more  dian  one  agamit 
daughter,  at  her  own  or  her  husband's  death,  it  is  to  go 
to  the  eldest  daughter ;  but  if  none^  it  is  to  go  to  the 
testator's  brother.  The  testator  has  so  framed  the 
devise  that  the  children  would  take  the  personal  pro- 
perty, but  the  real  estate  goes  to  the  person  whom  he 
wished  to  represent  his  family.  {^Bcyley  J.  Suppose  the 
eldest  daughter  of  Catherine  MeUish  to  have  children, 
and  a  second,  third,  and  fourth  daughter,  and  that  the 
eldest  daughter,  in  the  lifetime  of  the  mother,  dies,  leav- 
ing children,  and  that  the  second  daughter,  in  the  life- 
time of  the  husband,  dies,  leaving  children,  and  that  at 
the  death  of  Catheritie  MeUish  she  has  still  two  daugh- 
ters living,  who  would  take  the  estate?]  The  only  ques- 
tion is,  which  construction  most  nearly  satisfies  the  in- 
tention of  the  testator.  As  to  son  being  nomen  coUec- 
tivum,  the  case  of  Wight  v«  Lee  is  distinguishable, 
because  there,  the  words  *^  in  default  of  issue"  were  in 
troduced.  The  same  observation  applies  to  Wharton  v. 
Grcsham,  {a)  As  to  the  case  of  Charlton  v.  Craven^ 
there  were  the  words  "  severally  and  successively," 
which  distinguish  it  from  this  case.  In  Lovelace  v. 
Lovelace  (&),  it  was  held  that  a  devise  to  one,  and  his 
eldest  issue  male,  passed  an  estate  for  life  only,  but  that  a 
devise  to  one  and  his  issue  generally  passed  an  estate 
tail,  (c)  [Bayley  J.  In  PerroC^  case  {d)  it  is  said  that 
the  lands  mentioned  in  Lovelace  v.  Lovelace  were  gavel- 
kind.] 

(a)  2  BU  1085.  (6)  Cro.  EHx.  40. 

(c)  JRoHn9m<mGavaeind,37.  {d)  Moore,  568, 

Fresion 
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1824.  Preston  in  reply.    The  heir  at  law  cannot  be  disin- 

herited,  unless  there  be  words  in  the  particular  instm* 

ojpdnu  ment  to  pass  the  estate  from  him.  Nothing  can  be 
inferred  from  the  direction  that  the  mortgage  was  to  be 
paid  off.  William  Mellish  was  liable,  and  directed  to  pay 
it  in  his  character  of  residuary  legatee ;  and  the  annuity 
is  not  charged  on  the  real  estate,  and  therefore  would  be 
payable  out  of  the  personalty.  It  is  clear,  as  a  rule  of 
law,  that  the  gift  cannot  be  construed  as  an  executory 
devise  if  it  can  operate  in  any  other  mode.  Now  it  is 
said,  that  the  gift  is  to  Catherine  Mellish  in  fee^  defeasible 
in  three  events ;  but  if  that  be  the  effect  of  the  will, 
what  becomes  of  the  husband.  If  the  fee  be  determined 
by  the  executory  devise,  the  courtesy  will  fail  with  it,  and 
that  is  inconsistent  with  the  will ;  because  the  will  sup- 
poses that  the  husband  of  Catherine  Mellish  is  to  have 
some  interest,  in  the  event,  at  least,  of  there  not  being 
any  son ;.  for  the  estate  is  to  go  to  the  eldest  daughter 
either  on  the  death  of  the  husband  or  of  the  mother. 
It  has  been  argued,  that  on  the  death  of  Catherine 
Mellishy  if  she  should  have  a  son,  a  son  would  take 
immediately.  A  daughter  could  take  only  if  there 
was  not  any  son,  and  if  there  were  several  daughters, 
the  eldest  daughter  could  take  only  a  life-interest  for 
want  of  words  of  inheritance.  If  Catherine  Mellish  had 
one  son  by  her  first  husband,  the  son,  if  he  took  the 
fee  immediately  on  his  birth,  would  become  the  first 
purchaser  and  an  ancestor;  and  if  he  died  without 
issue,  and  there  should  be  a  second  son  of  the  half 
blood,  that  son  could  not  take  because  the  fee  had  vested 
by  purchase  in  the  first  son ;  so  that  if  the  first 
son  died  without  issue,  leaving  a  sister  of  the  whole 
blood,  and  a  brother  of  the  half  blood,  it  is  clear  that 

the 
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the  second  son  of  Catherine  Mellish  would  be  excluded.  1 824. 
Suppose  again,  Catherine  Mellish  to  die  leaving  grand-  Jl  ' 
sons,  they  would  not  take  unless  she  herself  took  an        against 

"  Mellish 

estate  in  tail  male.     Now,  could  it  have  been  the  in- 
tention of  the  testator  to  prefer  his  brother,  if  there  were 
any  male  heirs  descended  from  his  daughter.      It  is 
absurd  to  suppose  that  the  descendants  of  Miss  MeUish 
are  to  be  excluded,  merely  because  there  might  not  be 
any  son  living  at  her  death.     This  is  incompatible  with 
the  intention  of  the  testator,  and  the  scope  of  his  will ; 
were  several  daughters  to  exist,  and  all  the  daughters 
to  die  during  Miss  MellisVs  life-time,  but  to  have  left 
issue^  could  it  be  reasonably  concluded  that  that  issue 
of  the  eldest  daughter  could  not  take  any  benefit  ?    The 
testator's  intention  clearly  was,  to  prefer  all  the  de-, 
scendants  of  his  eldest  grandaughter  to  William  MeUish. 
He  otherwise  would  not  have  introduced  words  shewing 
a  preference  of  the  eldest  female  as  an  heiress  before  his 
brother.      Bifield's  case  was  the  earliest  decision  on 
which  the  word   ^'  son"  was  construed  as  a  collective 
term. 

Bayley  J.  It  may  be  collected  from  the  authorities, 
that  if  the  word  son  be  used  not  as  a  designatio  persons^, 
but  with  a  view  to  the  whole  class,  or  as  comprising  the 
whole  of  the  male  descendants  severally  and  successively, 
then  it  is  the  manifest  intention  of  the  testator  to  give 
an  estate  tall ;  and  it  is  equally  clear,  that  words  arc 
not  to  operate  by  way  of  executory  devise,  which 
are  capable  of  operating  in  any  other  way.  In  this 
case  the  words  are,  "  Hamels  to  go  to  my  daughter 
Catherine  MeUish  as  follows,  viz.  in  case  she  marry  and 
has  a  son,  then  it  is  to  go  to  that  son."    Now,  if  the 

Vol,  II.  N  n  word 
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1894*  yrofi  sort  b$  used  ^  9  Qomen  cpl|^ivgm^  it  wpu)d  gyfp 
tp  Catherine  M^ish  an  §^ate  to  continue  so  Igng  fi^ 

nmf*  therp  should  t>e  any  loale  descendants  of  Quherfne 
]ifeUish  luid  that  woi|lfl  be  an  estate  in  ^il  n^ale.  I 
qannot  ^nd  in  the  subsequent  part  .of  this  will,  any 
thipg  inconsistent  with  the  construction  that  ought  tp  be 
pi^  ppon  i(  if  it  had  stopped  lier^.  We  shall  no^  how- 
eyei*!  &y^  OPi*  decision  at  present. 

HojLpoTD  J.  It  appears  to  me  that  the  word  son  in 
this  willy  should  be  read  am/  son.  In  the  first  place,  the 
<»tate  is  to  go  to  the  daughter  in  a  particular  mode;  for 
it  is  to  go  to  bis  daughter  *<  as  follows,"  and  he  then  de- 
scribes the  mode  in  which  it  is  to  go,  that  is,  that  4  son 
should  h^ve  it  if  Catherine  Mellish  marry  and  hare  a 
f  PD I  and  he  is  then  describing  in  what  way  ^he  daughter 
shall  have  it,  and  supposing  her  son  be  to  have  Ot^e 
e^tate^  he  could  only  take  it  in  that  c&sc  by  descent, 
iinless  the  will  operated  as  a  gifl;  to  the  daughter,  and  not 
only  to  the  daughter,  but  subsequently  as  a  gift  to  that 
son  and  another  spn,  so  as  to  be  doing  away  with  the 
life  estate  of  the  daughter.  The  words  are,  '^  in  case  she 
marry  and  has  a  son,  to  go  to  that  son  ;  in  case  she  has 
more  than  one  daughter  at  her  or  her  husband's  dciath,  to 
go  to  the  eldest  daughter.  Now,  if  the  word  son  be  con- 
strued to  n^ean  not  an  immediate  descendant,  but  any 
son,  whether  immediate  or  remote,  such  as  a  grandson, 
then  all  diflBculty  seems  to  be  removed ;  for,  according 
to  that  construction,  the  limitation  over  to  the  eldest 
daughter  would  not  take  effect,  even  although  the  im- 
mediate son  were  dead,  if  there  were  a  grandson  living, 
or  a  great  grandson,  so  that  the  male  descendants  of 
his  daujghter  would  not  be  excluded ;  but  if  the  word 

Mm 
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son  be  confined  to  the  immediate  son,  the  consequence  1824. 

would  be,  that  if  that  son  died  leaving  sons,  the  estate  ^ 

would  go  over  to  the  daughters,  agmu 
The  following  certificate  was  afterwards  sent. 

This  case  has  been  argued  before  us,  and  we  are  of 
opinion,  that  Catherine  MeUish  took  an  estate  in  tail 
male  with  a  reversion  in  fee,  subject  to  other  estates 
created  by  this  will. 

J,  Bayley. 

G.  S.  HoLROYD. 

W.  D.  Best. 
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Court  of  KING'S  BENCH 
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Hilary  Term, 


In  the  Fourth  and  Blfth  Years  of  tho  Reign  of 

George  IV. 


MEMORANDA. 

IN  the  course  of  the  vacation  Sir  Bobert  Dattdt^ 
Knight,  resigned  the  office  of  Chief  Justice  of  the 
Common  Pleas,  and  was  succeeded  by  Sir  Bobert  Gif- 
Jbrdj  Knight,  his  Majesty's  Attorney-General,  who  was 
called  to  the  degree  of  Serjeant  at  Law.  The  motto  on 
his  rings  was  <*  Secundis  Laboribus."  He  took  his  seat 
on  the  bench  on  the  first  day  of  this  term,  and  was 
soon  afterwards  raised  to  the  dignity  of  a  peer  of  the 
realm,  by  the  title  of  Baron  Giffbrd^  of  &.  Leonards^  in 
the  county  of  Devon. 

In  the  course  of  last  term  Sir  Bichard  Biduard^ 
Knight,  the  Lord  Chief  Baron  of  the  Court  of  EiO^^ 
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1824.  quer,  died  at  bis  bouse  in  Ormond^street.  He  was  suc- 
ceeded by  Wiliiam  Alexander^  Esquire,  one  of  the 
Masters  in  Ohanc^r^i  who  w^s  called  to  the  degree  of 
Serjeant  at  Law,  and  gave  rings,  with  the  motto 
*^  Secundis  Laboribusy"  and  took  bia  seat  upon  the 
bench  on  the  first  day  of  this  term. 

Sir  John  Singleton  Copky^  his  Majesty's  Solicitor- 
General,  was  appointed  to  the  office  of  Attorney-Ge- 
neral. 

Charles  JVetherelly  of  the  Inner  Temple^  Esquire,  was 
appointed  to  that  of  Solicitor- General. 

In  the  course  of  this  term.  Sir  John  Simeon^  one  of 
the  Masters  in  Chancery,  died,  and  William  Wingjleld^ 
Esquire,  one  of  his  M^esty's  counsel  learned  in  the 
law,  and  James  Farrerf  of  Lincoln^ s  Inn,  Esquire,  were 
appointed  to  the  vacant  offices  of  Masters  in  Chancery. 


^SJ^  ssd.  King  against  Williams. 

ririSpkc^^  £)EBT  on  sinijlle  contrtict.     Defendant  pleaded  nil 
fo^iilt  w^^ed  ^^^^^  P^""  legem ;  and  the  Master  having  appointed 

his  law,  the       a  ^j  for  the  defendant  to  come  into  court  with  his 

Court  refused 

to  assign  the      compurgators, 

numbo'  of 
compurgators 

should  come  to       Lar^slow  Applied  to  the  Court  to  assign  the  nambet* 
perfect    s    w.  ^j.  ^jQmpprgators^  with  whoiti  the  defendant  should  come 

to  perfect  his  law.  The  books  leave  it  doubtful  whether 
six  or  elevea  are  necessary.  In  les  termes  de  la  ley, 
p.  442.  (which  book  is  ascribed  to  Rasfallj  by  the  pre- 
face to  10  Coij  and  is  th^re  mentioned  as  a  work  of  high 
estioialidhi)  is  this  passage :  **  Mes  quant  on  gagera  son 
leyi  it  amesncra  ovesque  Ifai'  ^  8,  or  12  dc  ses  vicines 

come 
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come  le  court  lui  flssignera  dc  jurer  ovesquc  llii."  JiBat/'       iMt. 


KiNtf 


la/  J.  Is  it  not  said  in  Blackstone*s  Com,  ih^i  eleven  tit& 
necessary?  (a)']     It  is,  but  his  opinion  is  founded  on  Co.        agnhui 

WiLLIAMi, 

Lii.  295.  and  2  Ifist»  45.*  and  the  authorities  there  cited, 
viz.  FletOy  b.  2.  c  63^,  and  S3  H,  6.  8.  do  not  support 
the  position.  In  Fleta  it  is  stated,  that  the  number  of 
compurgators  shall  depend  upon  the  number  of  the 
secta,  produced  by  the  plaintiff;  that  is  to  say,  if  the 
secta  consist  of  two,  the  compurgators  shall  be  four,  ffiid 
so  on,  the  compurgators  being  double  the  number  of  the 
secta,  until  the  secta  shall  amount  to  six,  when  it  will 
not  be  necessary  for  the  compurgators  to  bo  doab)e  theit 
number;  but  eleven  will  be  sufficient;  and  the  Assertion 
in  the  Year-book  before  mentioned,  that  the  tenuit  shall 
make  his  law  dc  duodecima  manu,  that  is  to  say)  deven 
and  himself^  is  merely  by  connsd  in  argument*  In  ad 
anonymous  case,  in  2  Ventr.{b)  it  is  stated  that  less 
that  eleven  compurgators  will  do.  In  Styles  Practical 
Register  J  p.  572.,  it  is  said  of  wager  of  law,  ^*  He  that  ig 
to  do  it,  must  do  it  duodena  manu,  viz.  he  miist  bring 
six  compurgators  with  him,  the  defendant  then  sweats 
dc  fidelitate,  the  compurgators  de  credulitate."  This 
species  of  defence  is  not  often  heard  of  now ;  but  in 
Barry  y,  Robinson  (c)  the  court  denied  that  a  wager  of 
law  would  now  be  disallowed. 

Abbott  C.  J.  The  Court  will  not  give  the  defendiuit 
any  assistance  in  this  matter.  He  must  bring  such  num- 
ber of  compurgators  as  he  shall  be  advised  are  sufficient. 
If  the  plaintiff  is  not  satisfied  with  the  number  brought, 

(a)  Vol.  iii.  343.  {b)  171.  (c)   1  N,  R.  297. 
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1824.  the  objection  will  be  open  to  him,  and  then  the  Court 

""^""  will  hear  both  sides. 

agatmt  Rulc  refused. 


Williams* 


The  defendant  prepared  to  bring  eleven  compurgators, 
but  the  plaintiff  abandoned  the  action. 


Wednesday,  Hawes  and  Another  against  Watson  and 

January  2Sih.  Another. 

ji.^yconinet,  n|^  ROVER  for  a  quantity  of  tallow.     Plea,  not  guilty. 

qiuuuity  of  tal-         At  the  trial  before  Abbott  C.  J.,  at  the  London  sit- 
low,  then  lying 
at  a  wharf,  at  so  tings  titter  Mtcftaelmas   term,  the  following  facts  were 

and  on  the  '  ptoved  for  the  plaintiffs.  The  plaintiffs,  on  the  25th 
nTrittenSdCT  Septembery  182S,  purchased  by  contract,  of  Messrs.  3fo- 
KtowS  ^'^y  a"^  ^^'^  5^0  casks  of  tallow,  at  405.  per  cwt.  On 
fe  Mid^e^  the  27th  Septeml>ery  in  part  execution  of  their  contract, 
boine  the  same.  Moberly  mii  Bell  sent  to  the  plaintiffs  the  following 
tared  into  a        transfer    note,    signed    by  the  defendants,  who  were 

contract  to  sell 

tallow  to  c,       wharfingers.     "  Messrs.  J.  and  B.  HaweSf  we  have  this 

obtained  from       _  r         t 

the  wharfingers  day  transferred  to  your  account,  (by  virtue  of  an  order 
Awil^ac-'  f^om  Messrs.  Moberly  and  Bell)  100  casks  tallow,  ex 
tiTilJp^  Matilda,  with  charges  from  October  10th,  182S.  H.and 
uS^^f^  M  100  casks."  The  plaintiffs  then  gave  Moberly  and 
account  of  c,    jj^n  their  acceptance  for  2880/.,  the  price  of  the  tal- 

and  that  C  was  ^  . 

to  be  liable  to     low,  which   was   duly    paid,   and    afterwards   sold  21 

dbarges  from  a 

given  date.  casks  of  this  tallow,  which  the  defendants  delivered, 
ped  payment,  pursuant  to  their  order.  Mdberly  and  Bell  stopped  pay- 
to  the^wharfin-  Jneiit  on  the  1 1th  October,  and  on  the  Hth  the  defend- 

jrers  not  to  de- 
Sver  the  tallow 

to  ^.'s  order :  Held,  in  an  action  of  trover  by  C.  against  the  wharfingers,  that  afHr  their 
acknowledgment,  they  held  the  tallow  as  the  agents  of  C,  and  that  they  could  not  there- 
fore set  up  aa  a  dttocc  a  right  in  ^.  to  stop  it  in  transitu. 

ants 
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ants  received  notice  from  Raiies  and  Co.,  the  original 
vendors  of  the  tallow,  not  to  deliver  the  remaining  casks 
to  Moberly  and  Bellj  or  their  order ;  and  the  defendants, 
in  consequence,  refused  to  deliver  the  remainder  of  the 
tallow  to  the  plaintiiis,  upon  their  demanding  the  same. 
On  the  part  of  the  defendants  it  was  proved,  that  Mo^ 
berly  and  BeU^  on  the  26th  September^  had  purchased  of 
Raikes  and  Co.   100  casks  of  tallow  (the  same  that 
were  afterwards  sold  to  the  plaintiffs)  landed  out  of  the 
Matilda y  lying  at  Watson* s  wharf,  at  2/.  is.  per  cwt.,  to 
be  paid  for  in  money,  allowing  2^  percent,  discount,  and 
fourteen  days  for  delivery ;  and  on  the  same  day  Raikes 
and  Co.  gave  a  wi-itten  order  upon  the  defendants  to 
weigh,  deliver,  transfer,  or  rehouse  the  tallow.    Moberhf 
and  Bell   had    not   paid  for  the  same,    nor  had  it 
been  weighed  subsequently  to  this  order.     Upon  these 
facts  it  was  contended  at  the  trial,  on  the  part  of  the 
defendants,,  that  they  were  not  bound  to  deliver  to  the 
plaintiffs  the  remaining  79  casks  of  tallow,  inasmuch  alk 
Raikes  and  Co.  had,  as  between  them  and  Moberly  and 
Bell  a  right  to  stop  them  in  transitu,  the  delivery  to 
Moherly  and  Bell  not  being  perfect,   inasmuch  ns  the 
tallow  had  not  been  weighed.     The  Lord  Chief  Justice, 
however,  was  of  opinion,  that  whatever  the  question 
might  be  as  between  buyer  and  seller,  the  defendants 
having,  by  their  note  of  the  27th  September^  acknow- 
ledged  that    they  held  the  tallow  on  account  of  the 
plaintiffs,  could  not  now  dispute  their  title;   and  the 
plaintiffs  had  a  verdict. 


1824^ 

Hawei 
Watsov* 


The  Atiomey-General  now  moved  for  a  new  tria^ 
upon  the  ground  taken  at  the  trial.  Hanson  v.  Meyer  (a) 

(a)  eMait,6l^. 


tf 


"Watsok. 
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1^24.        is  an  authority  to  shew,  that  the  absolute  property  in 
""■""""        the  tallow  would  not  vest  in  Moherly  and  Bell^  the  first 

Hawss 

ojgamu  vfendee,  until  it  was  Weighed.  The  contract  in  that 
case  was  in  terms  similar  to  the  contract  itiade  be- 
tween the  original  vendors  and  Mobeiiy  and  Bell.  The 
weighing  must  precede  the  delivery,  in  order  that  the 
pfic6  ftiay  he  discertained.  In  that  case,  too,  part  of 
the  goods  had  been  weighed  and  delivered,  yet  it  was 
held,  that  the  vendor  might  retain  the  remainder,  which 
contintied  utiweighed  in  his  possession ;  and  Sheplejf  v. 
Davis  (tt)  \i  also  an  authority  to  the  same  effect. 

Abbott  C.  J.  The  plaintiffi,  in  this  case,  paid  their 
nibney  upon  the  faith  of  the  transfer  note,  signed  by  the 
defendants,  by  which  they  acknowledged  that  they  held 
the  tallow  as  their  agents.  If  we  were  now  to  hold, 
that,  notwithstanding  that  acknowledgment  and  that 
payment,  the  plaintiffs  are  not  entitled  to  recover,  we 
shbuld  enable  the  defendants  to  cause  an  innocent  man 
ia  lose  his  money.  To  hold  that  the  doctrine  of  stop- 
page in  transitu  applied  to  such  a  case  as  the  present, 
would  have  the  effect  of  putting  an  end  to  a  very  large 
portion  of  the  commerce  of  the  city  of  London. 

Bayley  J.  This  appears  to  me  very  different  from  the 
ordinary  case  of  vendoi^  and  vendee.  In  such  cases,  j  ustice 
requires  that  the  vendee  shall  not  have  the  goods  unless 
he  pays  the  price.  If  he  cannot  pay  the  price,  the 
vendor  ought  to  have  his  goods  back ;  but  if  the  question 
arises,  not  between  the  original  vendor  and  the  original 
vendee,  but  between  the  original  vendor  and  a  pur- 
chaser from   the  vendee,  that  purchaser  having  pmd 

(a)  $  Tama,  617. 

the 
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the  full  price  for  the  goods,  what  is  the  honesty  and        1824. 
justice  and  equity  of  the  case?  Surely,  that  the  vendee, 


Watson. 


who  has  paid  the  price,  shall  be  entitled  to  the  possession  ajfamti 
of  the  goods.  I  am  of  opinion,  that  when  Messrs. 
Raikes  and  Co.  signed  the  ord^r  to  transfer,  weigh,  and 
deliver,  that,  according  to  the  settled!  course  and  usage 
of  trade,  enabled  Moberly  and  Bell  to  sell  the  goods 
agdin.  There  are  many  cases  in  which  it  tias  been 
held,  that  if  the  fifst  vendor  does  any  thing  which  can 
be  cori^idered  as  sanctioning  the  sale  by  his  vendee,  that 
destroys  all  right  of  the  foi'mer  to  stop  in  transitu. 
Stoveid  V.  Hitghes,  (a)    tiamian  v.  Anderson.  (J) 

HoLitOTD  J.  I  think  that  the  tiote  given  by  th6  de^ 
fcndants  makes  an  end  of  the  present  question.  Wfaeii 
that  ridte  was  given,  the  taltow  became  th6  pto'p&cty 
of  the  piaintifis,  and  is  to  be  Considered  from  thftt  time 
as  kept  by  the  defendants  as  the  agetits  of  the  piainti£($, 
and  the  latter  were  to  be  liable  from  the  lOth  October  for 
all  charges.  This  case  is  very  different  from  that  of 
Hanson  v.  Meyer.  There,  there  was  a  sale  of  all  the 
vendor's  starch,  (the  quantity  not  being  ascertained,)  at 
61.  per  cwt.  The  order  was  to  weigh  and  deliver  all  the 
vendor's  starch,  and  t  part  having  been  weighed  and 
delivered,  but  not  the  residue,  the  main  question  before 
the  Court  was,  whether  the  weighing  and  delivery  of 
part  did  or  did  not  in  point  of  law  operate  as  a  transfer 
of  the  property  as  to  the  whole.  The  Court  held, 
rightly,  that  it  did  not,  because  there  the  price  of  the 
whole  which  was  to  be  paid  for  by  bills  could  not 
be  ascertained  before  it  was  weighed.  The  delivery 
of  part,   therefore,  was  not  a   delivery  of  the  whole, 

(a)  14  Ea$t,  308.'  (6)  2  Camj)b.  243. 

but 
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1824*        but  the  order  was  complied  with  only  as  to  the  part 
„  which  was  weighed  and  delivered,  and  the  property  in 

againsi  the  residue  remained  unchanged  until  something  further 
was  done.  It  was  not  a  delivery  of  part  for  the  whole, 
and  therefore  it  did  not  operate  in  law  as  a  delivery  of 
the  whole  so  as  to  divest  the  vendor  of  his  right  to  stop 
in  transitu ;  but  here^  the  wharfingers  upon  the  receipt 
of  the  order  directing  them  to  weigh  and  deliver,  sent  an 
acknowledgment  that  they,  the  wharfingers,  had  trans- 
ferred the  goods  to  the  vendees,  and  that  they  would 
be  considered  as  subject  to  charges  from  a  certain 
period.  I  think,  therefore,  that  the  wharfinger  then 
held  the  tallow  as  the  goods  of  the  plaintifi&  and  as  their 
agents,  although  there  was  not  any  actual  weighing  of 
them ;  and  that  the  plaintiffs  were  then  in  possession  by 
the  defendants  as  their  agents,  they  having  acknowledged 
themselves  as  such  by  their  note.  For  these  reasons  I 
am  of  opinion  that  the  plaintifis  are  entitled  to  r«« 
cover. 

Best  J.  I  am  also  of  opinion,  that  the  acknowledg- 
ment which  has  been  given  in  evidence  puts  an  end  to 
all  question  in  this  case.  The  very  point  has  already 
been  decided  in  the  case  of  Harman  v.  Anderson,  (a) 
There  the  wharfinger  had  transferred  the  goods  to  the 
name  of  the  vendee,  and  actually  debited  him  with  ware- 
house rent,  but  he  having  become  insolvent,  the  sellers 
gave  notice  to  the  wharfingers  to  retain  the  goods ;  and 
upon  an  action  of  trover  being  brought  against  th« 
wharfingers  by  the  assignees  of  the  vendee,  it  was  coi>- 
tended  that  the  sellers'  right  to  stop  in  transitu  con- 

fWKat 
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tkued ;  but  Lord  EUenbarougk  said,  ^<  that  the  goods  1824. 
having  been  transferred  into  the  name  of  the  purchaseri  „ 
it  would  shake  the  best  established  principles,  still  to  ,S^^_^ 
allow  a  stoppage  in  transitu.  From  that  moment  the 
defendants  became  trustees  for  the  purchaser,  and  there 
was  an  executed  delivery,  as  much  as  if  the  goods  had 
been  delivered  into  his  own  hands.  The  payment  of 
reat  in  these  cases  is  a  circumstance  to  shew  on  whose 
account  the  goods  are  held ;  but  it  is  immaterial  here ; 
the  transfer  in  the  books  being  of  itself  decisive."  In 
the  ensuing  term,  the  then  Attorney-General  (after- 
wards Lord  C.  J.  Gibbs)  expressed  his  acquiescence  in 
the  decision  at  Nisi  Prius.  In  that  case,  indeed,  it  does 
ix>t  appear  that,  in  order  to  ascertain  the  price,  it  was 
nocessary  tg  weigh  the  goods,  but  in  a  subsequent  case 
of  Stonard  v.  Dunkin  (a),  it  was  expressly  held  by  Lord 
EUcnboroughy  that  a  warehouseman,  who,  on  receiving 
an  order  from  the  seller  of  malt,  toehold  it  on  account 
of  the  purchaser,  gave  a  written  acknowledgment  that 
he  so  held  it,  could  not  set  up  as  a  defence  for  not  de- 
livering it  to  the  purchaser,  that  by  the  usage  of  trade, 
the  property  in  malt  sold  was  not  transferred  till  it  was 
re^measured^  and  that  before  the  malt  in  question  was 
remeasured,  the  seller  became  bankrupt ;  and  there 
Lord  EUenborough  says,  "  whatever  the  rule  may  be 
between  the  buyer  and  seller,  it  is  clear  the  defend- 
ants cannot  say  to  the  plaintifi^  *  the  malt  is  not  yours,' 
after  acknowledging  to  hold  it  on  his  account  By  so 
doing,  they  attorned  to  him."  It  appears  to  me  too, 
that  if  we  consider  the  principle  upon  which  the  right 
of  stoppage  in  transitu  is  founded,  it  cannot  extend  to 

(a)  2  Campb.  Ui$ 

such 
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1 824.       such  a  case  as  the  present.     The  vendee  has  the  legal 
Tl  right  to  the  goods  the  moment  the  contract  is  executed, 

againu       but  there  still  exists  in  the  vendor  an  equitable  right  to 
Stop  them  in  transitui  which  he  may  exercise  at  any 
tin^e  before  the  goods  get  actually  into  the  possession 
of  the  vendee,  provided  the  exercise  of  that  right  does 
not  interfere  with  the  rights  of  third  persons.     Now  it 
appears  to  me  impossible,  that  it  can  be  exercised  in 
this  case  without  disturbing  the  rights  of  third  persons, 
for  the  property  has  not  only  been  transferred  to  the 
purchaser  in  the  books  of  the  wharfingers,  but  there 
has  been  an  acknowledgment  by  them,  tlmt  they  hold 
it  for  the  purchaser,  who  has  paid  the  price  of  it.    It 
has  been  said  that  there  has  been  no  change  of  pro* 
perty.    If  there  has  not,  I  do  not  see  how  there  can 
be  any  until  the  tallow  is  actually  melted  down  and 
converted  into  candles.     If  the  argument  on  the  part 
of  the  defendants  be  valid,  the  vendor,   if  he  is  not 
fully  paid,  has  a  right  if  the  goods  are  not  weighed,  to 
stop  in  transitu,  even  though  they  have  passed  through 
the  hands  of  a  hundred  different  purchasers  and  been 
paid  for  by  all  except  the  first.     It  appears  to  me,  that 
we  should  disturb  an  established  principle  if  we  held  that 
this  could  be  done  in  such  a  case  as  the  present    I  think 
the  right  of  stoppage  in  transitu  is  an  equitable  right  to 
be  exercised  by  the  vendor,  only  when  it   can  be  done 
without  disturbing  the  rights  of  third  persons,  (a)    Here, 
that  cannot  be  done,  and  therefore  I  think  that  liailes 
and  Co.  had  not  any  right  to  stop  in  transitu,  and  that 
the  plaintiffs  are  therefore  entitled  to  recover. 

Rule  discharged. 

(a)  See  Cummmg  ▼.  JSroum,  9  East,  506, 
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Jee,  Clerk,  against  Thvrlow. 

I'^EBT  on  an  indenture,  made  between  defendant  of  By  deed  of 

the  first  part,  his  wife  of  the  second  part,  and  plain-  tween  husband, 

tiff,  a  trustee  for  the  wife,  of  the  third  part,  whereby,  (af-  ^^\^^^' 

ter  reciting  that  certain  differences  had  then  lately  arisen  ^Jj^^^^j*^ 

and  taken  place  between  defendant  and  his  wife,  and  that  *^*' ^«  J"«r 

*■  band  and  wife 

they  had  mutually  agreed  to  live  separate  and  apart^)  ha**  "greed  to 
defendant  covenanted  to  pfty  his  wife,  during  so  much  the  husband 

g,  ^  ,  cofeiiMittd  to 

of  her  natural  life  as  he  should  live,  an  annuity  of  80/.  pay  an  annuity 

T>         1  ^     n  •  .         to  the  wife, 

a  ^ear.     Breach,  non-payment  of  one  quarter  s  annuity,  during  so  much 

Plea  first,  craved  oyer  of  the  deed,  whereby  it  appeared  JJg  ^uld  lire 

that  defendant  covenanted  not  to  sue  his  wife  for  resti-  ^ewmud^ 

tution  of  conjugal  rights,  and  that  she  agreed  to  accept  1°^"!^^  *^* 

the  said  annuity  for  her  support,  to  leave  their  children  the  wife'sdebts, 

^  .  .  and  that  she 

under  the  sole  control  of  defendant,  without  any  inter-  should  releaae 

aU  claim  of 

fcrence  by  her,  and  that  if  defendant  paid  any  debts  for  jointure,  dower, 
her,  he  should  be  at  liberty  to  deduct  the  amount  out  Held,  that  this 
of  the  annuity.     And  plaintiff,  on  behalf  of  the  wife,  ,nd  bindinsN* 
covenanted  that  she  should  release  and  give  up  all  claim  by  th^h^usbaiS 
of  jointure,  dower,  or  thirds,  and  that  he  would  indem-  ^^^^^hewife 

•^  '  '  '  sued  m  the 

nify  defendant  against  all  her  debts.      The  plea  then  Ecclesiastical 

J  ^  ^  Court  for  resti- 

averred,  that  after  the  making  of  the  indenture,  the  wife  tution  of  con- 

jugal  rights, 

instituted,  in  the  Consistory  Court  of  the  Lord  Bishop  and  that  he  put 

of  London^  a  cause  against  defendant  for  the  restitution  and  exhibits,  ° 

of  conjugal  rights ;  in  which  cause  defendant  caused  to  witJnldultwy, 

be  given  in,  and  admitted  an  allegation  and  exhibits,  creVof  div^ 

charging  his  wife  with  certain  acts  of  adultery ;  and  that  ^™«n»cttoro 

cause  pro- 
nounced, was  not  A  sufficient  answer  to  an  action  by  the  trustee  for  arrears  of  the  annuity. 

such 


TuUftLOW. 
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1824,  tfuch  proceedings  were  thereupon  had  in  the  Consistory 
,  Court  in  the  said  cause,  that  by  a  decree  of  that  court, 

againsi        made  in  the  said  cause,  defendant  and  his  wife  were 

divorced  from  bed  and  board;  and  concluded  with  a 

verification.     Demurrer  and  joinder. 

Chittyf  in  support  of  the  demurrer.  The  plea  in  this 
dise  is  certainly  bad.  In  the  first  place,  the  covenant 
IB  absolute  to  pay  during  the  life  of  the  defendant,  and 
is  not  qualified  to  pay,  only  so  long  as  the  parties  should 
live  separate,  or  as  long  as  the  wife  should  continue 
chaste.  It  will  perhaps  be  urged  that  this  is  analogous 
to  a  demand  of  dower,  which  is  forfeited  by  adultery, 
and  that  this  action  is  barred  by  the  decree  of  the  Ec- 
clesiastical Court.  But  dower  is,  under  such  circum- 
stances, forfeited  by  the  express  words  of  an  act  of 
parliament,  (a)  Nor  can  the  decree  alluded  to  be  well 
pleaded  as  a  bar  in  this  court.  In  Sidney  v.  Sidney  (6), 
it  was  held  that  adultery  was  no  bar  to  a  claim  of  the 
specific  performance  of  marriage  articles ;  and  in  Field 
V.  Serves  (c),  the  court  of  C.  P.  refused  to  allow  the  de- 
fendant, in  such  an  action  as  the  present,  to  withdraw 
the  general  issue  and  plead  the  adultery  of  the  wife, 
because  it  would  not  be  an  answer  to  the  action.  The 
principal  question  is,  whether  such  deeds  as  the  present 
can  be  in  any  event  supported.  With  the  exception  of 
Titley  v.  Durand  {d\  there  is  no  case  upon  which  an 
argument  against  them  can  be  founded ;  and  although 
tlie  present  Lord  Chancellor,  in  St.  John  v.  St.  John  (^), 
has  said  that,  if  it  were  res  Integra,  the  question  would 

(a)  Wettm.  2.  c.  34.  (6)  3  P.  W»  2G9* 

(c)   \N.Rep,\2\.  (rf)  1  Price,  511. 

(e)  1 1  Fm.  526. 

be 
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be  worthy  of  great  consideration,  yet  he  has  upheld  the         __* 

former  decisions.     Such  were  Lord  Rodney  v.  Cham"         J«k 

oers  {a)  and  Guth  v.  Guth.  {b)     In  WorraU  v.  Jacob  {c\      Tuurlow. 

Sir  W.  Grantf  then  Master  of  the  Rolls,  treated  it  as 

settled  law,  that  such  deeds  were  valid ;  and  in  Shmrt  v« 

Kirkwall {d)  effect  was  given  to  such  an  arrangement; 

for  it  was  there  held  that  a  married  woman,  separated 

from  her  husband,  and  having  a  separate  maintenance, 

might  render  that  liable  by  accepting  a  bill  of  exchange. 

The  reasons  for  the  judgment  in  Titley  v.  Durand  do 

not  appear ;  but  that  case  is  essentially  different  from 

the  present,  inasmuch  as  the  deed  provided  for  the 

future  separation  of  the  husband  and  wife,  at  the  mere 

discretion  of  the  latter,  without  requiring  the  consent 

or  approbation  of  trustees,  as  in  JLord  Bodtiey  v.  Cham^ 

hers* 

Paiteson^  contra.     The  plea  is  a  sufficient  answer  td 

the  action.     By  the  deed,  as  set  out  on  oyer,  it  appears 

that  the  defendant  covenanted  not  to  sue  his  wife  for 

restitution  of  conjugal  rights.  It  is  true,  that  the  wife 
did  not  expressly  enter  into  any  such  covenant;  but  her 

covenant  to  leave  the  children  under  bis  sole  manage- 
ment is  in  effect  the  same,  for  she  cannot  sue  for  resti- 
tution of  conjugal  rights  without  breaking  that  covenant. 
She,  therefore,  by  proceeding  in  the  Ecclesiastical  Court, 
took  the  first  step  towards  destroying  the  deed.  This 
must  be  considered  as  an  action  by  the  wife ;  any  matter 
of  defence  against  the  cestui  que  trust  is  also  a  defence 
against  the  trustee.     Had  the  wife  succeeded  in  that 

(a)  2  East,  285.  (&)  3  Br.  C,  C  614. 

(c)  3  Mer.  256.  W  5  Uadd.  987. 

Vol.  IL  O  o  suit, 
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1824.  Buit,  the  deed  would  hare  been  vacated ;  and  she  would 
have  succeeded  but  for  the  allegation  of  adultery  there 
set  op  as  a  defence.  Now  it  would  be  somewhat  sin- 
gular if  the  situation  of  the  wife  were  to  be  better  ia  thia 
court,  on  account  of  a  charge  of  adultery  having  been 
proved  against  her  in  another.  That  a  deed  of  separ- 
ation is  at  an  end  if  the  parties  come  together  again,  i* 
proved  by  Bateman  v.  Ross  (a),  St.  John  v.  Si.  John  (f), 
and  Fletcher  v.  Fletcher,  (c)  Gcemden  v.  Draper  {d\  which 
at  first  sight  appears  to  warrant  a  different  opinion, 
turned  entirely  upon  the  pleadings.  IBaylej^  3.  Nothing 
appears  oq  the  record  which  can  warrant  this  Court  in 
saying  that  adultery  has  been  committed.  The  ecclesi- 
astical courts  proceed  upon  evidence  of  which  We  cannot 
take  notice.]  It  has  certainly  been  held,  that  adultery 
would  not  be  a  good  plea  to  such  an  action  as  the  pr^ 
sent,  but  this  plea  goes  further,  and  shews  a  judgment 
on  the  point  by  a  court  of  competent  jurisdiction.  But, 
whether  the  plea  be  good  or  bad,  the  action  cannot  be 
maint^ed,  fot  the  deed  itself  is  illegal  and  void.  S^ 
veral  cases  have  been  cited,  in  which  the  validity  (rf 
deeds  of  separation  was  recognised ;  but  many  high  an- 
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feel  themselves  at  liberty  to  decide  in  favour  of  this  de»  1824, 
fendant,  notwithstanding  the  cases  in  the  books,  if  they  ' 

shall  be  satisfied  of  the  impolicy  and  impropriety  of  cgtSbt 
such  contracts. 


Abbott  C.  J«  The  Judges  who  decided  the  case  of 
Titley  v.  Durand  did  not  intend  to  shake  any  former 
decision.  They  thought  it  different  from  all  the  former 
cases,  inasmuch  as  the  deed  provided  for  future  separ- 
ations of  the  husband  and  wife,  who,  at  the  time  of 
making  the  deed,  were  living  together.  For  a  long 
series  of  years,  all  the  judges,  when  called  upon  to 
pronounce  judgment  in  such  cases,  have  felt  themselves 
bound  by  former  decisions,  although  each  of  them  in 
his  turn  has  said,  that  his  opinion  would  probably  have 
been  different,  had  the  question  been  res  Integra.  In 
Si.  Johny.  St.John^  the  Lord  Chancellor  says,  ^*  If  this 
were  res  Integra  untouched  by  dictum  or  decision,  t 
would  not  have  permitted  such  a  covenant  to  be  the 
foundation  of  an  action  or  a  suit  in  this  court  But  if 
dicta  have  followed  dicta,  or  decision  has  followed  de- 
cision, to  the  extent  of  settling  the  law,  I  cannot,  upon 
any  doubt  of  mine,  as  to  what  ought  originally  to 
have  been  the  decision,  shake  what  is  the  settled  law 
upon  the  subject."  That  opinion  is  a  fit  guide  for 
us.  Ought  not  we  to  say,  that  if  a  new  decision  is 
to  overturn  all  the  former  cases  on  this  question,  it 
must  be  the  decision  of  that  high  tribunal  which  is 
competent  to  give  the  law  to  all  other  tribunals,  and 
rectify  their  errors,  whenever  called  upon  to  review 
them.  For  these  reasons,  I  cannot,  sitting  in  tbis 
place,  say  that  the  deed  is  void.  The  only  question 
then  is  upon  the  sufficiency  of  the  plea.    It  has  been 

Oo  2  cUddedf 
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decided,  that  a  plea  stating  the  commigGton  of  adultery 
by  the  wife  is  not  sufficient,  upon  this  ground,  tliat  if 
the  husband,  when  executing  such  a  deed  as  this,  thinks 
proper  to  enter  into  an  unqualified  covenant,  he  must 
be  bound  hy  it  Had  he  wished  to  make  the  non*<»m- 
misaioQ  of  adultery  a  condition  of  paying  the  annuity 
to  his  wife,  he  should  have  covenanted  to  pay  it  quam- 
diu  casta  vtxerit.  A  plea  of  a  judgment  in  the  Eccled- 
astical  court,  but  not  alleging  the  fact  of  adultery,  is  not 
at  all  more  favourable  for  the  defendant ;  our  judgment 
must,  therefor^  Iw  for  the  plaintiff. 

Ba'h.ev  J.  There  is  a  very  plain  distinction  between 
this  case  and  Titlof  v.  Durand.  There  the  contract 
provided  for  future  separation  at  the  will  of  the  wile;  it 
was  offering  a  premium  to  her  for  leaving  her  husband. 
In  Lord  Bodnof  v.  Chamhers,  that  objection  did  not 
apply,  for  the  intervention  of  impartial  persons  was 
there  required,  to  decide  whether  sufficient  cause  of  se- 
paration did  or  did  not  exist.  As  to  the  general  que»- 
tion,  I  am  of  opinion,  that  as  it  has  for  so  long  a  period 
of  time  been  the  system  of  jurisprudence  to  hold  sudi 
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plea  is  insufficient,  and  the  plaintiff  is  entitled  to  our        1824. 
judgment. 


HoLROYD  J.  This  is  a  covenant  made  to  provide 
for  a  separation  which  had  been  determined  upon  before 
the  execution  of  the  deed,  and  is  for  the  payment  of  an 
annuity  during  the  wife's  life,  if  the  husband  should  so 
long  live.  It  is  founded  upon  what  the  law  considers  a 
good  consideration ;  for  there  is  a  covenant  by  the  trus*- 
tee  to  indemnify  the  husband  against  the  wife's  debts, 
mid  that  she  should  release  all  claim  of  jointure,  dower, 
or  thirds,  (a)  It  is  conceded,  that  adultery  would  not 
be  a  forfeiture  of  an  annuity  so  granted.  That  a 
jointure  would  not  be  thereby  forfeited  is  shewn  by 
Sidney  v.  Sidfiey^  {c)  which  was  confirmed  by  Seagt*ave  v. 
Seagrave  (A),  where  the  question  arose  on  a  bond  con- 
taining provisions  very  similar  to  those  in  the  deed  in 
question.  But  it  has  been  argued,  that  the  wife^  by 
suing  for  restitution  of  conjugal  rights,  has  done  an 
act  inconsistent  witli  the  deed,  and  that  the  cove- 
nant is  thereby  destroyed,  as  much  as  if  they  had 
come  together  again.  It  is  to  be  observed,  that  the 
covenant  is  not  limited  to  the  period  of  separation.  But 
if  it  is  to  receive  that  construction,  that  is  only  upon 
the  ground  that  the  wife,  when  reunited  to  her  husband, 
would  be  maintained  by  him,  and  therefore  it  does 
not  follow  that  the  deed  is  avoided  by  an  unavailing  at- 
tempt to  obtain  restitution.  The  case  then  resolves 
itself  into  the  general  question,  whether  a  covenant  is 

(a)  See  Comptan  ▼.  CoUinton,  2  Br,  C.  C,  377.  SUvens  ▼•  Olwey]ib.  90.; 
and  Hex  v.  Brewer,  ib.  95.  n. 

(*)  13  Ves.  439.  (c)  3  P.  ITmi,  269. 

O  o  3  binding 
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1824*  binding  which  provides  for  a  separation  between  husband 
and  wife,  already  determined  upon,  and  not  for  a  future 
separation  at  the  mere  will  of  either  of  them.  The 
language  uf  the  Lord  Chancellor  in  SL  John  v.  Si.  John 
is  binding  upon  us.  We  cannot  do  otherwise  than 
abide  by  those  decisions  which  have  from  time  to  time 
been  made  both  in  courts  of  law  and  equity ;  particularly 
where  the  covenant  to  pay  the  annuity  is  founded  upon 
engagemeots  on  the  part  of  the  trustees  which  are  in 
ease  of  the  husband ;  which  distinction,  in  favour  of 
$uch  deeds  as  the  present,  is  noticed  by  the  Master  of 
the  Rolb  in  Worrall  v.  Jacob. 

Best  J.  It  seems  that  the  plea  in  this  case  is  not 
ofiered  as  an  answer  to  the  action,  so  much  on  the 
ground  of  the  deed  being  vacated  by  adultery  in  the 
wife,  as  on  the  idea  of  her  having  put  an  end  to  the 
articles,  providing  for  her  separate  maintenance,  by 
suing  for  restitution  of  conjugal  rights.  I  can  well 
understand  what  was  said  in  Bateman  v.  Ross^  because 
there  the  wife  would  have  had  a  maintenance  by  living 
again  with  her  husband.  But  here  the  husband  opposed 
the  attempt  made  by  the  wife,  who,  in  consequence  of 
that  opposition,  is  still  in  need  of  the  maintenance  which 
it  was  the  object  of  the  deed  to  provide.  As  to  the  other 
point  I  entertain  no  doubt*  Whatever  opinions  judges 
moy  have  entertained  as  to  the  policy  or  impolicy  of  such 
contracts  as  this,  it  would  be  a  strong  measure  for  us, 
on  the  mere  ground  of  policy,  to  overthrow  former  de- 
cisions, when  Lord  Eldon^  sitting  in  the  House  of  Lords, 
did  not  feel  himself  strong  enough  to  do  so.  In  the 
case  oi  Bateman  v.  Boss^  he  must  have  advised  the  Lords 

to 
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to  decree  in  favour  of  the  articles,  for  it  appears  that        1824* 
they  were  established,  sufficient  proof  of  the  fact  of  re- 
concih'ation  not  havinir  been  mven.  •g^smu 

Judgment  for  the  plaintiff. 


HuLKE  against  Pickering.  McmOa^^ 

ii    RULE  nisi  was  obtained  to  enter  up  judgment  Judg«Mt 
on  a  warrant  of  attorney  more  than  twenty  years  upon 


old.     The  affidavit  did    not  state  any  circumstanoey  thaannniy 
tending  to  prove  that  the  money  remained  unpaid.  V&twMMk 

whkh  nUit  Ite 

F.  Pollock  shewed  cause,  and  contended,  that,  after  pwrowrtfanrf 
the  lapse  of  twenty  years,  t)ie  presumption  of  payment 
applied  to  warrants  of  attorney  as  well  as  other  se- 
curities, and  that  some  facts  should  have  been  stated  to 
rebut  that  presumption. 


Abraham^  contra.  None  of  the  books  of  practice 
contain  any  form  of  affidavit  to  be  used  on  such  occa^ 
sions,  setting  out  circumstances  to  negative  the  pre- 
sumption of  satisfaction.  If  any  answer  to  the  claim  cao 
be  given,  that  should  come  from  the  other  side. 

Per  Curiam.  We  think  that  in  this  as  in  other  casesp 
the  plaintiff  should,  after  the  lapse  of  so  long  a  period, 
state  some  facts  to  shew  that  the  warrant  of  attorney 
has  not  been  satisfied. 

The  plaintiff  accordingly  produced  such  an  affidavit^ 
and  the  rule  was  made 

Absolute. 
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1824« 


WednutU^, 
/aniMfy  28(h« 


Bishop  and  Another  against  Macintosh  and 

Another, 


The  45  G»  5. 
c.  S6,  »•  3. 
prohibits 
the  conveying 
in  any  ship, 
from  eny  place 
in  the  United 
Kingdom,  a 
greater  number 
of  persons  than 
In  the  propor- 
tion of  one  per* 
Mm  for  erery 
two  tons  of  the 
burden  of  the 
ship,  and  every 
■odi  ship  is  to 
be  deemed  to 
be  of  the  bur. 
den  described 
in  the  certifi- 
cate of  registry; 
and  if  any  ship 
is  partly  laden 
with  goods  the 
master  is  pro- 
hibited from 
taking  on  board 
m  greater  num- 
ber of  persons 
than  in  the  pro- 
portion of  one 
person  for  every 
two  tons  of  that 
part  of  the  ship 
remaining  un- 
laden :  held 
under  this  act, 
that  vessels 
partly  laden 
with  goods 
were  to  be 
deemed  of  the 
burden  des- 
cribed in  the 
certificate  of 
T^^tstry. 


A  SSUMPSIT,  in  consideration  that  plaintiffs  had 
Bold  and  delivered  to  defendants  ship's  stores,  and 
had  also  effected  a  policy  of  insurance  on  the  ship  Hopc^ 
on  a  voyage  from  England  to  New  South  JValeSf  for 
SS2/.,  to  be  received  by  plaintiffs  in  New  South  Wales^ 
at  the  termination  of  the  voyage ;  the  defendants  under- 
took that  they,  unless  prevented  therefrom  by  inevitable 
accident,  would  cause  the  voyage  to  be  performed,  and 
the  money  to  be  paid  to  the  plaintiffs  at  New  South 
Wales  within  a  reasonable  time.  Breach,  that  the  de- 
fendants did  not,  although  not  prevented  therefrom  by 
inevitable  accident,  cause  the  voyage  to  be  performed, 
or  the  money  to  be  paid  within  a  reasonable  time.  Plea, 
general  issue.  At  the  trial  before  Abbott  C.  J.,  at  the 
Middlesex  sittings  after  Michaelmas  term,  it  appeared, 
that  the  defendants  were  the  owners  of  the  ship  Hopej 
which,  in  the  certificate  of  registry,  was  stated  to  be  of 
the  burden  of  230  tons,  and  that  she  sailed  from  Lon- 
don on  her  voyage  to  New  South  Wales  with  a  cargo, 
and  having  ninety  passengers  on  board  and  a  crew  of 
seventeen  men,  including  the  master,  and  that  she  was 
detained  at  Ramsgate  by  the  officers  of  the  customs,  on 
the  ground  that  she  had  a  greater  number  of  passengers 
on  board  than  was  allowed  by  law.  The  defendants  con- 
tended  that  she  had  no  more  than  that  number,  tliat 
the  seizure  was  unlawful,  and  that  they  were  therefore 
prevented  by  inevitable  accident  from  performing  the 

voyage. 


Macintosh. 
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voyage.   The  question  turned  on  the  stat.  43  G.3.  c.  b(^.       182i. 
s.  2.,  by  which  it  was  enacted^  that  it  should  not  be  lawful       ^~^ 

,       '  ,  ,  Bishop 

to  convey  from  any  place  in  the  United  Kingdom  to  any  ^^agtUmt 
parts  beyond  sea  in  any  ship,  a  greater  number  of  per- 
sons, whether  adults  or  children,  including  the  crew, 
than  in  the  proportion  of  one  person  for  every  two  tons 
of  the  burthen  of  such  ship  or  vessel ;  and  every  such 
ship  er  vessel  should  be  deemed  and  taken  to  be  of  such 
tonnage  or  burthen  as  is  described/and  set  forth  in  the 
respective  certificate  of  the  registry  of  each  and  every 
such  ship ;  and  if  any  such  ship  or  vessel  should  be 
partly  laden  with  goods,  wares,  or  merchandise,  then  it 
should  not  be  lawful  for  the  master  to  receive  or  take  on 
board  a  greater  number  of  persons  including  the  crew, 
than  in  the  proportion  of  one  person  for  every  two 
tons  of  that  part  of  such  ship  or  vessel  remaining  un- 
laden ;  and  such  goods,  wares,  and  merchandise  should, 
at  the  sight  and  under  the  direction  of  the  collector  or 
comptroller,  or  other  officer  of  the  customs,  at  the  port 
or  place  where  such  goods,  wares,  or  merchandise  should 
be  taken  on  board,  be  stowed  and  disposed  of  in  such 
manner  as  to  leave  good,  sufficient,  and  wholesome  ac- 
commodation for  the  proportion  of  pei'sons  thereby  al- 
lowed in  such  case  to  be  received  on  board."  A  verdict 
having  been  found  for  the  plaintiffs,  it  being  admitted, 
that  if  the  vessel  was  to  be  taken  as  of  the  burden  de- 
scribed in  the  register,  there  were  more  passengers  than 
the  law  allowed,  it  now  appeared  by  affidavit,  that  al- 
though the  tonnage  mentioned  in  the  register  was  230, 
yet  that,  in  point  of  fact,  the  vessel  measured  269,  and 
that  the  cargo  was  stowed  in  the  hold,  and  not  between 
decks. 


The 
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The  Attorney-General  now  moved  for  a  new  trial,  and 
contended,  tiiat  although  with  respect  to  every  vessel  not 
carrying  a  cargo,  the  tonnage  was  to  be  taken  to  be  that 
described  in  the  certificate  of  registry,  yet  that,  with  re- 
spect to  vessels  partly  laden  with  goods,  the  actual  ton- 
nage was  to  be  considered ;  but 


The  Court  were  clearly  of  opinion,  that  the  sound 
construction  of  the  act  was,  that  all  vessels,  whether 
partly  laden  or  not,  should  be  deemed  to  be  of  the 
burden  mentioned  in  the  certificate  of  registry. 

Rule  refused. 


Thurtday, 
Janumy  29th. 


Moody  against  King  and  Fobter. 


fn  ^t^en'm^'  ^SSUMPSIT  for  money  lent,  &c.  on  the  usual  money 
partnerehip  dis-  counts.     Plea,  bv  KtHsr  non-assumpsit,  by  Porter 

solved  It  on  the  .  r      ^      j 

14th  July,  the    bankruptcy  and  certificate,  nol.  pros,  ns  to  him.     At 

dissolution  was 

advertised  on  the  trial  before  Abbott  C.  J.,  at  the  Westminster  sittings 

16th  a  bill  was  after  last  Michaelmas  term,  it  appeared  that  the  plaintiflF 

namw  of  J.  ^^^  accepted  an  accommodation  bill  drawn  in  the  names 

wi^  ^^^^  ^f  ^^^  ^^^'o  defendants,  which  he  afterwards  paid.     The 

JT^w^Sou?  defendants  had  been  in  partnership  for  some  years,  but 

consideraUon;  separated  on  the  Mth  Jtdy^  1821.     The  bill  in  question 

sued^.  and^.  was  drawn  on  the  16th,  and  the  dissolution  of  the  part- 

for  money  lent ; 

^.pleaded        nership  appeared  in   the   Gazette  on  the   17th    of  the 

bankniptcy  and  i  t-»  i  i       i 

certificate,  7?.  samc  month.  Porter  became  bankrupt  in  February 
SoL^oTmU)  ^^'^'-  F"r  the  defendant  King^  it  was  proposed  to 
hfein^a  rom**  examine  Porter  J  to  prove  that  the  bill  was  accepted  for 

petent  witness 

for  B,  to  prove 

that  C.  accepted  the  bill  for  his  (^^.'s)  accommodation,  and  not  for  that  of  27.,  for  that  B, 

was  only  a  surety,  and  might  have  proved  under  B.  *8  commission. 

bis 
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his  accommodation   alone,  and   not  for  that  of  King*        IB24. 
It  was  objected  that  Porter  was  not  a  competent  wit-        m^^ 
ness,  because  if  the  plaintiff  recovered  in  this  action,  he        «|a»w/ 
{Porter)  would  be  liable  to  King.  The  Lord  Chief  Justice 
overruled  the  objection,  and  the  defendant  obtained  a 
verdict. 

Scarlett  now  moved  to  enter  a  verdict  for  the  plaintiff, 
and  contended,  that  as  this  was  a  partnership  trans- 
action between  King  and  Porter^  the  former  could  not 
prove  under  the  commission  against  Portei-  until  the 
bill  was  paid,  and  therefore  his  demand  was  not  barred 
by  the  certificate.  It  is  true,  that  where  one  person 
lends  his  name  to  a  bill  for  another,  he  is  within  the 
meaning  of  the  49  G.  S.  c.  121.  s.  8.  {a) ;  but  here.  King 
was  not  a  surety,  for  he  and  Porter  were  joint  debtors, 
and  his  demand  against  Porter  would  not  arise  until  the 
bill  was  paid. 

Abbott  C.  J.  The  partnership  which  had  before  sub- 
sisted between  King  and  Porter,  was  as  between  them  dis- 
solved on  the  1 4th  Juli/f  1821,  and  the  bill  was  not  ac- 
cepted till  the  16th  of  the  same  month.  It  was  not, 
therefore,  as  between  them  a  partnership  transaction, 
and  King  was  only  a  surety  for  Porter.  The  debt 
might,  therefore,  have  been  proved,  and  Kt?ig's  claim 
was  barred  bv  the  certificate. 

Rule  refused. 

(a)  See  Ex  parte  Youngt  2  Hose,  40. 
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1824*. 


Thurtdafff 
Jonuary  S9Uit 


Skaife,  Assignee  of  W.  Allan,  a  Bankrupt, 

against  Howard. 


In  an  action 
lor  goods  sold 
and  delivered, 
brought  by  the 
assignees  of  ^.y 
against  whom 
a  commission 
of  bankruptcy 
issued,  on  the 
petition  of  cer- 
tain persons, 
who  alleged 
that  a  debt  was 
due  to  them  as 
assignees  of  P., 
a  bankrupt : 
Held,  that  the 
petitioning  cre- 
ditor's debt  was 
sufficiently 
proved  by  the 
production  of 
the  proceedings 
under  tlie  com- 
mission, (no 
notice  of  an 
Intention  to 
dispute  it  hav- 
ing been  given) 
and  that  it 
was  not  incum- 
bent on  the 
plaintiffs  to 
give  any  other 
evidence  that 
the  petitioning 
creditors  were 
the  assignees 
of-ff. 


A  SSUMPSIT  for  goods  sold  by  the  bankrupt  to  the 
defendant.  Plea,  non-assumpsit.  At  the  trial  be- 
fore Abbott  C.  J.,  at  the  London  sittings  after  last  term, 
the  proceedings  under  the  commission  were  produced  to 
prove  the  petitioning  creditor's  debt,  act  of  bankruptcy, 
and  trading;  and  it  appeared,  that  the  commission 
issued  on  the  petition  of  the  assignees  of  one  Miller^  a 
bankrupt;  and  that  there  was  a  debt  of  147/.  due  to 
them  as  assignees.  It  was  contended  at  the  trial,  that 
some  evidence  should  be  given  to  shew  that  the  parties 
who  presented  the  petition,  and  to  whom  the  debt  was 
alleged  to  be  due,  were  the  assignees  of  Miller.  The 
49  G.  3.  r.  121.  enacted,  that  the  commission  and  the 
proceedings  under  it  are  to  be  received  as  evidence 
of  the  petitioning  creditor's  debt,  &c.  Here  the 
debt  was  due  to  the  parties  as  assignees;  the  pro- 
ceedings were  not  made  evidence  of  the  fact,  that  the 
parties  stating  themselves  to  be  assignees  of  Miller 
actually  were  so.  That  ought  to  have  been  made  out 
by  proof  of  the  assignment  from  the  commissioners. 
The  statute  only  dispenses  with  the  necessity  of  proving 
by  parol  evidence  the  existence  of  a  debt,  &c.  Abbott  v. 
Plumbe  (fl).  Doe  v.  Liston*  {b)  Before  the  statute,  if  the 
petitioning  creditor  were  an  executor,  the  probate  must 
have  been  produced.      Or  if  he  was  the  assignee  of 


(a)  Dimg.}il^. 


{h)  4  TaMn/.  741. 


another 


HOWAKD. 
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another  bankrupt,  who  was  the  creditor  of  the  bankrupt  1824, 
in  the  particular  case,  there  must  have  been  proof  of  the  — — • 
trading  and  bankruptcy  of  both  these  persons.  Doe  v.  ^against 
Liston.  {a)  The  Lord  Chief  Justice  was  of  opinion, 
that  the  proceedings  were  sufficient  evidence  of  a  good 
petitioning  creditor's  debt  due  to  the  parties  in  the 
character  which  they  appeared  to  have  claimed ;  and 
a  verdict  was  found  for  the  plaintiff. 

Martyat  now  moved  for  a  new  trial  upon  the  ground 
already  stated, 

Abbott  C.  J.     This  clause  of  the  act  of  parliament 
is  remedial,  the  object  being  to  relieve  the  assignees  of 
a  bankrupt  from  the  necessity  of  going  through  the 
proof  of  all  the  things  necessary  to  support  a  commis- 
sion of  bankruptcy.     The  production  of  the  proceed- 
ings is  not  a  proof  binding  upon  any  party,  because,  by 
giving  notice,  he  may  call  for  other  proof;  but  in  the 
absence  of  any  such  notice  they  must  be  received  as 
proof  of  all  the  matters  contained  in  them.     I  agree 
that  if  the  proceedings,  when  produced,  do  not  contain 
facts  sufficient  to  sustain  the  bankruptcy,  they  will  not 
of  themselves  be  sufficient ;  but  I  am  not  aware  of  any 
case  where,  if  the  facts  stated  on  the  deposition  are  suf- 
ficient  of  themselves  to  sustain  the   bankruptcy,   any 
further  proof  has  been  required.     It  has  been  said  that 
the  statute  only  dispenses  with  parol  evidence  of  tlie 
petitioning  creditor's  debt,  but  that  is  not  so ;  for  before 
the  statute,  a  petitioning  creditor  would  not  have  been 
a  competent  witness  to  support  the  commission  in  an 
action  by  the  assignees  of  a  bankrupt,  but  since  the 

(«)  4  Taunt.  741. 

Statute^ 


MH 
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Skazfi 
agtSnti 

HoWAiBi 


statutei  where  no  notice  is  given,  the  petitioning  cre- 
ditor's debt  has  been  held  to  be  sufficiently  proved  by 
bis  own  deposition  before  the  commissioners  (a),  so  that 
the  statute  has  made  depositions  evidence  in  a  case 
where  parol  evidence  of  the  fact  deposed  to  by  the  same 
person  would  not  have  been  admissible.  I  think  that 
we  ought  to  give  full  efiect  to  the  provisions  of  this  sta^ 
tute,  and  to  hold,  that  the  depositions  are  evidence  of 
a  debt  due  to  the  party  in  that  character  in  which  he 
appears  to  have  claimed  it.  If  it  had  appeared  that 
the  debt  was  due  to  the  petitioning  creditor, '  as  exe- 
cutor, it  would  not  have  been  necessary  to  produce 
the  probate  in  order  to  prove  that  he  was  executor.  I 
think,  therefore,  that  the  depositions  must  be  taken  for 
proof  of  the  petitioning  creditor's  debt,  &C.,  in  all  cases 
where  the  facts  deposed  to^  if  proved  by  other  meansi 
would  support  the  commission. 


A  rule  was  afterwards  granted  upon  another  ground, 
disclosed  by  affidavit. 

(a)  JBisse  T.  BandaUf  S  Camp,  493. 


Sttiurdayf 
January  Slti. 


Aaron  against  Chaundy. 


In  Mfump«it       A  SSUMPSIT  on   a  promissory  note.     Plea,  non- 
wry  note,  dfr.  assumpsit.     Defendant  made  up  the  issue,   tfnd 

Ibnckuit  pleaded 

Bon  aMumput,   ruled  the  plaintiff  to  enter  it.     He  entered  it  by  mis- 

and  baTioff 

made  up  the      take  with  a  plea  of  not  guilty,  whereupon  the  defendant 

iaufiy  ruled 

pbinUffto 

•nter  it»  who^  bv  miitakey  entered  a  plea  of  not  guiltr.     Defendant  dgned  judgmeut  of 

iioii.pfOi.s  Hdb,  that  the  plea  entcnd  was  wbUMitialiy  the  aame  as  the  other,  and  the 

jud^OHBt  was  Sit  arida. 

signed 
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signed  judgment  of  non.  pros.     Adolphiis  having  ob-        1824. 
tained  a  rule  to  set  aside  the  judgment, 


Campbell  shewed  cause,  and  contended,  that  the  judg- 
ment was  regular.  The  plaintiff  never  entered  the  issue 
joined  in  this  action,  the  defendant  was  therefore  en- 
titled to  sign  judgment.     Wood  v.  Miller,  {a) 

Per  Curiam.  That  case  was  very  different ;  the  ob- 
jection there  was,  that  the  issue  was  entered  as  of  a 
wrong  terra.  The  plea  of  not  guilty  in  such  a  case  as 
the  present  is  substantially  the  same  as  non-assumpsit. 
The  rule  must,  therefore,  be  absolute;  but  we  think 
that  it  should  be  without  costs. 

Rule  absolute,  without  costs. 

(a)  5£^,0O4. 


Aaroit 

against 
Cmamndt. 


Collins  against  Ooodter.  Saturday, 

January  3l8t. 

'^THE  defendant  was  arrested  and  holden  to  bail  on  Thetniepltce 

an  affidavit  made  by  the  plaintiff,  in  which  he  de-  deponentl^as 
scribed  himself  as  of  Dorset  Place^  Clapham  Road,  Mid-  ^dltiOT^muat 
dlesex.  .  ^'^^'^Vj" 

an  affidavit  to 

Platl  obtained  a  rule  to  shew  cause  why  the  bail  bond  ^^^^  ^  *»»^« 
should  not  be  given  up  to  be  cancelled  and  a  common 
appearance  entered,  on  an  affidavit  that  the  plaintiff's 
residence   was    in   fact   Dorset  Place^   Clapham  Road^ 
Surrey* 

Afidretfis 


564 


1824. 

Collins 

against 

Goody  EK. 
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Andrews  shewed  cause,  and  contended  that  the  de- 
fendant had  not  been  misled,  or  in  any  way  prejudiced 
by  the  mistake. 


Per  Curiam.  A  rule  of  this  Court,  Mich.  1 5  Car.  2. 
requires,  that  the  true  place  of  abode  and  true  addition 
of  every  person  who  shall  make  affidavit  here,  shall  be 
inserted  in  such  affidavit  That  is  binding  upon  us, 
and  we  must  make  this  rule  absolute. 

Rule  absolute,  {a) 

{a)    See  Jarrett  v.  DUlon,  1  Eait^  18.      D* Argent  ▼.  Vman,  ib,  330. 
Vaissier  ▼.  Jldersm,  ZM.^S,  165.     PoUeri  i.  De  Souxa,  4  Taunt,  154. 


7!%ursdai/f 
February  6ih. 


SoAMEs  and  Another  against  Lonergan  and 

Another. 


Where  the  A  SSUMPSIT  on  a  charter-party  of  afiFreightment 

charterers  of  a     XX  r       ^  o 

ship  for  a  voy-  made  between  the  plaintiffs,  owners  of  the  Si.  Patrick^ 

age  from  f7.  to 

St.  B.,  and  and  the  defendants.  The  first  count  alleged,  that  the 
take  in  a  home,  plaintiffs  thereby  agreed  that  the  St.  Patrick  should  sail 
causedanother  ^^"^  ^he  port  of  London  in  ballast  to  Cadizy  remain 
teredon their'"  'here  fifteen  days,  and  then  proceed  to  Guyaquily  and, 
o^T'in^ball ^t  ^^  required,  to  such  one  other  port  on  the  west  coast  of 
and  bring  home  South  America  as  the  ^id  freighters  or  their  agents  might 

a  cargo  from  °  o  ca 

C,  with  a  pro-  think  proper  and   direct ;    and  that  in  such  case  she 

▼iso,  that  in  the 

event  of  Uie  should,  in  the  first  place,  proceed  to  such  other  port, 
Uie  first  men-     and  subsequently  to  Guyaquil,     And  being  arrived  at 

tioned  ship  at 

G.y  then  the  second  charter  should  be  void:  Held,  that  "  non-arrivar'  meant  non-arrival 
within  such  time  as  might  answer  the  purposes  of  the  charter  of  the  second  ship  ;  and  that 
the  first  ship  not  having  arrived  in  time  to  answer  those  purposes,  and  the  delay  not  being 
attributable  to  the  charterers,  the  charter  of  the  second  ship  was  void,  and  the  charterers 
were  not  bound  to  provide  a  homeward  cargo  for  her. 

such 
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such  destined  port  or  ports,  should  receive  and  take  on  18S4r« 
board  from  the  agents  of  the  freighters  all  such  lawful  Soliai 
goods  or  merchandise  as  they  might  think  proper,  up  tT^*^ 
to  a  full  cargo ;  and  having  received  such  cargo,  should 
proceed  therewith  to  some  port  in  Spain^  England^  or 
the  continent  of  Europe^  as  the  said  freighters  or  their 
agents  might  direct.  That  the  said  ship  should,  if  re- 
quired, lay  at  her  destined  port  or  ports  for  the  purpose 
of  receiving' the  said  cargo  on  board,  and  at  her  destined 
port  of  discharge  for  unloading  the  same,  120  running 
days  in  the  whole,  to  commence  and  be  accounted  from 
the  day  the  said  ship  should  arrive  at  her  first  destined 
port  of  loading,  being  admitted  to  pratique  and  ready 
to  receive  goods  on  board,  to  cease  when  dispatched 
therefrom,  recommence  on  her  arrival  at  her  second 
port  of  loading,  if  ordered  to  more  than  one,  being  ad- 
mitted to  pratique  and  ready  to  receive  goods  on  board 
there,  cease  again  when  despatched  therefrom,  and  re- 
commence on  her  arrival  at  her  destined  port  of  dis- 
charge, being  also  admitted  to  pratique  and  ready  to 
deliver  the  said  cargo.  And  the  defendants  agreed  that 
they  would,  within  fifteen  days  after  the  arrival  of  the 
smd  ship  at  Cadiz^  dispatch  her  to  Guyaquil^  or  pre- 
viously to  some  one  safe  port  on  the  west  coast  of  South 
America^  and  should  and  would  send  alongside  the  said  ' 

ship,  at  such  port  or  ports,  all  such  lawful  goods  as  they 
might  think  proper  to  ship,  and  despatch  her  to  some 
one  port  either  in  Spaing  England^  or  the  continent  of 
Europe,  and  there  receive  such  cargo  from  alongside  the 
said  ship  within  the  120  lay  days  thereinbefore  limited 
for  the  purposes  aforesaid,  or  within  the  days  of  de- 
murrage thereinafter  mentioned ;  and  would  pay  6000/. 
in  full  for  the  freight.  The  declaration  then  averred 
Vol.  IL  P  p  the 
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tlie  arrival  of  the  ship  at  Cadiz ;  that  she  was  ordered 
to  Lima,  and  arrived  there  on  the  SKth  March,  18SI ; 
that  the  commander  gave  notice  tbereoF,  and  offered  to 
receive  a  cargo  on  board.  Breach,  that  the  defendanti 
did  not  send  alongside  the  vessel  at  Utnn  or  Gtu/aquil,  or 
any  other  port  or  ports  on  the  west  side  of  South  America, 
or  elsewhere,  any  goods,  or  supply  any  cargo,  or  de»- 
patch  her  to  any  port  in  Spain,  England,  or  the  con- 
tinent of  Europe.  The  second  count  set  out  the  charter- 
party  as  before,  and  also  a  stipulation,  that  the  vesael 
might  be  detained  twenty  days  on  demurrage,  and  the 
following  proviso :  "  Provided  always,  and  it  was  there- 
by understood  and  agreed  by  and  between  the  said 
parUes,  that  in  the  event  of  the  non-arrival  of  the  ship 
or  vessel  called  the  Grant,  Hogarth,  master,  chartered 
and  then  on  her  voyage  to  St.  Bias  de  California,  at  that 
port!  then  in  such  case  that  charter-party,  and  every 
clause  and  agreement  ther^n  contained  should,  in  case 
no  shipment  should  have  been  made  under  it,  ceaae^ 
determine,  and  be  utterly  void  to  all  intents  and  pur- 
poses whatsoever."  In  addition  to  the  averments 
in  the  first  count  this  stated  also  that  the  Grant  did 
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from  St.  Bias.  Averment,  that  the  ChoMi  did  arrive  at  18M» 
Gtiyaquil  from  St..  Blas^  and  then  as  the  first  count* 
The  fourth  count,  after  the  same  introdueticm  as  in  the 
third,  alleged  a  promise  by  defendants  to  use  reasoBabla 
diligence  on  their  part,  so  that  the  charter-party  migbl 
not  be  avoided  by  the  non<>arrival  of  the  Qrai^  at 
St.  Bias.  Breach,  that  they  did  not  use  reasonable 
diligence,  and  that  through  their  nsgUgenoe  and  de* 
fw\i  the  Grimt  did  not  arrive  at  S^  Bias.  Fifth  eomit 
alleged  the  substitution  of  Gt^ptU  for  St.  Blas^  and  a 
promise  to  use  diligence  that  the  Qrani  might  arrive 
there*  Breach  as  in  fourth  count  Various  cwnmoa 
CQiinte  were  added.  Hee*  the  general  issuew  At  the 
trial  before  Abbott  C.  J«,  at  tlM  Lfudxm  sittings  ^tim 
last  Trimbf  term,  it  i^peared  that  a  charter*par^ 
in  substance  the  same  as  that  set  out  io  the  second 
count,  was  made  by  and  between  the  plaintiffs  and 
defiaidants;  and  that,  afterwards,  the  proviso  was  eai^ 
tended  to  the  non-arrival  of  the  Grant  at  Omfaqml 
from  St.  Bias  as  alleged  in  the  third  count  The  Qrant 
was  chartered  by  Barron  and  M^Pk^sam^  merchaate 
at  Cadizj  on  whose  account  also  the  eharter«par^  of 
the  St.  Patrick  was  entered  into  by  the  defendants. 
In  pursuance  of  that  charter-party,  the  S^.  Patrisk 
sailed  from  Ijondon  in  October^  iS20i  and  arrived  at 
Cadizj  on  the  J  5th  of  November  following.  Before  the 
St.  Patrick  sailed  from  Cadis^  the  captain,  for  himself 
and  his  owners,  entered  into  another  charter-party  with 
Ikm  Juan  A.  de  Arctmburaj  a  merchant  at  Cadiaty  to 
bring  home  a  cargo  from  South  America^  subject  to  this 
proviso :  *'  That  in  the  event  of  the  arrival  of  the  Qra$ttf 
then  on  her  voyage  to  GwfoquU  at  that  port,  then  that 
diarter*party,  and  every  clause  and  agpwement  tlierm 

Pp  2  contained^ 


M8  CASES  IN  HILARY  TERM 

1824.      contained,  should,  in  case  no  shipment  should  have 
been  made  under  it,  cease,  determine,  and  be  utterly 

<«nf>^  void,  to  all  intents  and  purposes  whatsoever."  Barron 
and  Mcpherson  ordered  the  SL  Patrick  to  proceed  to 
Lirna^  for  which  place  she  sailed  on  the  10th  of  De^ 
ember  J  1820,  and  arrived  there  March  28th,  1821,  and 
on  SOth,  the  captain  gave  notice  of  his  arrival  to  the  Don 
Yzcue^  the  correspondent  of  Barron  and  M^Phersoru 
The  St.  Patrick  remained  at  Lima  until  July  21st,  when 
the  lay  days,  stipulated  for  in  the  charter,  expired,  and 
she  was  not  after  that  time  employed  by  the  defendants 
or  B.  and  M.  under  the  charter-party.  The  St.  Patrick 
was  not  dispatched  to  Gw/aquil  by  Don  Yzctie^  or  any 
person  at  lAma  on  behalf  of  the  charterers,  nor  was 
any  homeward  cargo  furnished  for  her.  The  ship  Grants 
in  the  proviso  mentioned,  arrived  at  St.  Bias,  March  5th, 
1821,  sailed  thence  for  Guj/aquily  June  5th,  1821,  and 
arrived  there  October  19th,  in  the  same  yean  On  the 
10th  November  following  the  captain  made  a  protest, 
giving  some  account  of  the  delay  of  his  arrival,  but  not 
making  any  complaint  that  it  had  been  caused  by  the 
freighters*  The  St.  Patrick  remained  at  Lima  after  the 
2l8t  of  July,  for  the  purpose  of  taking  in  a  cargo,  under 
the  conditional  charter.  On  the  24th  of  July  she  was 
taken  possession  of  by  the  forces  under  Lord  Cochrane^ 
and  liberated  on  the  23d  of  August,  and  afterwards  took 
in  some  cargo  and  1 30  passengers  for  Cadiz,  and  was 
despatched  therewith  on  the  12th  of  November,  and  sailed 
on  the  15th,  and  afler  touching  at  Rio  Janeiro,  arrived 
at  Cadiz,  April  20th,  1822.  The  Lord  Chief  Justice 
told  the  jury,  that  in  his  opinion  the  arrival  of  the  Grant, 
mentioned  in  the  proviso,  meant,  an  arrival  in  time  for 
the  object  of  the  charter  of  the  St.  Patrick^  and  that  un- 
less 
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less  they  thought  that  the  arrival  of  the  Grant  had  been        1824« 
improperly  prevented  by  the  defendants,  or  by  Barron  ' 

and  Mcpherson,  they  should  find  a  verdict  for  the  de-  agtanu 
fendants.  The  jury  having  found  i^  verdict  for  the 
defendants,  the  Attorney-General,  in  Michaelmas  ternii 
obtained  a  rule  nisi  for  a  new  trial,  on  the  grounds  that 
the  proviso  in  the  charter  of  the  St  Patrick  was  satis* 
fied  by  the  arrival  of  the  Grant  at  Guyaquil  at  any  time 
during  her  then  voyage,  and  also,  that  it  ought  to  have 
been  presumed  that  she  had  been  delayed  improperly  by 
the  defendants,  or  Barron  and  M^Pherson.    , 

Scarlett  and  JF.  Pollock  shewed  cause*  The  return 
cargo  of  the  St.  Patrick  was  to  be  bought  with  the  pro- 
ceeds of  the  cargo  carried  out  by  the  Grant.  The  ar- 
rival of  the  Grant  at  Gttyaquil  was  the  very  condition 
on  which  this  charter^arty  was  made ;  that  condition 
must  necessarily  have  had  reference  to  the  arrival  of  the 
Grant  within  the  scope  of  the  voyage  on  which  the  St. 
Patrick  was  engaged,  or  it  would  be  utterly  useless  and 
absurd.  According  to  the  construction  contended  for 
on  the  other  side,  the  arrival  of  the  Grant  at  any  time 
would  have  been  sufficient.  If,  indeed,  the  delay  of  the 
Grant  could  be  attributed  to  the  freighters  of  the  St. 
Patrick,  that  might  alter  the  case;  but  the  jury  have 
expressly  found,  that  the  freighters  were  not  in  fault.  If 
the  latter  vessel,  instead  of  remaining  at  Lima^  had  gone 
to  Guyaquilj  the  captain  would  not  have  been  bound  to 
remain  there  more  than  120  days;  and,  therefore,  un- 
less the  Grant  arrived  there  within  that  time,  or  such 
further  time  as  the  captain  thought  proper  to  wait,  the 
charter  of  the  St,  Patrick  was  made  void  by  the  proviso; 
and  therefore  the  circumstance  of  the  5^.  Patrick  not 

Pp  3  being 
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JiM4i       being  desfMUched  to   GwfaquU  by  the  agent  of   the 
1^]^       fireigbteriy  cannot  affect  the  present  question. 


The  AUortuy^General  and  CampbeUf  contra.  Un* 
less  the  Lord  Chief  Justice  was  right  in  deciding, 
as  a  question  of  law,  that  the  condition  of  the  St. 
PatruJ^h  charter  was  not  satisfied,  unless  the  Grant 
arrived  in  time  for  the  purposes  of  the  SL  Patridft 
TOjragei  the  plaintiffs  must  have  a  new  trial*  Now  it 
cannot  be  disputed,  that  the  condition  would  have  been 
satisfied  had  the  Grant  arrived  at  Gtyaquil  on  the  1 19th 
day,  and  yet  that  could  not  have  been  of  any  service  to 
the  freighters  of  the  St.  Patrick^  which  vessel  was  then 
at  Lima.  The  construction  put  upon  this  instrument 
connoti  tlierefore,  be  correct.  Looking  at  tlie  instru- 
ment itself,  no  line  can  be  drawn,  except  the  arrival  of 
the  Grant  in  the  course  of  her  then  voyage.  She  did  ar- 
rive in  the  course  of  that  voyage,  and  thereby  satisfied 
the  proviso  in  the  charter  of  the  St.  Patrick.  The  ob- 
ject of  the  voyage  of  the  latter  vessel  cannot  be  taken 
into  consideration  in  construing  thecharty-party,  wherein 
it  is  not  mentioned. 

Abbott  C.  J.  I  am  of  opinion  that  there  ought  not 
to  be  a  new  trial  in  this  case.  I  left  it  to  the  jury  to 
say  whether  the  delay  of  the  Grant  had  been  occasioned 
by  the  default  of  the  defendants;  and  observed  that,  if 
it  had,  her  non-arrival  would  not  be  a  sufficient  answer 
to  the  action.  They  thought  that  the  defendants  had 
not  occasioned  it.  The  next  point  is  the  construction 
of  the  charter-party;  and  if  my  opinion  upon  that  was 
erroneous,  the  plaintiffs  must  have  a  new  trial.  My 
opinion  was,  that  it  meant  such  an  arrival  of  the  Grant 
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as  would  answer  the  purposes  of  the  parties  to  the 
charter-party.  It  is  said  that  the  only  limit  is  arrival  in 
the  course  of  that  voyage ;  but  that  might  be  so  late  as 
not  to  answer  the  purposes  plainly  designated  by  this 
instrument.  Looking  at  that  instrument  alone,  1  still 
think  as  before,  that  the  arrival  of  the  Granif  in  order 
to  satisfy  the  proviso,  should  have  been  within  the  lib 
running  days,  or  the  twenty  additional  days,  during 
which  the  ship  might  be  detained  on  demurrage!  if  the 
captain  was  required  to  wait  so  long. 


1824. 


SoAXlH 
IidirtMAir. 


Bayley  J.     This  case  turns  chiefly,  if  riot  entirely, 
upon  the  meaning  of  the  term  "  non-arrival.'*     It  may 
have  an  indefinite  meaning ;  then  it  would  be  a  mei^ 
wagering   bargain    bctwecti   the  parties;    but  it   inay 
also  mean  non-arrival  within  such  time  as  may  answer  * 
the  purposes  of  the  SL  Pairick^s  voyage.     The  latter  is, 
I  think,  the  correct  construction ;  and  then,  in  ordeir  to 
satisfy,  the  proviso,  the  arrival  should  have  been  wtthlh 
the  stipulated  running  days,  or  such  further  period  as 
the  captain  of  the  St  Patrick  chose  to  remain  on  thfe 
coast ;  for,  in  the  latter  event,  it  would  have  been  an 
arrival  available  to  the  freighters  of  that  ship.     If  the 
term  "  non-arrival"  is  to  be  construed  indefinitely,  It 
would  be  totally  unconnected  with  the  purposes  of  the 
charter-party  on  which  this  action  is  brought,  and  there 
could  have  been  no  reason  for  itlserting  it.     But  in  all 
probability  the  parties  contemplated  such  an  arrival  of 
the  Grant  as  would  be  subservient  to  the  purposes  6f 
the  freighters  of  the  St.  Patrick^  and  in  default  of  such 
arrival  this  charter-party  might  be  altogether  useless  to 
them.      It  is  probable  that  both  parties  thought  the 
Grant  would  arrive  before  the  St.  Patrick.     If  the  Grant 

P  p  4  had 
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1824.  had  not  arrived  within  the  140  days  allowed  for  running 
days  and  demurrage,  the  captain  of  the    Si.  Patrick 

t^ana  might  still  have  waited,  and  I  think  that,  if  he  had,  the 
arrival  of  the  Grant  during  such  stay  would  have  satis- 
fied the  proviso,  and  have  entitled  the  owners  to  claim 
the  freight  agreed  for  by  the  charter  party. 

Best  J.  (a)  I  am  of  opinion  that  there  is  not  any 
ground  for  disturbing  the  verdict  in  this  case.  The 
jury  have  found  that  the  delay  of  the  Grant  was  not 
attributable  to  the  defendants.  The  remaining  question 
depends  upon  the  construction  of  the  charter-party.  It 
appears  to  me  that  the  conduct  of  the  plaintifis  has  put 
an  end  to  their  claim.  I  agree  that,  if  the  St.  Patrick 
had  waited  until  the  arrival  of  the  Grants  the  owners 
would  have  had  a  right  to  insist  upon  her  being  laden 
with  a  cargo  for  the  homeward  voyage.  It  may  be 
true^  that  the  voyage  spoken  of  in  the  proviso  was  the 
voyage  on  which  the  Grant  was  tlien  proceeding.  It  is 
also  true  that  she  did  arrive  at  Guyaqnil  in  that  voyage, 
but  before  her  arrival,  the  captain  of  the  St.  Patrick  had 
put  it  out  of  his  power  to  fulfil  the  objects  of  the  char- 
terers. It  has  been  argued  that  they  were  bound  to 
load  her  within  120  days,  and  certainly  there  is  a  sti- 
pulation to  that  effect  in  one  part  of  the  charter ;  but 
that  is  altogether  inapplicable  to  the  proviso,  for  until 
the  arrival  of  the  Grants  it  could  not  be  known  whether 
that  instrument  would  or  would  not  be  void.  Now  be- 
fore the  Grant  arrived,  the  captain  of  the  St.  Patrick 
bad  made  a  new  bargain,  and  had  abandoned  the  ori- 

(a)  Ko'tf^J^  was  in  the  Bail  Courty 

ginal 
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ginal   contract;    the   defendants,   therefore,    were  not  1824. 

bound  to  provide  a  return  cargo,  and  consequently  the  soamTi 

plaintiffs  have  no  right  to  recover  in  this  action.  Loh  °»oak 

Rule  discharged. 


Amoet  and  Another  against  MEEYWEATHEBt 


T^EBT  on  bond,  bearing  date  the  13th  May^  1 822,  Debt  on  bond, 
for  1000/.     Plea,  first,  (after  craving  oyer  of  the  2e°?S^t^i' 
bond  and  condition  which  was  for  the  payment  of  500/.  JlJSmenS  ***" 
by  two  instalments,  the  first  of  which  became  payable  F**f  •  ^^*  ^ 

^  ^  ^  fendantyby  IT., 

on  the  ISth  May^  1823,)  non  est  factum.     Secondly,  as  his  agent, 

made  unlawful 

that  oti  the  18  th  May^  1817,  the  defendant,  by  M*  White^  contracufor 

buying  and 

as  the  agent  and  on  the  behalf  of  the  defendant,  made  seirmg  shares 
and  entered  into  divers,  to  wit^  one  hundred  unlawful  stocks;  that 
contracts  and  agreements  with  persons  to  the  defend-  ww  noTspw?- 
ant  unknown,  for  the  buying  and  selling  of  shares  in  a  ^j^but^^rt"^' 
public  slock  or  security  of  this  realm  to  the  amount  of  *^''**?!5_ 
10,000/.  three  per  cents.,  to  wit,  at,  &c.    Averment,  that  defeadaqt,  vo- 

*  ^  luntary  paid 

the  contracts  were  not  specifically  performed,  but  that  5oo/.  for  dif- 
ferences against 
afterwards,  to  wit,  on,  &c.,  at,  &c.,  he,  the  snid  M.  White^  the  fonn  of  the 

did,  as  the  agent  and  on  the  behalf  of  the  defendant,  that  for  secur- 

-voluntarily  pay  and  give  the  sura  of  500/.  to  the  said  mf^t  of  ulat^' 

money  to  fT., 
the  defendant  gave  his  proroissory  note  to  /r.,  and  that  long  after  the*  same  became  due. 
W.  indorsed  it  to  the  plaiotiiFs,  and  that  the  plaintifTs  afterwards  threatened  to  commence 
on  action  upon  the  note  against  the  defendant ;  and  the  defendant,  in  fear  of  the  action, 
did,  at  the  request  of  the  plaintifl's,  give  the  bond  in  question,  which  the  plaintiffs 
accepted  in  lieu  of  tlie  promissory  note,  and  the  money  secured  thereby,  they  well 
kuowing  that  the  note  had  been  made  by  the  defendant  on  the  occasion,  and  for  the  pur- 
pose in  the  plea  mentioned  :  Held,  that  this  plea  was  an  answer  to  the  action,  inasmuch 
as  the  plaintifTs  took  the  promissory  note  after  it  was  due,  and  had  notice  of  the  illegality 
of  the  original  consideration  before  the  bond  was  given. 

At  the  trial,  it  appeared  in  evidence  tliat  the  note  was  given  to  W.  to  cover  a  sum  which 
hct  OS  brokevy  was  to  pay  for  losses  on  stockjobbing  transactions :  Held,  that  this  evidence 
did  not  support  the  plea  which  btated  that  the  note  was  given  to  secure  the  repayment  of 
money  actually  paid  by  W, 

persons, 
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1824.       persons,  with  whom  the  said  contracts  had  been  made, 
'  for  satisfying  the  respective  differences  for  the  not  per-  ^ 

€gaiiut       forming  by  the  defendant  of  the  said  contracts,  contrary 

Mmtwka- 

THIS.        to  the  form  of  the  statute,  and  thereupon  ybr  securing  the 
repayment  to  Wliite  of  499/.  105.,  parcel  of  the  sum  of 
500/.  so  voluntarily  paid  by  M.  JVhite,  and  for  no  other 
purpose ;  defendant,  on,  &c.,  at,  &c.,  at  the  request  of 
White^  made  his  promissory  note,  and  thereby  promised 
to   pay  three  months   after   date   to   White  or   order 
499/.  105.     That  White  indorsed  the  note  to  the  plain- 
tiffs, they  knowing  that  it  had  been  made  by  the  defend- 
ant^  on   the  occasion  and  for   the  purpose  aforesaid  ,• 
that  after  the  note  became  due,  the  plaintiffs  threatened 
to  commence  an  action  upon  the  note  against  the  de- 
fendant, and  thereupon  the  defendant  gave  the  bond  in 
lieu  of  the  note  and  the  money  secured  thereby.     The 
third  plea  stated  the  making  of  the  unlawful  contracts, 
and  that  JVhite  paid  500/.  for  differences,  and  that  for 
securing  the  repayment  thereof  to  White  defendant  gave 
his   promissory  note,  and  then  proceeded  as   follows : 
**  that  before  the  payment  of  the  note,  and  long  after 
the  same  had  become  due  and  payable,  according  to  the 
tenor  and  effect  thereof  to  wit,  on  the  1st  of  January^ 
1 820,  White  indorsed  the  note  to  the  plaintiffs.     That 
afterwards,  to  wit,  on  the  13th  May^  1822,  to  wit;  at,  &c., 
the  plaintiffs  threatened  to  commence  an  action  against 
the  defendant  for  the  recovery  of  the  money  in  the  note 
mentioned ;  and  thereupon  the  defendant,  in  fear  of  the 
said  action,  did,  at  the  request  of  the  plaintiffs,  to  wit,  on, 
&C.,  at  &c.,  make  and  seal,  and  as  his  act  and  deed,  deliver 
to  the  plaintiffs  the  said  writing  obligatory  in  the  de- 
claration mentioned,  and  the  plaintiffs  then  and  there  ac- 
cepted and  received  the  said  writing  obligatory  in  lieu  of 

the 
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the  said  last  mentioned  promissory  note,  and  of  the  said 
sum  of  money  so  purporting  to  be  secured  thereby  as 
aforesaid,  including  also  therein  the  sum  of  51.  5s.  fbr  the 
stamp  impressed  on  the  said  writing  obligatory  and  the 
costs  thereof,  and  on  no  other  account  and  for  no  other 
consideration  whatsoever,  the  plaintiffs  then  well  knowing 
that  the  said  promissory  note  in  that  plea  mentioned, 
had  been  made  and  drawn,  and  delivered  by  the  defend*- 
ant  on  the  occasion  and  for  the  purpose  in  that  plea 
mentioned,  and  on  no  other  account  or  occasion."     At 
4he  trial  before  Abbott  C.  Jk  at  the  London  sittings  after 
last  EcLster  term,  the  execution  of  the  bond  was  admitted, 
and  White  was  called  as  a  witness  on  the  part  of  the 
defendant,  and  he  proved  that  the  note  was  given  to 
bim  to  cover  a  sum  which  he,  as  broker  to  the  defend* 
ant)  was  to  pay  for  losses  on  stockjobbing  transactions. 
In  -May,  1819,  he  being  in  want  of  money,  indorsed  the 
note  to  the  plaintiffs  as  a  security  for  money  which  they 
advanced  to  him,  but  did  not  then  inform  them  of  the 
consideration  upon  which  the  note  was  given ;  but  they 
were  informed   of   it   before  the   bond   was   executed. 
Upon  this  evidence,  the  Lord  Chief  Justice  directed  a 
verdict  to  be  found  for  the  plaintiff  on  the  second  plea, 
inasmuch  as  the  averment  in  that  plea,  that  notice  of 
the  illegality  of  the  note  was  given  to  the  plaintiffs  when 
they  took  the  note,  was  not  proved.     He  was  further  of 
opinion  that  the  third  plea  was  not  proved,  inasmuch  as  it 
alleged  that  the  note  was  given  to  secure  to  White  the  re* 
payment  of  money  paid  by  While  for  compounding  differ- 
ences, whereas  it  appeared  by  Whites  evidence,  that  the 
note  was  given  before  the  difierences  were  actually  paid^ 
But  it  was  contended  that  it  was  substantially  proved, 
and  a  verdict  was  found  for  the  plaintiffs  on  the  first  and 

second 
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second  issues,  and  for  the  defendant  on  the  last  issue, 
with  liberty  for  the  plaintiff  to  move  to  enter  the  ver- 
dict for  him  on  that  issue,  and  in  the  event  of  his  not 
succeeding  in  that  rule,  to  move  for  judgment  non  ob- 
stante veredicto,  on  the  ground  that  the  bond  was  good, 
although  the  plaintifis  could  not  have  sued  on  the  note. 
A  rule  nisi  had  been  obtained  by  the  Attorney-General 
for  entering  the  verdict  for  the  plaintiffs  on  the  last 
isssue,  or  for  judgment  non  obstante  veredicto. 


Scarlett  shewed  cause.  The  third  plea  is  good,  and 
was  made  out  in  proof.  The  defendant,  therefore,  is 
entitled  to  judgment  on  the  whole  record.  It  appears 
upon  the  plea  that  the  bond  was  given  as  a  substitution 
for  a  promissory  note,  which  had  been  indorsed  to  the 
plainti£fs  two  years  after  it  was  due.  As  against  these 
plaintiffs  the  defendant,  therefore,  would  be  entitled,  in 
an  action  on  the  note,  to  avail  himself  of  every  defence 
which  he  would  have  had  against  the  original  holders. 
Bromi  V.  Tunier,  {a)  It  is  averred  that  the  plain- 
tiffs had  notice  of  the  illegality  of  the  original  con- 
sideration before  the  bond  was  given.  Here,  therefore, 
the  plaintiffs,  holding  a  promissory  note  which  they 
knew  to  be  void,  (because  it  was  given  to  secure  money 
paid  for  differences  on  stock-jobbing  transactions,)  took 
the  bond  in  lieu  of  it.  Cannan  v.  Biyce  {b)  is  an  au- 
thority to  shew  that  that  bond  is  void.  Secondly,  the 
plea  was  supported  by  the  proof:  it  was  necessary  in 
the  plea  to  state  facts  sufficient  to  shew  that  the  plain- 
tiffs could  not  recover,  and  it  sufficed  to  prove  substan- 
tially the  facts  stated.     When  a  plaintiff  sets  out  a  coa*- 


(m)  7  7.  B,  6J0« 
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tract  specially,  he  can  recover  only  on  the  contract  as 
set  out,  and  must,  therefore,  prove  it  literally ;  but  it 
is  otherwise  where  the  contract  is  not  specially  stated. 
Here  the  substance  of  the  plea  is  that  the  note  was 
given  to  pay  differences  on  stock-jobbing  transactions, 
and  that  has  been  proved.  It  is  wholly  immaterial 
whether  those  differences  were  paid  before  or  after  the 
note  was  given.  It  would  have  been  sufficient  to  allege 
that  the  note  was  given  for  and  in  reject  of  differ- 
ences, &c«  That  is  the  substance  of  the  allegation  in 
the  plea. 


1824. 

Amobt 
Mbrtwka- 

THEIU 


The  Atiomey'-General  contra.  There  can  be  no 
doubt,  that  by  omitting  or  altering  words  the  plea  might 
be  made  to  correspond  with  the  evidence.  The  facts 
alleged  have  not  been  proved.  The  plea  is,  that  White 
having  paid  the  differences,  the  note  was  given  to  him 
for  securing  the  repayment  to  him  of  that  money  which 
he  had  actually  paid.  The  proof  is,  that  the  note  was 
given  to  White  to  secure  to  him  money  which  he  had 
not  then  paid,  but  which  he  was  to  pay.  Assuming  the 
plea  to  be  proved,  still  the  plaintiffs  are  entitled  to 
judgment,  non  obstante  veredicto.  Here  it  is  alleged 
that  the  plaintiffs  took  the  note  from  White  after  it  was 
due,  but  without  knowledge  of  the  original  consider- 
ation. It  would  undoubtedly  have  been  a  good  defence 
to  an  action  on  the  note,  that  it  was  originally  given  to 
secure  money  to  be  paid  in  respect  of  illegal  stock- 
jobbing transactions ;  but  it  is  no  defence  to  an  action 
on  the  bond,  which  is  a  new^  security,  and  not  made 
between  the  parties  to  the  illegal  contract.  In  George 
V,  Stanley  {a)  the  defendant  had  given   bills  for  the 


(d)  4  Ta%tnt.  685. 
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1824*       amount  of  money  lost  at  plaj:    these  bills  were  nego- 
,  tiated  and  came  to  the  hands  of  the  plaintifT,  and  when 

ttgnrui  they  became  due  the  defendant  gave  in  lieu  of  them 
other  bills,  and  when  these  last  bills  became  due^  he 
confessed  a  judgement,  which  the  court  refused  to  set 
aside^  unless  it  were  shown  that  the  holder  of  the  bills 
had  notice  of  the  illegality  of  the  original  consideration. 
IHotrtyd  J.  Here  the  note  was  indorsed  after  it  was 
due^  and  that  is  a  suspicious  circumstance,  from  which 
the  law  infers,  that  the  party  taking  the  note  had  knoww 
ledge  of  some  infirmity  in  the  title  of  the  holder,  and 
the  indorsee  then  takes  it,  subject  to  all  the  objections 
to  which  it  was  liable  in  the  hands  of  the  person  from 
whom  he  lock  it.]  In  CvtKbert  v.  Haley  (a)  one  Plaiik 
had  discounted  certain  promissory  notes  of  HdU^%^  and 
took  usurious  interest  upon  theiUy  and  then  depotittd 
them  with  his  bankers,  who  gave  him  credit  for  tbem. 
When  they  became  due,  Haley  not  being  able  to  pay, 
gave  the  bankers  his  bond.  The  latter  had  no  know- 
ledge of  the  usury  between  Plank  and  Haley.  It  waa 
held  that  the  bond  was  good, 

Abbott  C.  J.  There  is  a  great  distinction  between 
the  two  cases.  Here  the  plaintiffs  took  the  promissory 
note  after  it  was  due.  There  was  no  period  of  time 
when  they  could  have  maintained  an  action  upon  the 
note,  and  they  had  notice  of  the  illegality  of  the  ori- 
ginal consideration  before  the  bond  was  given.  In 
Cuthbert  v.  Haley^  the  bankers  had  no  knowledge  of  the 
usury  at  the  time  when  the  bond  was  given,  and  Lord 
KenyoHj  in  delivering  his  judgment,  relies  upon  that  cir- 
cumstance.    We  are  all  of  opinion  that,  as  it  appears 

(•)8T.  Jt9«K 
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upon  the  plea  that  the  bond  was  given  as  a  substi- 
tution for  a  note  which  was  taken  by  the  plaintiiTs, 
subject  to  an  infirmity  of  title  of  which  they  had 
full  notice  before  the  bond  was  taken,  the  latter  in- 
strument is  void.  The  rule,  therefore,  for  entering 
up  judgment  for  the  plaintiffs,  non  obstante  veredicto, 
must  be  discharged.  We  also  think  that  the  third  plea 
is  not  supported  by  proof;  but  the  defendant  may  have 
leave  to  amend  his  plea  upon  paying  the  costs  of  the 
trial,  with  liberty  to  the  plaintifis  to  reply  de  novo,  {a) 


1824. 

Amort 

against 

MearwKA* 

TiCBll. 


(a)  Nq  mk  h$d  been  drawn  up  at  the  time  when  this  case  was  printed. 


Heaford  against  Knioht. 

TTiENMAN  shewed  cause  against  a  rule  obtained 
by  Hutchinson^  for  staying  proceedings  until  se- 
curity was  given  for  costs.  The  defendant's  affidavit, 
on  which  the  rule  was  obtained,  stated  the  following 
circumstances.  Issue  was  joined  in  Hilary  term,  1 822, 
and  notice  of  trial  given  for  the  adjourned  sittings  after 
that  term.  That  notice  was  afterwards  countermanded, 
and  on  the  13th  of  May  following  the  plaintiff  was 
discharged  under  the  Insolvent  Act.  The  sum  claimed 
from  the  defendant  was  inserted  in  the  plaintiff's  schedule 
as  a  debt  due  to  him,  and  an  assignment  was  made  in 
the  usual  form  to  the  provisional  assignee  of  the  court. 
The  second  notice  of  trial  was  given  on  the  15  th  of  Jb- 
nuaiy^  1823.  The  defendant  also  swore  that  he  had  a 
good  defence  on  the  merits. 

The  C!ourt  ordered  the  proceedings  to  be  stayed  until 
the  assignee  or  some  creditor  of  the  plaintiff  should 
give  security  for  the  costs. 


February  6th. 

Where  the 
plaintiff  was 
discharged 
under  &e  in- 
solrent  act  after 
issue  joined, 
and  before  no- 
tice of  trial 
given,  the 
Court  stayed 
the  proceedings 
until  the  assig- 
nee, or  some 
creditor  of  the 
piaintiflT,  should 
give  security 
for  costs. 
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vidniiiday,  WooLLEY  ogainst  Whitby. 

February  IZth. 

A  cerUScnw  'J'RESPASS  quate  clausum  frcgiL    Pica,  not  guilty, 
wu  wiirul,  At  the  trial  before  fVarren,  C  J.  of  Chester,  and 

tifftobunill  Marsfiall  Serjt,  at  the  lost  Chester  assizes,  the  plaintiff 

sti9ir.s.  obtained  tt  verdict,  damages  5s.,  and  it  appearing  that 

need  not  b^  the  trespass  was  committed  after  notice,  the  plaintiff's 

mrted  imme-  counsel  requested  the  learned  Judses  to  certifr  that  the 

diMelf  titer  (he  ^  a  j 

uUL  of  the  trespass  was  wilful,  so  as  to  entitle  the  plaintiff  to  full 
costs  under  the  8  &  9  J^ 3.  c.  11.  s,4.  No  certificate 
was  at  that  time  granted,  but  in  Michaelmas  term 
IVairen  C.  J.  certified,  Marshall  Serjt.  being  then  dead. 
Tlie  costs  were  accordingly  taxed  and  ievied  under  an 
execution.  A  rule  was  afterwards  obtained  to  set  aside 
the  certificate,  judgment,  and  execution,  and  to  have 
•  the  money  levied  returned  to  the  defendant:  against 
which 

JD.  V.  Jones  now  shewed  cause.  It  must  be  admitted, 
that  die  case  of  Ford  v.  Parr  and  Another  {a)  is  in  favour 
of  the  defendant.  But  in  Tidd's  Practice  {b)  several 
other  cases  are  referred  to,  and  he  states  the  result  of 
them  to  be,  that  the  certificnte  required  by  the  statute 
in  question  need  not  be  granted  at  the  trial  of  the  cause; 
and  he  cites  a  case  of  Sviinnerlon  v.  Jervis,  which  is  not 
reported.  {_Holrot/d  J.  It  is  mentioned  in  Rej/nold 
T.  Hdwards.  {c)2    In  Butler  \.  Cozens{d),  it  was  taken 

(a)  2Wili.3}.  (i)   IOOL;.  G[t>  edit. 

(cj  «  T.  fi.  1 1 .  ((/)   1 1  iliui.  J  9B. 
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for  granted,  that  the  judge  might  certify  under  the        1824. 
22  &  23  Car.  2.  c.  9.,  at  any  time  after  the  trial.     The      ^;^~[^ 
words  of  the  statute  now  in  question  will  be  satisfied,  if       o^amtt 
it  appear  at  the  trial  that  the  trespass  was  wilful,  although 
the  certificate  be  not  granted  until  a  future  time.   ZBay* 
ley  J.     There  is  a  difference  in  the  language  of  the  first 
and  fourth  sections,  which  is  in  favour  of  that  con- 
struction.] 

.  J.  WiUums  and  Campbell^  contrd.  Mr.  Tidd  cef ^ 
tainly  states  that  the  certificate  need  not  be  granted  at 
the  trial,  but  he  is  not  justified  in  assuming  so  much 
to  have  been  proved  by  the  cases  which  he  cites.  Bey^ 
ncids  V.  Edwardsj  and  two  cases  there  referred  to  in  a 
note,  were  questions  as  to  the  power  of  the  judge,  in 
granting  or  withholding  a  certificate  at  his  discretion* 
Ford  V.  Parr  and  Another  is  expressly  in  point  for 
the  defendant;  and  in  Htdlock  on  CJosts  {a)  it  is  said, 
that  the  certificate,  in  order  to  be  available^  must  be 
granted  in  court  at  the  trial.  This  construction  is  also 
confirmed  by  the  first  section,  which  requires  the  certi- 
ficate there  mentioned  to  be  granted  immediately  after 
the  trial  in  open  court.  Now  the  first  and  fourth  sections 
of  this  statute  are  in  pari  materid,  and  no  sufiicient 
reason  can  be  given  for  making  any  diiFerence  between 
them ;  they  should  therefore  receive  the  same  con- 
struction. 

Abbott  C.  J.  Had  there  been  any  clear  and  di6-« 
tinct  report  of  a  case  upon  this  subject,  or  had  the  sub- 
sequent practice  followed  the  case  of  i^<9r^  v.  Parr^  which 

(a)  d9.  2d  edit. 

VchlIL  Qq  has 
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1884.  has  been  referred  to,  we  should  have  felt  bound  to  ^ide 
by  it  The  rcpoit  o(  Ford  v.  Parr  leaves  open  to  us  the 
supposition,  that  the  attention  of  the  court  was  not  drawn 
to  the  fourth  section  of  the  8  &  9  W.S.  c.  11.,  for  the 
judges  are  made  to  say,  that  the  certificate  must  be  granted 
^  in  G^n  court  at  the  trial."  Now  that  is  required 
by  the  first  section,  which  relates  to  a  matter  totally 
difierent,  and  the  expression  is  not  repeated  in  the 
fourth  section,  upon  which  this  question  depends.  Since 
the  decision  of  the  case  alluded  to,  the  opinion  botb  of 
the  court  and  the  bar  seems  to  have  been,  that  the  oei- 
tificate  might  be  granted  at  any  time  after  the  t^riaL  In 
^undnf  V.  Sturt  (a),  it  certainly  was  so  conudered,  aad 
in  Qood  V.  WatkkuQ)),  where  a  very  extraordiiieiy 
moticm  was  made  to  compel  the  Ieam64  judge  (Le 
Blanc)  who  tried  the  cause  to  grant  a  certificate,  it  W9$ 
never  made  an  plgection,  that  it  could  not  be  granted  at 
any  time  after  the  trial.  Let  us  look  at  the  act  itsd£ 
in  the  first  section  it  is  enacted,  that  where  one  or  more 
of  several  defendants,  in  certain  actions  there  enumerated, 
shall  be  acquitted  by  verdict,  every  persoq  so  acquitted 
shall  be  entitled  to  costs  of  suit,  in  like  manner  as  if  ail 
the  defendants  had  been  acquitted,  unless  the  judge  be- 
fore whom  such  cause  shall  be  tried,  shall,  immediate^ 
after  the  trial  thereof^  in  open  court  certify  upon  the  re* 
cord  under  his  hand,  that  there  was  a  reasonable  cause 
for  making  such  person  or  persons  a  defendant  or  de- 
fendants to  such  action.  On  that  section  no  doubt  can 
be  enteitained.  The  certificate  must  be  granted  in  open 
court  immediately  after  the  trial.  Then  th^  fourth 
eectioo,  which  is  now  in  question,  enacts,  ff  That  ip  all 

(a)   1  7.  JR.  SSe.  {b)  S  East,  ^95. 

i^ons 
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actions  of  trespass  wherein,  at  the  trial  of  the  cause  it  ]^i^» 
shall  appear  and  be  certified  by  the  judge,  under  his  *•— — * 
hand,  upon  the  back  of  the  record,  that  the  trespfiss  agamst 
upon  which  any  defendant  shall  Ip^e  foiipd  g^pty  was 
wilful  and  malicious,  the  plaintifi^  shall  recover  not  only 
hi^  danaage^  but  hjs  full  co^ts  of  suit,"  It  is  fuujj,  tji^t 
these  two  sections  being  in  pairi  raatefias  ar^  to  (lave  the 
saipe  construction,  I  am  of  opinion,  on  the  cantr§ryi 
that  the  application  of  di^fcarept  words  to  simiJI^  watt^pi 
sliews  that  they  were  intended  to  have  ^  41^^)^  oob*« 
structiop.  The  sound  constfuctiop  q£  the  enaetmen^ 
appeig^  to  qie  to  be^  that  if  at  t)i0  trial  the  tr^pass  ap-» 
p^rs  tp  have  been  wilfulf  (he  judge  may  grf^(  his  cer^if 
incite  at  any  popvexuept  tim^  This  calaiidy  is  ibm 
most  proper  constructipP}  iniuimucb  as  it  gives  (he  ju^gB 
tune  foi^  consideration,  ^vifhich  h^  ought  to  have  fo^  t)^ 
due  exercise  of  the  discretion  vested  in  him  by  the  |t^-> 
tnte.    This  rule  must,  therefore^  be  disi^iarged. 

Rule  discharged,  {a) 

(a)  In  Harper  ▼.  Carr,  7  T,  R*  448.,  it  {s  said  to  have  {timii  deeded  In 
Sftmntrto^  T.  Jervih  that  ^  certificate  under  8&  9  IT.  3.  c.  11.  «.  4.  need 
not  be  granted  at  the  trial. 


Qq2 
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The  King  against  The  Mayor,  Recorder,  and 
Aldermen  of  the  Borough  of  Fowey. 

By  charter,*  TOY  charter  granted  in  the  59th  Geo.  3d.  reciting  a 
con^mtedTa  former  charter,  and  that  by  reason  of  certain  ne- 

tohav?i^T^-^  gleets  and  omissions  in  the  maintenance  of  a  distinct 
S^ih"^''of  and  separate  body  of  free  burgesses,  the  corporation 
^™y®'  *°^  of  F(mey  was  in  danger,  of  dissolution,  the  borough  was 
of  ihebOTough  constituted  a  body  corporate  and  politic,  by  the  name  of 
of  the  free  bur-  x^ie  Mayor  and  Free  Burgesses  of  the  Borough  ofFaoMy  ; 

gesseswereto  *^  t  i 

be  chosen  al-      and    by  that   name,    they  were    to    have    perpetual 

dennen.    One  i  -i        i  i 

of  the  aldermen  succcssion.  The  charter  then  directed,  that  there 
mayor.  The  should  be  nine  of  the  most  honest  and  discreet  free 
d^enwere'  burgesses  of  the  inhabitants  of  the  said  borough,  in 
I?!®™*'!®,,^     manner   thereinafter   mentioned,    to   be    chosen,   who 

oommon  coun-  '  * 

?'  edS^e     s^o^^d  he  called  aldermen  and  council  of  the  borou^; 

laws  of  Eng' 

land  was  to  be  recorder.  The  charter  then  authorised  the  mayor  and  recorder,  or  their 
respective  deputies,  and  the  rest  of  the  aldermen  of  tlie  borough  for  the  time  being,  or  the 
greater  part  of  them,  (of  whom  the  mayor  and  recorder,  or  their  respective  deputies,  w«re 
to  be  two,)  from  time  to  time,  and  at  all  times  thereafter,  as  often,  and  when  to  them 
should  seem  fit  and  necessary,  to  nominate,  choose,  and  prefer  so  many,  and  such  persons 
to  be  free  burgesses  of  the  borough ,  as  they  pleased,  and  to  those  free  burgesses  so  to  be 
chosen,  to  administer  an  oath  for  their  fidelity  to  the  borouglk  Nine  persons  were  nomi- 
nated as  the  first  aldermen,  one  person  as  recorder,  and  five  persons  the  first  free  burgesses ; 
and  in  case  any  one  or  more  of  the  aldermen  should  die,  or  be  removed  from  his  oflice,  the 
mayor,  recorder,  justices  of  peace,  and  the  rest  of  the  aldermen,  or  the  greater  part  of 
them,  to  elect  one  other  of  the  free  burgesses,  inhnbitants  of  tlie  borough,  for  an  alderman, 
to  supply  the  number  of  nine.  The  alderman  so  chosen  taking  the  oaths  before  the  mayor, 
recorder,  or  one  of  the  justices  of  the  peace  of  the  borough  for  the  time  being,  or  before 
two  or  more  aldermen,  or  for  want  of  mayor,  recorder,  justices,  and  aldermen,  before  three 
or  more  free  burgesses,  inhabitants  of  the  borough,  to  execute  the  office,  and  the  mayor,  the 
ex-mayor,  the  recorder,  and  their  deputies,  and  the  senior  alderman  and  the  senior  free 
burgess  were  to  be  justices  of  the  peace.  It  appeared  by  affidavits  that  the  body  corporate 
had  for  three  years  been  reduced  to  the  number  of  six  aldermen  and  four  free  burgesses, 
and  that  one  of  the  aldermen  was  in  a  dangerous  state  of  health,  and  was  upwards  of 
aeventy  years  of  age,  and  incapable  of  performing  the  duties  of  alderman  and  justice  of  the 
peace;  that  of  the  four  burgesses,  two  were  upwar(^s  of  seventy  years  of  nge,  and  that 
another  was  not  an  inhabitant  of  the  borough.  The  Court  refused  to  grant  a  man- 
damus to  compel  the  mayor  and  aldermen  to  proceed  to  the  election  of  free  burgesses,  or 
to  hold  a  meeting  for  the  purpose  of  considering  the  propriety  of  proceeding  to  such  an 
election. 

and 
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and  that  one  of  the  most  honest  and  discreet  aldermea  1824* 
of  the  borough,  to  be  chosen  as  therein  mentioned,  TbTvZ 
should  be  called  mayor ;  and  that  the  mayor  and  aiders  _  agamu 
men  for  the  time  being  should  be  called  the  common  gffowir^ 
council  of  the  borough ;  and  that  there  should  be  one 
honest  and  discreet  man  learned  in  the  laws  o(  England^ 
who  should  be  called  recorder.  There  then  followed 
this  clause^  "  that  it  should  be  lawful  for  the  mayor  and 
recorder,  or  their  respective  deputies,  and  the  rest  of  the 
aldermen  of  the  said  borough  for  the  time  being,  or  the 
greater  part  of  them,  (of  whom  the  mayor  and  recorder, 
or  their  respective  deputies,  wei^e  to  be  two,)  from  time 
to  time  and  at  all  times  thereafter,  as  often  and  when  to 
them  should  seem  fit  and  necessary,  to  nominate,  choose, 
and  prefer  so  many  and  such  persons  to  he  free  burgesses 
of  the  said  borough  as  they  pleased,  and  to  those  free 
burgesses  so  to  be  chosen  to  administer  the  oath  for 
their  fidelity  to  the  said  borough,  and  all  things  faith- 
fully to  do  which  belong  to  the  place  of  free  burgesses 
to  be  done.  The  charter  then  proceeded  to  nominate 
G.  G.  JFhite  the  first  and  modern  mayor  of  the  borough, 
and  J.  Kimber^  T.  Graham^  T.  Orchard^  W.  BasUeigi^ 
J,  Bennetty  J-  Hallettj  J.  Messer^  G.  G.  WTiite^  and 
Robert  Hearle,  to  be  the  first  and  modern  aldermen  of 
the  borough,  to  be  continued  in  that  office  for  their 
lives,  &c.  unless,  &c.  The  charter  then  nominated 
G*  Lacy  to  be  recorder  during  his  life,  and  as  long  as 
he  should  behave  well.  It  then  nominated  R.  P.  Flamankf 
C  Bennettj  N*  Eveleigh,  G.  Thomas^  and  T.  NickellSf 
to  be  the  first  and  modern  free  burgessess  of  the 
borough,  to  be  continued  in  that  office  during  their 
lives,  unless,  &c. ;  and  in  cose  any  one  or  more  of  tiub 
aldermen  of  the  borough  for  the  time  being  should  dl& 

Qq  3  * 
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1^94.  Of  be  removed  from  that  office^  that  it  should  be  lawful 
•TT^  fbr  the  mayor,  refeorder^  and  justices  of  the  peace^  and 
MMflyk  the  rest  of  the  aldermen  of  the  borough  for  the  time 
^fl^l^  beings  or  the  greater  part  of  them,  to  elect  and  prefer 
one  othei^  or  more  of  the  free  burgesses,  inhabitants  of 
the  6ud  borough,  for  an  alderman  or  aldermen  of  the 
Baid  borough,  in  the  place  or  places  of  him  or  them  so 
happening  to  die  or  be  removed,  to  supply  the  said  num- 
ber of  nine  aldermen  of  the  borough  aforesaid ;  and 
that  he  or  they,  so  as  aforesaid  elected  or  preferred  to  the 
office  or  offices  of  alderman  or  aldermen  of  the  said 
borough,  the  office  or  offices  should  have  and  exercise 
during  his  or  their  natural  life  or  lives,  unless,  in  the 
meantime  as  aforesaid,  for  ill  behaviour  or  any  other 
offence  he  or  they  should  be  removed ;  he  or  they  so 
chosen  first  taking  his  or  their  corporal  oath  or  oaths 
before  the  maj'or,  recorder,  or  one  of  the  justices  of  the 
peace  of  the  said  borough  for  the  time  being,  or  before 
two  or  more  of  the  aldermen  of  the  said  borough.  And 
for  want  of  mayor,  recorder,  justices,  and  aldermen  (and 
not  otherwise)  before  three  or  more  free  hcrgesses^  inhabit- 
ants of  the  said  borough  for  the  time  beings  well  and 
faithfully  to  execute  that  office  in  all  things  thereunto 
belonging.  The  charter  then  enabled  the  recorder  to 
appoint  a  deputy  and  the  mayor,  the  ex-mayor,  the  re- 
corder, and  the  deputies  of  the  mayor  and  recorder  for 
the  time  being,  and  also  the  senior  aldermen  of  the  said 
borough  and  the  senior  free  burgess  of  the  said  bo- 
rough, were  made  justices  of  the  peace.  The  affidavit 
then  stated  that  the  several  persons  named  in  the  charter 
as  mayor,  recorder,  aldermen,  and  free  burgesses,  re 
spectively  took  the  oaths,  &c. ;  and  that  the  charier  iiad 
in  all  other  respects  been  accepted  and  put  in  execution ; 

ttiat 
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that  for  the  last  three  years  the  body  corporate  had       1824U 

beei))  and  still   was,   reduced  to  the   number  of  six      .^  '' 

aldermen  and  four  free  burcresses:  that  of  the  six  alder-        at^^fOi  . 

.  TtiiinfijwtllL 

men,  one  J.  Kimber  was  in  a  very  dangerous  and  pre«     tf  IMAk 

carious  state  of  health,  having  had  a  paralytic  stroke^  and 
being  upwards  of  seventy  years  of  age,  and  that  from  such 
age  and  infirmities  he  was  incapable  of  attending  to  his 
duties  as  an  alderman  and  justice  of  peace;  that  of  the 
remaining  four  free  burgesses,  one  T.  tfickeUs  was  up- 
wards of  seventy  years  of  age,  and  was  in  a  very  in- 
firih  and  dangerous  state  of  health ;  that  another,  viz. 
R.  P.  Flamanky  was  also  seventy  years  of  age ;  and  that 
another,  N,  T.  Eveleigh,  was  not  an  inhabitant  of  the 
borough,  and  therefore  not  qualii^ed  to  be  elect^  an 
alderman  according  to  the  charter ;  that  in  consequence 
the  said  body  corporate  had  been  for  some  time  add 
still  was  in  great  danger  of  being  aiteolved. 

TVilde  in  the  last  term  had  obtainea  a  rule  nisi  for  a 
mandamus,  directed  to  the  mayor,  aldermen,  and  re- 
corder, commanding  them  to  proceed  to  the  electiofa  ot* 
a  competent  number  of  free  burgesses  of  the  botougfi, 
or  to  hold  a  meeting  for  the  purpose  of  considering  the 
propriety  of  proceeding  to  such  an  election. 

Adam  and  Barnard  now  shewed  cause.  A  mandamus 
will  not  lie  to  compel  a  corporation  to  elect  members  ofaii 
indefinite  body.  It  issues  only  in  cases  of  necessity,  and 
to  supply  a  defect  of  justice.  Hiere  is  no  cdse  in  tne 
books  in  which  sucb  a  writ  as  that  now  asked  {or  has  beefh 
granted.  In  Bulla's  N.  P.  201.  it  is  laid  dowrt,  ^«  thai 
where  by  charter  or  prescription  the  corporate  body  ought 
to  consist  of  a  definite  number,  ana  they  n^lect  to  1^1  up 

Q  q  4  the 
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1824.       tbe  vacancies  as  they  occur,  the  Court  will  gi*ant  a  man* 
■  damns."     From  this  passage  it  may  be  inferred  to  have 

agama  been  the  opinion  of  the  learned  writer,  that  a  mandamus 
oiV^mET,  would  not  lie  to  compel  a  corporation  to  elect  members 
of  an  indefinite  body.  So  a  mandamus  will  not  lie  to 
do  an  act  which  a  party  may  do  or  not  at  his  discretion. 
Per  HoUf  Cami/n^s  Dig.  Mandamus^  B  1.  In  the  Qjueen 
V.  Heathcote  (a),  Eyre  J.  says,  all  writs  of  mandamus  are 
either  to  restore  persons  turned  out,  or  to  admit  persons 
refused.  In  Rex  v.  Pateman  {b\  it  was  stated  in  argu« 
m^t  at  tbe  bar  as  a  clear  proposition,  that  a  mandamus 
would  not  lie  to  compel  the  corporation  of  Bedford  to 
fill  up  tbe  o£5ce  of  alderman,  because  the  number  was 
indefinite.  These  authorities  shew  that  the  general 
opinion  in  tbe  profession  has  been,  that  a  mandamus 
does  not  lie  to  compel  a  corporation  to  elect  members 
of  an  indefinite  body.  But,  secondly,  there  is  no  ne- 
cessity in  this  case  for  granting  a  mandamus.  For  if 
it  be  refused,  there  is  no  danger  of  the  dissolution  of  the 
corporate  body.  It  is  true,  that  if  an  integral  part  of  a 
body  politic  be  destroyed,  and  the  remaining  parts  have 
no  power  to  restore  it,  the  corporation  is  dissolved,  be- 
cause it  has  lost  an  essential  attribute,  viz.  capability  of 
perpetual  succession.  Hex  v.  Pasmore.  (c)  But  in  this 
case,  if  all  the  free  burgesses  became  aldermen,  the  cor- 
poration would  still  be  in  no  danger  of  dissolution,  as  the 
mayor,  recorder,  and  aldermen  would  be  competent  to 
nominate,  choose,  and  prefer  such  persons  to  be  free  bur- 
gesses as  they  pleased.  Free  burgesses  are  necessary  only 
for  two  purposes :  first,  as  a  body  out  of  which  tbe  alder- 

> 

(«)  10  Mod.  54.  (b)  2  T,  R.  777.  (c)  3  T.  R.  199. 

men 
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men  are  to  be  chosen ;  and  secondly,  for  the  purpose  of        1824. 
assisting  at  the  election  of  a  mayor  on  the  charter  day.        — '' 
Now,  assuming  that  all  the  present  existing  free  bur-        againa 
gesses  were  made  aldermen,  it  would  be  competent  to     of  Fowxr* 
the  latter  body  to  proceed  immediately  to  elect  free 
burgesses,  but  there  is   no  present  duty  in  the  now 
court  of  aldermen  to  proceed  to  the  election  of  free 
burgesses  before  the  vacancies  in  the  court  of  aldermen 
are  filled  up ;  and  it  would  be  contrary  to  the  spirit  of 
the  charter  to  compel  them  so  to  do.     For  the  alder- 
men are  a  definite  body  consisting  of  nine,  and  the  free 
burgesses  are  to  be  elected  by  the  mayor,  recorder,  and 
aldermen.     The  charter ,  contemplated,  therefore,  that 
the  firee  burgesses  should  be  elected  by  a  majority  of  the 
nine  aldermen.     Now,  if  the  present  mandamus  were 
granted,  the  election  of  free  burgesses  would  be  by  a 
majority  of  five;  but  it  is  obvious,  that  the  course  to  be 
pursued  according  to  the  spirit  of  the  charter  in  the 
present  circumstances  of  the  corporation  is,   first,  to 
fill  up  the  vacancies  in  the  definite  and  electorial  body 
of  aldermen;  and  then,  when  that  body  is  complete^ 
secondly  to  proceed  to  the  execution  of  its  functions  by 
nominating,  choosing,  and  preferring  such  persons  to  be 
free  burgesses  as  the  majority  of  that  perfect  body  shall 
think  fit. 

Gaselee  and  Wilde  contra.  By  the  charter  a  present 
duty  is  created  in  the  aldermen  to  elect  fi'ee  burgesses,  or 
at  least  to  meet  to  consider  of  the  propriety  of  making 
such  election.  The  charter  appoints  nine  aldermen. 
Of  these  offices  three  are  now  vacant,  and  there  are 
only  three  efficient  free  burgesses.  Consequently,  if  all 
the  vacancies  in  the  court  of  aldermen  were  filled  up, 

there 
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1884.  there  would  not  be  any  efficient  free  burgess  lefL  Al- 
though it  has  never  been  decided  that  a  mandamus  will 
lie  to  compel  a  corporation  to  elect  members  of  an  in- 


The  Kiva 


tf  toWKlr.  definite  body,  yet,  if  there  be  a  duty  to  fill  up  vacancies 
in  such  a  body  for  the  purpose  of  perpetuating  the 
corporation,  then  a  mandamus  will  lie;»  because  it  is  ne- 
cessary for  the  purposes  of  justice.  It  is  incumbent  on 
those  who  apply  for  a  mandamus  in  such  a  case  to  shew 
that  the  necessity  exists,  or  in  other  words,  that  the 
charter  will  be  defeated  unless  the  election  take  place. 
Now  in  this  case,  unless  the  aldermen  elect  more  free 
burgesses,  the  corporation  is  likely  to  be  dissolved.  Free 
burgesses  are  a  necessary  constituent  part  of  the  cor- 
poration. The  senior  free  burgess  is  to  be  a  justice  of 
the  peace,  and  in  the  absence  of  the  mayor,  recorder, 
and  aldermen,  certain  oaths  are  to  be  administered  by 
three  free  burgesses.  The  charter,  therefore^  con- 
templated that  tl)ere  should  be  always  three  free  bur- 
gesses, and  although  there  are  that  number  at  present, 
yet  if  the  vacant  offices  be  filled  up,  there  will  not  be 
any  efficient  free  burgess  left.  Besides,  there  ought  to 
be  a  sufficienct  number  of  free  burgesses  to  affi^rd  the 
aldermen  the  means  of  selection  for  filling  up  vacant 
offices  in  their  body.  But  here,  there  being  only  three 
to  fill  the  same  number  of  vacant  offices  of  aldermen, 
the  latter  will  be  filled  by  succession,  and  not  by  election 
as  the  charter  directs* 

AnBOTT  C.  J.  I  am  of  opinion  that  we  ought  to  dis- 
charge this  rule.  There  is  no  instance  in  which  the 
court  has  ever  granted  a  mandamus  to  compel  a  cor- 
poration to  elect  members  of  an  indefinite  body.  The 
general  principle  of  the  Court,  in  issuing  a  mandamus, 

is 


IN  THE  4th  ft  5th  Ysiiiis  OF  OEORGE  IV.  Ml 


is  very  well  defined  to  be,  tbat  whenever  it  is  the  duty  1824. 
of  a  person  to  do  an  act,  the  Court  will  order  him  to  -^.  ^^ 
do  it.  The  question  is,  whether,  in  the  present  state  ngaf^Mt 
of  the  corporation,  there  is  an  imperious  duty  upon  this  M^Voih^. 
body  to  proceed  in  the  first  place  to  the  election  of  free 
burgesses.  In  this  casc^  by  the  charter,  there  are  nine 
aldermen,  and  an  indefinite  number  of  free  buigesses, 
with  a  power  for  the  corporation,  from  time  to  time,  as 
they  think  fitj  to  elect  persons  to  become  free  burgesses, 
and  five  are  named  free  burgesses,  and  there  are  at 
present  at  least  three  free  burgesses  against  whom  there 
is  no  objection.  Now,  the  following  acts  are  to  be 
done  by  the  free  burgesses :  firsts  the  senior  is  to  be  a 
justice  of  the  peace.  Secondly,  they  are  to  concur  with 
the  aldermen  in  the  election  of  the  mayor,  and  three  of 
them  are  competent  to  do  that.  And  in  the  absence 
of  the  mayor,  recorder,  and  aldermen,  they  are  to  ad- 
minister the  oath  to  the  persons  elected  aldermen,  and 
three  free  burgesses  may  administer  the  oath.  There 
are  three,  therefore,  to  administer  this  oath,  if  it  be 
requisite  for  them  to  do  so.  Then  the  question  really 
comes  to  this,  whether  we  shall  order  the  corporation 
to  elect  free  burgesses  before  they  proceed  to  the  elec- 
tion of  aldermen.  There  is  a  sufiicient  number  of  free 
burgesses  remaining  to  fill  up  the  vacancies  occasioned 
by  the  loss  of  the  aldermen  ;  but  it  is  said,  that  if  all 
the  vacancies  were  filled  up,  there  would  be  no  efficient 
free  burgess  remaining,  for  that  the  one  remaining  is 
incapable  of  acting  in  the  discharge  of  bis  duty.  That 
may  be  so,  but  at  present  there  does  not  appear  to  me 
to  exist  any  necessity  for  granting  this  mandamus.  It 
is  said  that  we  ought  to  make  them  elect  free  burgesses, 
in  order  to  give  the  aldermen  a  more  numerous  class  of 

fre^ 
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1824.  ''^  burgesses,  from  whom  they  may  choose  the  new 
'  aldermen,  Rnd  thus  give  them  a  greater  number  of 
o^oj^  persons,  out  of  whom  the  choice  may  be  made;  but  I 
iIfow.  ^  "***  know  how  we  are  to  do  that,  for  what  greater 
number  are  we  to  give  ?  Will  five  be  sufficient,  or 
twenty?  The  greater  the  number,  there  is  certainly 
more  opportunity  of  choice  and  selection,  but  we  caanot 
say  what  number  they  ought  to  elect,  with  a  view  of 
giving  a  sufficiently  large  class  out  of  which  tlie  alder- 
men may  be  chosen.  It  is  worthy  of  observation,  too^ 
that  the  present  free  burgesses  are  those  originally  ap- 
pointed by  the  charter  of  the  crown,  which  directed  the 
aldermen  to  be  filled  up  out  of  the  burgesses,  and, 
therefore,  the  crown  having  proposed  those  five  persons 
to  be  made  free  burgesses,  considered  them  to  be  fit  per- 
sons to  fill  the  office  of  aldermen  when  vacant.  Unfor* 
tunately  this  corporation  have  allowed  a  large  number 
out  of  the  nine  offices  of  aldermen  to  become  vacant, 
without  filling  up  any  one,  and  it  may  be  that  deUy 
nay  have  the  effect  of  leading  to  a  dissolution,  but  I 
cannot  say  that  it  will  have  that  effect.  If  a  mandamus 
were  to  issue  to  elect,  and  it  was  duly  served  upon  all 
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Batlet  J.  For  a  considerable  period  of  time  my  1 834. 
impression  was,  that  we  ought  to  grant  a  mandamus  in 
order  that  a  court  mifflit  be  held  at  which  the  corpor-  agaimi 
ation  might  exercise  their  judgment  as  to  whether  they  of  Fowkt. 
would  elect  free  burgesses  or  not,  and  whether  they 
should  elect  burgesses  before  they  went  to  the  election 
of  aldermen.  But,  upon  consideration,  it  seems  to  me 
that  we  ought  not  to  interfere  at  all ;  **  vigilantibus  et 
non  dormientibus  jura  subserviunt"  is  a  very  good  and 
useful  rule,  and  one  which  may  with  propriety  be  ap- . 
plied  to  corporation  cases.  In  this  case  there  appears 
to  me  to  have  been  great  negligence  in  those  persons 
on  whose  behalf  this  application  is  made.  It  was  the 
duty  of  the  existing  corporation,  as  soon  as  a  vacancy 
occurred,  to  have  insisted  upon  its  being  filled  up  forth- 
with,  and  if  that  had  been  done  then,  inasmuch  as  the 
charter  directed  that  the  aldermen  should  be  filled  up 
out  of  the  existing  burgesses,  and  no  new  burgesses 
had  been  elected,  the  choice  must  have  attached  upon 
one  of  the  then  existing  burgesses,  and  as  soon  as 
the  vacancies  were  filled  a  majority  of  the  nine  must 
have  concurred  in  deciding  whether  there  should  be 
any  more  free  burgesses  or  not ;  and  when  a  second 
party  died  the  same  question  would  have  been  again 
raised.  Here,  however,  the  parties  have  thought  fit  to 
wait  until  the  number  of  aldermen  has  been  reduced 
nominally  from  nine  to  six,  and  substantially  to  five, 
and,  consequently,  there  are  now  in  this  corporation, 
when  there  ought  to  have  been  nine  aldermen,  five 
only.  Now  the  charter  has  said,  that  it  shall  be  in  the 
judgment  of  the  nine  whether  there  should  be  any  and 
what  free  burgesses ;  and  if  in  this  case  we  were  to  grant 
the  mandamus,  the  new  free  burgesses  would  be  elected^ 

not 


^""""^  yvtio^  as  it  s^ams  to  m?«  wpuld  be  workimr  soma  im 
<«pM  J^Ujf^  bep^usa  that  might  a^Ui^^ly  superseda  th^  ii^o- 
cSl^mn  atfi  rights  whiph  the  pre^nt  existing  i)urge88^  orir 
gioi^lly  pbt^i^ed.  Fpr  if,  whei;  the  first  vacancy  ii§d 
qpcurrpd,  |hey  hfi4  proceeded  tq  a;a  elecUpii,  it  |% 
mpjrally  certaip  the  phofce  must  ^ye  fallen  upon  q^% 
q(  tbpfPi  whereas,  if  the  migprity  of  thp  P^isting  bfijy 
arp  inimical  to  the  intprpst  of  the  prespnif  ^pstiiig 
burgesses,  you  may  bayp  an  enUrely  new  set  pf  jiHNP^ 
gpsses,  not  pamed  in  the  charter,  plected  tp  ^e  Tai^aii^ 
offipps  of  aldern^en.  For  thpse  rpasons  I  think  the  rule 
ought;  tp  be  discharged. 

HoLROYP  J.  I  nQi  of  the  sf^me  opijoioif.  By  tlip 
dbarter,  the  mayor  and  aldermen  are  to  elect  siich  mi4 
sp  fnany  free  burge^se^  as  thpy  shfiU  think  &U  It  ia  not 
compptepty  therefore^  to  the  Court  to  grant  a  manda* 
mus  directipg  them  to  plect  any.  Whether  a  m^d^- 
mus  may  be  granted  to  compel  the  persons  who,  by  the 
chprter,  were  appointed  to  elect,  tp  attend,  in  ordpr  to 
form  a  ippeting  to  consider  what  free  burgesses  should 
or  should  not  be  elected,  is  another  question.  Without 
siting  whether  a  mfmdamus  would  lie  in  such  a  cpse  or 
not,  I  pertainly  doubted  very  much  whether,  supposing  it 
wopld  lie,  this  case  was  not  ^  fit  case  for  it  to  be  granted. 
The  result  of  thp  cpnsideratio|i  which  I  have  givep  to 
the  subjpct  is,  that  it  ought  not  to  be  granted  under  the 
present  circumstances ;  fpr  although  there  are  five  firee 
burgesses  named  in  the  charter,  they  are  not  to  be  cpn- 
sjdered  as  a  definite  body,  for  by  the  preceding  part  of 
tb^  pharter  the  maypr  a^d  aldermen  may  elect  such 
aji4  $9  vfimy  m  th^  abaU  thiok  fit ;  but  in  oider  tth^t 

in 
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in  the  meantime  there  should  sot  be  wi^nting  a  body       1694. 
of  free  bargeeses,  the  charter  nominates  five,  but  it  does  , 

Hot,  as  in  the  case  of  aldermen,  direct  that  there  shall  ngamti 
be  any  election  to  supply  the  places  of  the  five  burgesses  of  foWKU 
nominated.  It  seems  to  me,  therefore,  to  be  an  inde- 
finite bojdy,  of  which  the  crown,  in  the  first  instance, 
nominated  five,  the  number  being  to  be  indefinite,  ac* 
cfNPding  to  the  will  of  the  corporation,  always  supposing 
the  members  to  act  properly  in  thp  discharge  of  their 
duty.  With  respect  to  the  aldermen,  I  take  it  to  be 
the  duty  of  the  corporation,  within  a  reasonable  time 
after  a  vacancy  in  the  number  of  aldermen  has  occurred, 
to  fill  up  that  vacancy,  so  that  the  body  of  nine  diould 
be  completed,  in  order  that  the  fimctions  of  aldermen 
and  mayor  (the  mayor  being  one  of  the  nine)  diould 
be  performed,  and  that  the  town  might  have  the  benefit 
of  the  whole  body  to  perform  those  functions.  The 
question  in  this  case  seems  to  be^  whether  the  election 
of  free  burgesses  shall  be  by  the  majority  of  the  five 
or  six  aldermen  now  ousting,  or  whether  it  should  he 
by  a  majority  of  the  whole  number  of  nine.  If  the 
present  mandamus  is  to  be  granted,  it  coul4  only  be  to 
consider  whether  they  will  dect  or  not ;  ai^d  even  if 
they  then  determined  to  elect  firee  burg^^ses,  the  dection  * 

could  not  be  by  the  full  number  of  aldermen,  whereas, 
if  we  require  the  aldermen  to  fill  up  the  vacancies  in 
their  body  in  the  first  place,  that  would  be  agreeable  to 
the  intention  and  provisions  of  the  chai^er.  It  appears 
to  me,  therefore,  that  the  presept  mandamus  ought  not 
to  be  granted. 

BbstJ.    Although  I  entertain  some  doubts  upon 
this  questiont  the  indmation  of  my  opipion  isi  that  the 

mandamus 
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1824.  mandamus  ought  to  be  granted.  Undoubtedly  it  was 
'       the  duty  of  the  aldermai,  from  time  to  time,  to  fill  up 

i^gamii  vacancies ;  but,  assuming  that  they  were  culpable  in  not 
^^^owf^  filling  them  up,  I  think  that  is  not  any  reason  why  we 

should  not  grant  this  mandamus,  for  this  is  not  a  ques- 
tion in  which  the  interests  of  the  aldermen  only  are  to 
be  considered,  but  the  interests  of  the  town ;  and  those 
interests  ought  not  to  suffer  from  the  negligence  of  any 
member  of  this  corporation.  It  is  said,  that  we  have 
not  the  power  to  grant  this  mandamus.  If  this  applb« 
cation  had  been  made  a  centuiy  ago,  it  would  not  pro- 
bably  have  been  granted,  for  at  that  time  a  mandamus 
was  held  to  lie  only  to  compel  the  performance  of  a 
ministerial  duty,  but  modern  cases  have  gone  much 
further,  and  a  mandamus  now  will  lie  for  the  perform- 
ance  of  any  public  duty.  In  Butler's  N.  P.  201.,  it  is 
said,  that  where  by  charter  or  prescription  the  cor* 
porate  body  ought  to  consist  of  a  definite  number,  and 
they  neglect  to  fill  up  the  vacancies  as  they  happen,  the 
court  will  grant  a  mandamus,  and  the  reason  of  that  is, 
because  the  filling  up  of  the  definite  body  is  necessary 
to  give  perpetuity  to  the  corporation.  Now  if  the  same 
reason  applies  to  an  indefinite  body,  it  follows,  that  the 
court  ought  to  grant  a  mandamus  to  elect  the  members 
of  that  indefinite  body.  In  this  case,  it  appears  to  me, 
that  in  order  to  prevent  the  dissolution  of  this  corpor- 
ation, it  is  necessary  that  free  burgesses  should  be 
elected.  The  king,  by  his  charter,  has  granted  that 
the  body  should  be  perpetual »  It  is  therefore  necessary 
for  every  component  part  of  that  body  politic  to  do  all 
that  is  essential  to  the  preservation  of  the  corporation. 
Now  what  is  essential  to  its  preservation  ?  Not  a  mere 
formal  election,  but  a  substantial  election  of  the  members 

of 
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of  that  corporation.  Is  not  this  corporation  reduced  to  1824, 
a  state  in  which,  if  an  alderman  died,  new  free  bur-  — — 
gesses  could  not  be  elected  ?  Besides,  the  three  existing        agairui 

r         1  Tb6  MusottSfCt 

free  burgesses  may  force  themselves  into  the  court  of     of  Fowkt. 
aldermen,  and  every  one  of  them  may  be  incompetent 
to  fill  that  office.     There  are  now,  indeed,  four  free 
burgesses,  of  whom  one  is  a  non-resident :  but  supposing 
there  were  only  two,  those  two  could  force  their  way 
into  the  court  of  aldermen.     I  agree  that  we  are  bound 
to  assume  that  these  persons  were  duly  competent  to 
fill  the  office  of  free  burgesses,  because  they  are  nomi- 
nated in  the  charter,  but  a  man  may  be  fit  to  be  a  free 
burgess,  and  not  fit  to  be  an  alderman.     The  latter  is 
an  office  of  magistracy,  and  the  person  who  is  fit  to  be 
a  free  burgess  may  be  unfit  to  exercise  the  functions  of 
a  magistrate.     With  respect  to  inchoate  rights  I  cannot 
agree  that  a  person  is  to  be  elected  because  he  is  eli- 
gible.    A  man  may  be  eligible,  and  still  not  have  a 
right  to  be  elected.     It  seems  to  me,  that  whenever  a 
corporation  is  reduced  to  that  state  in  which  there  is  no 
choice  of  persons  to  fill  up  the  offices  which  by  the 
charter  arc  directed  to  be  filled  up  by  election,  it  is  then 
in  a  state  in  which  it  is  necessary  for  the  court  to  in- 
terfere to  compel  them  to  do  all  that  is  necessary,  in 
order  that  something  like  a  free  choice  may  take  place. 
There  cannot  be  any  free  choice  in  this  instance.     Al- 
though at  present  it  appears  that  there  are  three  per- 
sons eligible,  still  that  will  not  bear  the  name  of  election ; 
it  is  succession ;  and  the  moment  that  the  three  succeed 
the  corporation  will  be  entirely  at  the  mercy  of  the  ma- 
jority of  the  whole.     It  seems  to  me  to  be  a  clear 
principle  of  law,  that  where  there  is  a  strong  political 
necessity  for  an  act  to  be  done,  this  Court  has  a  right 
Vol.  IL  R  r  to 
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idf4.  to  irequire  that  it  shall  be  done;  and  I  think  also, 
that  in  this  cose  therie  exists  that  degree  of  hecessitj. 
From  the  cate  i^hich  have  becii  cited,  it  appears  that 
it  has  hever  been  decide  that  a  mandamus  does  not  lite 
t6  toimptA  the  elecitbn  of  hiembers  of  ah  indefinite  body. 
Tlien,  iloes  nbt  the  principle  upon  which  the  Court  has 
pHtMl^eMed  apply  to  ^ti  imiefihite  body,  when  reduced  to 
ohe  ot  tWo,  as  strtHlgly  as  to  a  definite  body  ?  Wilh  re- 
flpietet  to  the  dict^hi  <X Eyte  J.  cited  from  1 0th  Modentj 
I  cannot  admit  thiat  to  be  law,  because  that  wbuld  equally 
preVMt  the  ckHirt  fixHn  adding  to  the  number  of  a  defi- 
nitb  body.  The  true  prindplc  is,  that  this  prerogative  writ 
shall  begi^nied  in  ^11  cases  where  the  justice  of  the  counUy 
li^tdres  that  it  shMtd  be  granted.  If  justice  doe6  tM 
i^iHe  it  to  be  gt^htted,  the  jgtanting  of  it  would  be  an 
abnift  of  tiie  powisr  vested  in  the  Court.  But  if  we  siee 
that  jUMSce  will  be  defeated  if  it  is  not  granted,  we  are 
tiot  to  be  fetJbered  fti  the  exerc^  of  out  authority,  by 
beik^  told  thrift  in  ancient  times  mj(4i  a  writ  ^odd  not 
have  hs&i  granted.  Fbr  these  reasons,  it  spears  to  Me 
tha^  the  ttile  grating  a  mandamus  ought  to  be  maxk 
abMiiite. 

Rule  discharged. 


The  King  against  Rawson  and  Others. 

Where  Uie  de-    HTHE  defendants  Were  indicted  for  a  riot  and  assault. 

feDdantSy  in  an      A 

indictment  for  At  the  trial    at   the   last  Lancaster  assizes,  before 

misdcmeanory       __  _        _  «,     ^  , 

^^^  to  .    Hcira!,d  i.,  they  submitted  to  a  verdict  of  gaihy,  upon 
guaty,  up5)n       ^**  understanding  that  they  were  not  to  be  brought  np 

AD  undentADd- 

iDg  that  they  were  not  to  lib  tirooght  up  for  judgment :  Held,  that  the  prosecutorial^  not 

entitled  to  ooits^  neilgreement  having  been  expressly  made  respecting  them. 

for 
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for  judgment     Nothing  was  then  said  about  the  costs.  I8f4i 

A  side-bar  rule  for  taxing  the  prosecutor's  costs  having 

been  obtained,  Scarlett  moved  to  discharge  that  rule.  ^   n^otiur 


Rawsok* 


Cross  Serjt  shewed  cause,  and  contended,  that  where 
defendants  submit  to  a  verdict  of  gftilty^  upon  im  Dtrdclr* 
standing  that  they  are  not  to  be  brought  up  for  judg- 
ment, it  is  always  coniidered  a  term  in  the  agreement^ 
that  the  prosecutor's  costs  shall  be  paid. 

Abbott  C.  J.  When  a  prosecutdt  agrees  not  to 
bring  op  a  defendant  for  judgment,  and  expects  in  re^ 
turn  to  receive  some  advantage  to  which  prosecutors  ni 
gcnenl  are  not  entitled,  he  sbcmld  take  care  to  huve  it 
dearly  teocpressed  at  the  time.  In  such  a  case  as  tlie 
present  it  is  certainly  rather  a  nice  point  to  de6ide^ 
wfaedier  the  prosecutor  should  have  expressed  his  ex>> 
pectatioii  of  the  costs,  or  whether  the  defendants  should 
have  particolariy  excluded  them  from  their  agreement 
But  upon  the  whole  we  all  think  that  they  should  have 
been  mentioned  by  the  prosecutor* 

Rule  absolute  for  discharging  the  side>bBr  mleb 
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1824. 


£x  parte  Aldridge. 

JSd€r^I^*^°  ROBERT  ALDRIDGEy  a  prisoner  in  the  gaol  of 
8  6. 4.  c  lie,    .      Hastings f  was  brought  up  by  writ  of  habeas  corpus, 

U  IS  uOOCbMuy 

that  the  offence  and  the  gaoler  set  out  in  his  return  a  warrant  for  the 

should  appear' 

to  have  been      imprisonment  of  Aldridge  in  pursuance  of  the  following 

prored  on  the  ,  •  •  t* 

oath  of  one  or-  conviction,  which  was  brought  up  by  certiorari.  '^  Be 
witnesMs,  and  it  remembered,  that  on,  &c.  at,  &c.  R.  Aldridge  hath 
the  comri^on^  '^^^  ^"'x  convicted  before  me,  E.  Jkf.,  one  of  his  ma- 
?!^waa  owa-  j^^^j'*  justices  of  the  peace  residing  near  the  place  where 
▼icted  of  carry-  ^g  offence   was   committed,   of  haviufi^  within   three 

ug  brandy  '  ^ 

liable  to  sei-       months  last  past,  to  wit,  on,  &c.  at,  &c.  (he,  the  said 

•ore,"  (without  ^      '  ^        ^  »  \     y 

saying  upon       R.  A.j  then  and  now  being  a  subject  of  his  present 

oath)  and  pro- 
ceeded, "and  majesty,)  been  found  carrying  and  conveying,  and  as- 
like  manner/  sisting  in  Carrying  and  conveying,  contrary  to  the  form 
the  oath^of '  ^^  ^^  ^he  Statute  in  that  case  made  and  provided,  divers, 
tomdy^wM***^  to  wit,  eight  gallons  of  foreign  brandy,  then  and  there 
tekra  from  subiect  and  liable  to  forfeiture  under  and  by  virtue  of 

B.^.,  and  that  ''  ^ 

he  was  detained  an  act  of  parliament  relating  to  the  revenue  of  customs 

by  an  officer  of  ^    ^  ^  ° 

the  navy,  &c.:"  and  excise  in  the  United  Kingdom,  for  that  the  said 

Held,  that  car- 

rybg  the  brandy,  being  goods  liable  to  the  payment  of  customs 

offence,  and  as  and  Other  duties,  had  been  then  and  there  unshipped 
suteTto  hate  ^^^  intention  to  be  laid  on  land,  customs  and  other 
o^  the^oon-"  ^^^^^^  "^^  being  first  paid  or  secured,  contrary  to  the 
viction  wasbad,  form  of  the  statute,  &c.     And  it  is  this  day  in  like  man- 

andthatiZ.^,  ^ 

(having  been      ner  also  proved  on  the  oath  of  Joseph  Hancock,  to  and 

committed  to 

prison),  was       before  me  the  said  justice,  that  the  said  brandy  was  then 

entitled  to  be 

diichaiged.         and  there,  to  wit,  on,  &c.  at,  &c.  seized  and  taken  from 

the  said  R.  Aldridge ;  and  that  he,  the  said  R.  A.j  (being 
a  subject  of  his  said  majesty  as  aforesaid,)  was  then  and 

there 
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there  found,  taken,  stopped,  arrested,  and  detained  by        1 824. 
one  e7.  G.  JFl, ;  he,  the  said  J.  G.  -R,  then  and  there  bcinir      -. 
an  officer  of  his  majesty's  navy,  and  brought  and  carried     -^^^ 
before  me  the  said  justice,  residing  near  to  the  place 
where  the  said  IL  A.  was  so  found,  taken,  and  arrested, 
and  detained  by  the  said  J.  G.  F.  as  aforesaid ;  and  that 
the  said  22.  A.  is  not  fit  and  able  to  serve  in  the  navy ; 
I  do  therefore  adjudge  that  the  said  JR.  A.  hath  for  such 
offence  forfeited  the  sum  of  1 00/.,  pursuant  to  the  act 
passed  in  the  third  year  of  G.  4.^  entitled,  &c«''     The 
return  having  been  read, 

Piatt  moved  that  th^  prisoner  might  be  discharged 
out  of  custody,  for  that  it  did  not  appear  by  the  con« 
viction  that  the  offence  with  which  the  prisoner  was 
charged  had  been  proved  upon  oath  by  any  credible  or 
other  witness. 

Shepherd  shewed  cause.  It  is  true,  that  in  the  first 
part  of  the  conviction  where  the  offence  is  stated,  no 
mention  is  made  of  the  evidence  by  which  it  was  sub- 
stantiated. But  then  it  proceeds,  <^  And  it  is  this  day 
in  like  manner  also  proved  on  the  oath  of  J.  H".,  &c. :" 
it  is  therefore  clear  upon  the  whole,  that  the  offence 
was  proved  on  the  oath  of  i7.  H. 

Abbott  C.  J.  I  do  not  find  any  thing  in  this  con- 
viction to  which  the  expression  "  in  like  manner"  can 
refer.  In  the  former  part,  the  statement  is  merely  that 
iZ.  A.  was  convicted.  It  is  not  any  where  alleged  that 
he  was  proved  upon  oath  to  have  been  found  carrying 
and  conveying  the  brandy.     Now  that  is  the  offence  of 

R  r  S  which 
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which  ho  was  convicted^  aod  as  it  does  not  appear  that 
the  conviction  proceed  upon  proper  evidcQce»  the 
pwwer  must  be  discharged. 

Prisoner  diiK^harged. 


Where  the 
charter  of  a 
corponitioii 
proridod  that 
there  should  be 
a  high  steward 
and  an  under 
steward,  and 
imposed  upon 
the  latter  vari- 
ous judicial  and 
ministerial 
daties,  and  did 
not  give  him 
power  to  ap- 
pdnt  a  deputy: 
Held,  that  he 
could  not  ap- 
point a  deputy 
generally  to 
disdiarge  all 
the  ministerial 
duties  of  his 
office.     Al- 
though a  bye 
law  of  the  cor- 
poration re- 
quired that  he 
**  or  his  suffi- 
cient deputy*' 
sliould  attend 
at  erery  court 
to  execute  the 
duties  of  the 
office. 

Quasre, 
whether  he 
could  have 
made  such  an 
appointment 
for  the  dis- 
charge of  any 
particular  mi- 
nisterial duty  ? 


A  RULE  h^d  been  olpitaiuedy  galling  upon  th^ 
mayor,  jurats,  and  inhabitants  of  the  villages  and 
parishes  of  Gravesend  and  Milton^  in  the  county  of  Kent^ 
%o,  $h^.w  causf  why  a  ^landam^3  should  not  issue  di- 
rected to  the^^  cpmmanding  thenx  to  adniit  j^.  Southgate 
and  G.  N.  l^ich  as,  deputies  and  nominees  of  C.  Vese^^ 
sub-^eneschajl  or  un^er  steward  of  the  said  villages  and 
parishes,  to  enrol  and  enteral!  indentures  of  apprentice- 
ship of  apprentices  taken  by  the  inhabitants  of  the  said 
corporation,  tq  enrol  all  freedoms  of  sych  apprciUices, 
and  to  enter  in  a  ledger  or  book  the  acts  and  matters 
agreed  upon  at  any  courts  or  assemblies  of  the  said 
ccirporationj,  and  to  discharge  ail  other  ministerial  duties 
belonging  or  annexed  to  the  said  office.  It  appeared  by 
the  affidavits,  that  by  a  charter  of  the  7  Car.  1.,  the  fore- 
man, jurats,  and  inhabitants  pf  the  villages  and  parishes 
of  Gravesend  and  Milton^  in  Kent,  and  their  successors, 
were  created  a  corporation  by  the  name  of  the  "  Mayor, 
Jurats,  and  Inhabitants  of  the  villages  and  parishes  of 
Giavqsend  and  Milton^  in  Kentr  They  were  to  have  one 
capital  seneschal  or  high  steward,  and  one  other  person 
skilful  in  the  laws  of  the  kingdom,  sub-seneschal  or 
under-$teward ;  that  he  should  inhabit  and  reside  in  the 
yilUges  and  parishes  afoipesaid,  unless  the  mayor,  jurats, 

and 
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and  inhabitants  for  ^be  time  being  dUpensed  wi^  ^|;       19^ 

and  power  was  given  to  the  corparatipn  to  v^\j^  }^e     5^  j^^ . 

laws  for  declaring  af^r  what  >nannei  the  iqayQr,  jurists,  ^gJS^SiL  of 

and  inhabitants  and  their  offiqers  and  ^inis^e^'s^  sl^ould^  ?!f4T?*|f^ 

behave  and  demean   themselves  in   their  offif;ea  sfid 

functions.     On  the  2()th  of  March^  a  bye  ^w  wa^  made 

requiring  that  all  inhabitants  taking  apprqi^t^ces  sliiould 

bring  their  part  of  ^he  indei^tMre  to  tl^e  inajor  \jo\^  i 

signed  and  allowed,  and  that  tbQ  sub-seneschol  should 

« 

tl^en  enrol  it  in  a  book  kep^  |br  that  p^i'pc^  f^d 
also  should  enrol   the  fr^edp^  Qf  eve^y  P^r^^  ^s^T*  * 

ing  served  an  apprenticeship  of  seven  yef^rs^  ^d  t^eu 
claiming  his  freedoipa.  Another  bye  law^  xs\bA^  f^t  tt^e 
same  time,  required,  that  all  acts  and  ^tte,rs  i^gre^d 
upon  at  any  courts,  &c.  hold^n  by  the  Q^ayOTa  j|^r$\t% 
and  common  council  of  the  corporation,  touching  or 
concerning  the  good  or  goveri\m€tat  of  the  saiQe»  abpuldy 
^y  way  of  act  or  order,  be  forthwith  d^awn  up  ai^ 
entered  in  some  ledger  or  book,  to  b^  kept  fq^r  tliat 
purpose  by  the  under-steward  of  the  corporation  (or  the 
tinie  being.  T^^^^  ^^^  said  under-steward  or  recorder 
for  the  said  corporation  for  the  time  being,  or  his  ^^- 
cierit  deputy^  should  be  attendant  at  every  court  of  record 
holden  before  the  mayor  and  jurats  of  the  corporation^ 
and  there  should  well  and  faithfully,  accordiqg  to  his 
utmost  skill,  do,  perform,  and  execute  all  anc|  every  s\ich 
thing  and  things  belonging  to  his  said  office.  On  the 
21st  of  March  J  1822,  the  Hon.  C.  Fcsey^  Bi^rrister  at 
Law,  was  elected  sub-seneschal  of  the  corporation,  and 
sworn  in  on  the  8th  of  Aprilj  when  hi^  residence  was 
dispensed  with.  The  sub-seneschal  appointed  SotUhgate 
and  Richy  attomies  of  the  court  of  K.  B.,  his  deputies 
and  deputy,  to  perform  on  his  behalf  ^the  several  mini^- 

R  r  4  terial 
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J824«       terial  duties  belonging  to  his  office,   and  particularly 
^.    „         those  mentioned  in  the  bye  laws  above  set  forth.     South" 

The  KiKO  ^ 

mgixhui       gate  and  Rich  required  to  be  admitted  to  the  perform- 
Mayor,  &c«  o(. 
Q%icns9»j^    ance  of  those  duties,  and  on  the  19th  oi  December j  1823, 

presented  themselves  at  a  meeting  of  the  corporation, 

when  they  were  excluded  from  it.     Besides  the  minis« 

terial  offices  mentioned    in   the  bye    laws,   the  sub- 

seneschal  had  several  judicial  duties  to  discharge  which 

were  imposed  upon  him  by  the  charter ;  he  was  to  hold 

a  court  of  record  and  act  as  a  justice  of  peace.     The 

charter  did  not  give  him  power  to  appoint  a  deputy, 

and  upon  searching  the  muniments  and  records  of  the 

corporation  for  the  last  200  years,  it  did  not  appear  that 

any  appointment  had  been  made  by  theisub-seneschal  or 

recorder  of  a  deputy  sub-seneschal  or  recorder. 

Gaselee  and  Chitty  were  called  upon  to  support  the 
rule.  It  may  be  admitted  that  tlie  sub-seneschal  could 
not  have  appointed  a  deputy  generally,  inasmuch  as  he 
has  to  discharge  certain  judicial  functions,  and  the 
charter  has  not  authorised  the  execution  of  them  by 
deputy.  But  the  appointment  in  question  is  confined 
to  ministerial  duties,  and  the  bye  laws  of  the  corporation 
authorise  such  an  appointment,  for  they  require  the 
attendance  of  the  sub-seneschal  or  his  deputy  for  the 
purpose  of  discharging  the  duties  of  that  office. 

Abbott  C,  J.  I  am  of  opinion  that  this  rule  for  a 
mandamus  must  be  discharged.  It  is  not  a  rule  re- 
quiring that  the  deputy  should  be  allowed  to  do  some 
particular  act,  but  that  these  applicants  should  be  ad- 
mitted generally  to  do  all  ministerial  acts,  which  would 
be  to  make  them  corporate  officers.    The  law  of  the 

land 
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land  does  not  allow  such  an  appointment,  unless  it  is        1824* 
provided  for  by  the  charter.     Whether,  if  the  appoint-       — 

The  Knro 

ment  had  been  to  do  some  particular  act,  and  the  cor-        agramt 

poration  had  allowed  the  deputy  to  do  it,  that  would  or     GftAvssnrD, 

would  not  have  been  valid,  is  a  very  difierent  question. 

The  sub-seneschal  clearly  had  no  power  to  introduce 

these  persons  into  corporate  meetings  against  the  will 

of  the  corporation,  and  we  should  give  him  that  power 

were  we  to  make  this  rule  absolute. 

Rule  discharged. 

The  Attomey-General^  Scarlett  and  Comyn^  were  to 
have  opposed  the  rule. 


The  King,  on  the  Prosecution  of  James  Law, 

against  William  Mead. 

'^pHE  defendant  was  indicted  for  perjury,  and,  at  the  Defend«ithaT« 

Middlesex  sittings  afler  Michaelmas  term,  1822,  Yictedofper- 
before  Abbott  C.  J.,  was  found  guilty.     In  Hilary  term,  j-^^ new^Sl 
1 828,  a  rule  for  a  new  trial  was  obtained  by  the  Attor-  ^^irt  i^^^L 
ney-General,  on  the  ground  of  the  verdict  having  been  ?*?^*^*  *^ 
airainst  the  weight  of  evidence  and  upon  affidavits.  ^^  prosecutor, 

^  °  '^  and  on  shewing 

cause  ngainst 
the  rule,  an 

Z>.  F.  Jones  and    C/iittj/  now   shewed   cause,  and,  affidaritwas 
amongst  others,  tendered  affidavits,  stating  a  dying  de-  dying  declar. 
claration  of  James  LaWy  the  prosecutor,  who  was  shot  u^",^ J  ^  Uie 
by  the  defendant  after  the  conviction.      The  perjury  ^^^""^ir* 
assigned,  and  of  which  the  defendant  was  convicted,  pro?ec«t»on  for 

Held,  that  it 
could  not  be  read ;  for  that  dying  declarations  are  admissible  only  where  the  death  b  the 
fttbject  of  the  charge,  and  the  ciroumttepcei  of  the  death  the  sufcgect  of  the  declnration. 

consisted 
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Ul'^  ooDGuted  ia  Mea^i  ar&aiag,  upoa  the  ^rial  of  an  io- 
fonoation  (p  die  EfclMguer,  U(a(  Zov  h^4  ^^^ca  preteat 
at  and  engaged  in  a  smuggling  tnpisactioD,  al  a  place 
called  the  Salt  P«m^  i/t  the  jiarUli  of  Scalh/t  in  the 
couqty  of  Yoeit  on  the  ^Oth  4KSW*^  1&20,  wd  Vffifi 
the  trial  of  which  ipforma^on  Zow  was  acquitted.  "^V 
t^ing  declaration  ^  Z<Riw  after  giving  an  acopnnt  of 
tli9  circui^staoc^s  under  vrhich  he  w(a»  shot  l^f  Mn^ 
proceeded  to  negative  his  having  been  present  a^  or  ^«f- 
ifig  bad  an;^  coocem  whatever  in,  the  smugglUig  trans- 
action deposed  to  by  Mead  in  the  Court  of  Excheqaer. 

The  Attornof-GeTieral,  Clarie,  G«rn^)  and  Widtm 
objected  to  these  affidavit  of  the  dying  declaraticm 
being  received.  Dying  declarations  are  only  admiasiUe 
in  criminal  prosecutions,  where  tlie  death  of  the  de-  ' 
ceasei^  and  the  drcumstaiicea  of  the  death,  are  the 
subject  of  the  charge  against  a  prisoner,  whereas  here 
the  statement,  disclosed  by  the  affidavits  tendered,  was 
not  made  with  reference  to  the  death  of  the  dyii^ 
man,  but  with  reference  to  the  aqtecedcot  chat^  of 
perjury.  In  Doe  dan.  Sutton  v.  Sit^eat^  {a),  it  was 
liL'ld   tljat  llie  tlyiiig  Jcciarauons  of  a  ucraon.  : 


Mbad* 
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power  over  his  conscieDce  2^  the  sanction  of  any  oath        1S24. 
could  have,  and  partly  on  the  manifest  absence  of  any      ^    ~ 

,  ^  The  Knro 

interest,  when  t^e  is  on  the  point  of  passing  into  another        agtami 
world.  Lord  Mohun^s  case,  (a)  Reap  v.  Reason,  {b)   Tink^ 
Iti^s  cas^  (c)     2  Hume's  Coin,  on  the  Law  of  Seotland 
respecting  Crimes^  39  }•      T%e  rule  contended  for  on 
ibe  other  sid^  limiting  evidence  of  this  kind  to  cases 
of  enquiiry  as  to  the  cause  or  circumstances  of  death, 
i^  much  too  narrow,  for  in  Wright  d.  Chfmer  v*  Zi/- 
tler  {d\  evidence  of  a  dying  confession  by  the  subscrib- 
ing witness  to  a  deed  was  held  to  be  admissible.    So 
also  in  the  case  before  Heath  J.,  cited  in  Avison  v.  Lord 
Kinnaird{e)j  the  confession  of  an  attesting  witness  to  a 
bond,  who,  in  his  dying  moments,  begged  pardon  of 
heaven  for  having  been  ccncemed  in  forging  the  bond, 
was  received^    Secondly,  there  was  a  connection  in  this 
^aa^  between  the  transaction  to  which  the  dying  de- 
claration referred,  and  the  occasion  of  the  death.     The 
false  accusation,  to  which  the  dying  declaratictn  referred, 
was  the  foundation  of  the  personal  hostility  which  led 
to  the  death.     Thirdly,   whether  it  would  have  been 
evidence  on  the  trial  or  not,  it  may  be  received  for  the 
purpose  of  satisfying  the   Court  upon  the  question  of 
granting  a  new  trial,   in  the  same  way  as  aflRdavits  by 
parties  themselves  are  received  on  similar  occasions. 

Abbott  C.  J.  We  are  all  of  opinion  that  the  evi- 
dence cannot  be  received.  In  the  case  before  Mr. 
Justice  Heathy  the  declaration  amounted  to  a  confession 


(o)    \2St,  Tr.  949.  {h)  1  Sir.  499. 

(c)    lEattyP  C.354.  (U)  3  iBwrr.  1214. 

(<?)  6  East,  195. 


MSAD, 
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1824'.       by  the  party  himself  of  a  very  heinous  offence  which 
~Zr       he  had  committed.     The  same  observation  applies  to 

The  Kino  '  ' 

againu  the  case  of  Wright  v.  Littler.  Here,  the  dying  declar- 
ation of  Law  was  for  the  purpose  not  of  accusing,  but 
of  clearing  himself.  It  therefore  falls,  not  within  the 
exception  on  which  those  decisions  proceeded,  but  within 
the  general  rule,  that  evidence  of  this  description  is  only 
admissible  where  the  death  of  the  deceased  is  the  subject 
of  the  charge,  and  the  circumstances  of  the  death  the 
subject  of  the  dying  declaration,  {a) 

The  affidavits  were  rejected. 


(o)  The  same  point  was  ruled  iii  Rex  v.  Hutchinson,  tried  before  Jftiy- 
/^  J.  at  the  Durham  Spring  Assizes,  1822.  The  prisoner  was  indicted 
for  administering  savin  to  a  woman  pregnant,  but  not  quick  with  child, 
with  intent  to  procure  abortion.  The  woman  was  dead,  and  for  the  pro- 
secution, evidence  of  her  dying  declaration  upon  the  subject  was  tendered. 
The  learned  Judge  rejected  the  evidence,  observing  that,  although  the 
declaration  might  relate  to  the  cause  of  the  death,  still  such  dedaratioiis 
were  admissible  in  those  cases  alone  where  the  death  of  the  party  was  the 
subject  of  enquiry. 


Mary  Thresher  against  The  Company  of  Pro- 
prietors of  the  East  London  Water  Works. 


Lessee,  who       /^OVENANT  ou  a  lease.     Breach,  non-repair  of  pre- 

has  erected  fix-    ^^       .  r  r 

turesforthe  mises.     Plea,  performance  of  the  covenant.     The 

Dumose  of 

trade  upon  the    cause  was  tried  at  the  sittings  at  Guildhall  after  Trinity 

demised  pre- 
mises, and  afterwards  takes  a  new  lease  to  commence  at  tlie  expiration  of  his  former  one 
which  new  lease  contains  a  covenant  to  repair,  will  be  bound  to  repair  those  fixtures, 
unless  strong  circumstances  exist  to  shew  that  they  were  not  intended  to  pass  under  the  ge- 
neral words  of  the  second  demise. 

Quaere,  whether  any  circumstances  dehors  the  deed  can  be  alleged  to  shew  that  they 
were  not  intended  to  pass  ? 

Qu«rei  whether  limekilns^  erected  for  the  puipofes  Qf  trade,  are  removeable  ? 

tenni 
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term,  1823,  when  a  verdict  was  found  for  the  plaintiff,        1824. 

damages  500/,,  subject  to  the  opinion  of  the  Court  upon 

3  case,  stating  in  substance  as  follows.     The  lease  upon       agninst 

The  fUwt 

which  the  action  was  brought,  was  a  lease  by  ind^iture  Lomoom  Water 
made  by  the  plaintiff's  ancestor  to  the  defendants  in  the 
year  1791,  reciting  a  former  lease  between  the  parties 
under  whom  the  plaintiff  and  defendant  claimed,  made  in 
the  year  1 756  for  thirty-nine  years ;  and  which  would  not 
expire  until  1 795,  and  was  in  force  at  the  time  of  making 
the  lease  in  question.    An  under-lease  of  part  of  the  pre- 
mises was  granted  in  1783,  by  the  lessees  in  the  lease  of 
1756,  to  one  Joseph  Matthews  for  thirty-one  years,  and 
which,  consequently,  would  not  expire  until  1814,  several 
years  after  the  expiration  of  the  lease  of  1 756.  The  under- 
lease of  1783  was  granted  in  consideration  of  a  former 
underlease,  which  had  become  vested  \n  Joseph  Matthews^ 
and  there  was  a  covenant  to  repair,  and  to  leave  at  the 
end  of  the  term  the  premises  so  repaired,  together  with 
all  such  erections  and  buildings  as  then  were  or  should 
be  at  any  time  thereafter  built  or  set  up  in,  upon,  or 
about  the  same,  or  any  part  thereof.     In  1780,  Matthe'xs 
erected  a  limekiln  on  the  premises,  at  the  expence  of 
160/.,  and  T.  Ayres  and  Joseph  Watfordj  the  assignees  of 
the  term  granted  to  Mattherm,  erected  a  similar  lime- 
kiln on  the  premises  in  1 790.     It  also  appeared  by  the 
underlease  of  1783,  that  a  warehouse  and  stable  were 
then  standing  on  the  premises  thereby  demised.     Both 
these  limekilns  were  therefore  existing  in  1791,  when 
the  lease  in  question  was  granted.     The  limekilns  were 
built  of  brick  and  mortar,  and  the  foundations  let  into 
the  ground.     They  were  erected  for  the  purpose  of  car- 
rying on  the  trade  of  a  lime-burner.     The  chalk  and 
coals  used  in  the  business  were  brought  up  the  river 

Thames^ 
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1^24.        T%imesy  and  the  litne  sold  on  tte  premises  tx>  customers. 

'  '"         By  the  lea^  of  1791,  the  demise  was  of  a  piece  of 

agmnii       gTound  formerly  called  the  Ozier  Hope,  and  the  wharfs 

LMbMr  Wkt«r  and  bBildings  erected  and  bnilt  thereon,  ^huat^  Sec, 

and  abutting,  &c,  as  the  «ame  Were  demist  by  the  lette 
of  1 756 ;  and  the  premises  were  saki  to  be  ih  the  occO« 
pation  of  the  sevend  ^rsons  therein  named,  and  among 
others^  of  James  Ayres,  lime-bumerj  habendnm  the  said 
piece  »f  ground,  wharfs,  and  buildings  thereon  Creeled 
and  built.  The  lessees  covenanted  to  rejMdr,  uphold,  and 
maintain  this  piece  of  ground,  erectionSj  and  hdtdings^ 
wharfs,  cranes,  and  ponds,  and  the  hedged,  ditches, 
pales,  and  fences^  belonging  to  the  premises,  and  the  said 
premises  so  repaired,  uphdd,  and  maintained,  to  kaat 
and  yield  Up  at  the  end  of  the  term.  The  action  w^ 
brought  for  the  removal  of  thel^  limdkiins.  The  iefiM 
of  1 783  afterwards  became  vested  in  one  Meeson^  wbo^ 
after  the  expiration  of  the  term  thereby  granted,  held  the 
premises  thereby  demised  for  some  time,  as  tenant  ftt>m 
year  to  year,  to  the  defendants,  and  pulled  down  the 
limekilns  four  years  ago.  The  question  in  the  cause  was, 
whether  the  removal  of  those  limekilns  was  a  breach  of 
the  covenant  to  repair  contained  in  the  lease  of  1791  ? 

Amosiox  the  plaintiff.  The 'limekilns  were  demised 
by  the  indenture  of  1791.  Fixtures  will  pass  by  a  con- 
veyance of  the  freehold.  Colegrave  v.  Dias  Santos,  (a) 
Until  severed,  they  are  a  part  of  the  freehold,  and  the 
lessee  has  only  a  continuing  privilege  in  respect  of  theiA, 
Lee  V.  Risdofi.  (b)  A  new  agreement  for  the  enjoyment 
of  the  land  puts  an  end  to  the  right  of  the  tenant  to  rc- 

<a)  QJB.i  C«  76.  (h)  7  TuurU,  188. 

move 
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move  them,  Fitzkerlert  v.  Shaw,  {a)    Under  t,  demise        1 824; 
of  luTids,  though  some  buildings  are  specifically  named, 


TiimKsii«E 

yet  all  other  buildings  pass,  Com.  Dig.  Grants  E.  3.    It        against 

The  East 

is  true  the  demise  is  of  the  premises,  as  the  same  were  Lmidom  w«iv 

WorinCa 

demised  by  the  former  lease,  and  the  limekilns  were  not 
]h  existence  at  the  commencement  of  the  former  lease ; 
yet  buildings  erected  during  a  lease  are  considered  in 
hiw  as  demised .  Lord  Darcy  v.  Ashmick  (6),  Fitz.  N.  B.55. 
The  case  of  Burton  v.  Broom  (c)  is  very  similar  to  the 
present  in  that  respect.     The  premises  were  potentially 
demised  by  the  first  lease,  Braffon  v.  Blunden.  {d)    Then 
if  the  lunekilns  were  demised  as  part  of  the  land,  or 
under  the  name  of  erections  and  buildings  by  the  in- 
deotiire  of  1791,  it  is  clear,  from  the  case  of  Naylor 
r%  €kilii^e  (e),  that  the  lessee  was  bound  to  repair  them> 
although  they  were  ereet^  for  the  purposes  of  trader 
Secondly,  these  limekilns  could  never  have  been  remove* 
able  as  fixtures.     No  case  has  determined  that  fixtures 
may  be  removed  where  destruction  must  precede  their 
removal.     Were  the  contrary  determined,  it  would  au* 
tborise  the  pulling  down  of  extensive  manufactoties 
erected  during  a  lease  for  the  purpose  of  trader  which 
would  manifestly  defeat,  instead  of  promoting  this  com* 
mercial  interests  of  the  country,  out  of  regard  to  which 
the  exception  in  favour  of  trade  has  boen  engrafted  on 
the  rule  of  the  common  law  respecting  fixtures.   To  make 
an  instrument  of  trade  enable  of  reanoval,  it  must  have 
been  in  its  own  nature  a  chattel,  before  it  has  been  set 
up,  Lffmton  v.  LanKiton.{f)   These  limekilns  have  always 
beoi  in  a  freehold  state.     The  case  of  Ponton  v.  Ro^ 

(a)  1J7.  ^.258.  (6)  Mobart,234. 

(c)  2  Cro.  648.     Palmer,  319.  (d)  Skinner,  121. 

(«)  I  Taunt.  19.  (/)  5  jtlk.  13. 

bart 
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2824.        lari  (a)  is  diftmguishable from  the  present,  itusmacli  u 

there  the  vanuih-hoiue,  which  was  removed,  luul  been 

brought  from  another  place,  where  the  defendant  car- 

L«KtM>v  Water  ried  on  his  trade.     In  Dean  v.  ./1llaley{b),  the  deacrip- 
Wocfci  Co.        .         .  ,  .        ,  , 

tion  ol  the  premises  does  not  ^pear,  or  what  parts  were 

taken  away ;  and  in  Pooie^a  case  (c),  though  pavflment 

is  mentioned  in  the  pleadings,  it  cannot  be  collected 

from  the  judgment,  that  the  court  considered  it  remore- 

abte. 

Campbell,  for  the  defendant.  The  first  leos^  whidi 
was  granted  in  1756,  did  not  expire  until  1795.  It 
was  a  continuing  lease,  therefore,  in  1791,  when  the 
last  lease  was  granted.  The  limekilns  at  that  time  had 
been  erected ;  they  might  therefore  have  been  removed 
at  anytime  during  the  continuance  of  the  term  granted 
by  the  lease  of  1756  ;  and  if  so,  they  must  continue  to 
be  removesble.  It  is  stated  that  they  were  erected  for 
the  purposes  of  carrying  on  the  trade  of  a  lime-burner. 
The  Year-book,  20  H.l.  fol.  13.  pi.  24.  Poal^a  case, 
Elises  V.  Mav)  {d),  are  authorities  to  shew  that  they  may 
be  removed  during  the  term,  and  Patttoa  v.  Bobati 
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mise  only  that  which  belonged  to  him.    The  lessee  U       1824. 

not  estopped  by  the  lease  from  saying  that  the  lime-     -,^       ' 

kilns  were  not  the  property  of  the  lessor,  because  the      0^^ 

buildimra  demised  were  the  same  as  were  demised  by  the  Loitooh  Water 

WoriuCo, 
lease  of  1756,  and  at  that  time  the  limekilns  were  not 

erected. 

Cur.  adc.  vuli^ 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court ;  and,  after  stating  the  facts  of  the  case,  proceeded 
as  follows. 

The  question  in  the  cause  is,  whether  the  removal  of 
the  limekilns  be  a  breach  of  the  covenant  to  repair, 
contained  in  the  lease  of  1791. 

On  the  behalf  of  the  defendants  three  grounds  of  ob-* 
jection  were  taken. 

First,  that  limekilns  are  not  buildings  within  the 
meaning  of  a  covenant  to  repair  buildings ;  but  this  is 
answered  by  the  case,  in  which  it  is  found  that  they 
were  erected  with  brick  and  mortar,  and  their  found- 
ations let  into  the  ground. 

Secondly,  that,  being  erected  for  the  purpose  of  trade^ 
they  were  removeable  generally. 

Thirdly,  that,  upon  the  true  construction  of  the  several 
leases  set  forth  in  the  case,  they  were  removeable,  op 
rather  that  they  were  not  to  be  considered  as  having 
been  demised  by  the  lease  of  1791. 

By  this  lease  of  1791  the  demise  is  of  a  piece  of 
ground  formerly  called  the  Ozier  Hope^  and  the  wharfs 
vind  Jmildifigs  erected  and  built  thereon,  situate,  &c.,  and 
abutting,  &c.,  as  the  same  were  demised  by  the  lease  of 
1756,  and  the  premises  are  said  to  be  in  the  several  oc« 
cupations  of  persons  therein  named,  and  among  others 
^  James  Ayres,  lime-burner^  Habendum  the  said  piece 

Vol.  IL  S  s  of 


1824.       of  gnmndi  wfaar&i  fuid  bwldingq  thereon  «reote4  md 
buUt<    The  le»en  coveiwit  tq    repftiri  nphqldt  w^ 


Ita^^mtvimh  tftwett  «qi1  poii4«t  wd  the  bei%ei^  ^itfhab 
^    pftlK  w<i  *^wSm  b^WJuiflg  tP  the  ^reiniwi  «m4  U* 

Baid  premifles  so  repwred^  upheld,  and  muntaiiietlf  tU 
kWS  wd  ;i4^  up  Bt  the  end  of  the  term. 

Now  it  is  settled,  by  the  case  of  Nm/lor  v,  Col- 
Unge  {fl\  th{^  traildiqgs  ^rf^ted  for  tb?  purpoee  pf  tndc^ 
qude^  a  lease  containing  sitch  9,  coveqao^  caopot 
be  removed  by  the  lessee,  the  terms  of  the  ooynDKlt 
b^ng  oeneral,  and  containing  no  exception,  ^m^  (his 
U  highly  reasonably  because  the  expecti^cm  of  bfukl* 
ings  to  be  erected  during  4  term,  and  left  ^  )ti  flSHV-. 
alion,  is  often  one  of  the  inducements  to  thv  graQt>l^  of 
a  lease,  and  fonna  a  considerable  ingred'ept  M)  t)if} 
es^mate  of  the  rent  to  be  reserved,  A,nA  if  boildipgs 
Sat  trade  erected  dyring  a  lease  cannot  be  r^oor^ 
yrithoqt  thf  breach  of  suph  a  covenant^  Qeitber  om 
bwldiilg*  efected  befpr^  apd  existing  9t  th«  d«t«  9f  • 
lease,  be  removed  without  a  breach  of  the  cpveoMtf 
unless  there  shall  be  some  very  ^)edid  nptter  to  ^ke 
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of  which  had  been  m^e  into  ^  wharf,  for  the  laiidingi  1894* 
storing,  and  keeping  goods,  wherein  arp  two  dooki^  and  _. 
tb^  wharf  is  fenced  off  by  pales,  and  part  of  which  wa^  ^goM 
formerly  an  ozier  firround,  but  then  converted  into  three  SioiiDoif  Wnipr 
ponds  or  reservoirs.  It  does  not  appear  by  the  case 
whether  any  covenant  to  repair  wa^  contained  in  t\dn 
lease^  and  the  instrument  is  probably  lost,  and  its  con- 
tents known  only  by  the  recital  of  it  in  the  lease  of  1791, 
in  which  it  further  appears,  that  the  lessees  had  applied 
for  a  further  term  of  thirty-one  years,  which  is  granted 
at  a  considerable  increase  of  f^U  There  i^  therefore^ 
nothing  in  this  lease  of  1756  that  can  restrain  or  qualify 
th^  covenant  to  repair  in  the  lease  of  1791 ;  and  it  has 
not  been  shewn  by  what  reason  or  rule  of  law  the  lessees 
of  1791,  having  accepted  a  lease  (by  indenture)  of 
ground  and  buildings  thereon,  could  be  allowed  to  say 
that  the  ground  only,  and  not  the  buildings  thereon, 
ahould  be  deemed  to  pass  by  that  lease.  It  would  be  very 
diflScuIt  to  maintain  such  a  proposition,  by  the  drcum- 
stance  of  the  buildings  having  been  erected  by  their 
under-lessee  during  the  continuance  of  the  first  lease^ 
even  if  such  under-lessee,  as  between  him  and  his  own 
immediate  lessor,  had  a  right  to  remove  the  buildings ; 
for  the  original  lessor  might  very  reascsiably  say,  that  he 
bad  nothing  to  do  with  any  contract  between  other 
parties.  But,  upon  adverting  to  the  under-lease  of 
1783,  the  foundation  of  such  an  argument  is  wholly  re* 
moved,  because,  by  the  terms  of  that  underlease,  the  . 
under-lessee,  Matthews^  has  covenanted,  not  only  to  re^ 
pair  and  uphold  the  premises  demised  to  him,  but  also 
to  leave,  at  the  end  of  the  term,  those  premises  so  re« 
paired  and  upheld,  together  with  all  such  erections  and 
ImUdings  as  then  'were  or  should  be  at  atig^  time  tiiereafter 
hdU  orsetupf  iup  t^nm^  or  about  tie  wme^  or  amfponf^ 

S  8  2  •       thereof. 
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1884.       theraf.    So  that,  according  to  the  case  of  Nm/lor  r. 
J~~^      CU^f,  the imdep4es8eebinueIfcoiilcliiotfaaTe  removed 
those  limekiliu  withoat  a  breach  of  hia  covenant  made 


a  Co. 


'    For  these  reutMis  our  jadgment  is  ia  &votir  of  tiM 
pluntiff ;  and  the  poetea  is  to  be  delivered  to  her. 

Judgment  for  the  plaiotiffi 


iLahbkbt  against  Bvckmaster. 

JOHN  BUCKMJSTER  and    WiUiam  Budmasltf, 
cc^i&rtnen  in  trade,  were  declared  bankmpts  No- 
Vaiiber  16th,   I8£2.     Before  the  commission  issued  J, 
Buckmatter  vaa  indebted  on  bis  separate  account  to  hn 
solicitor  Watson.    The  two  partners  were  also  inddMed 
'  upon  thdr  joint  account  to  ff^5on.     Subsequently  to  the 
_  ^^    t  issuing  of  the  commission,  Watson  having  in  bis  pos- 
ihwuujyto  seuion  two  leases  banging  to  Joim  Bvckmasta'*  s^ 
-    "ii^iii    parate  estate,  and  believing  that  if  he  sued  tbe  huA^ 
ttsrhfa     '^P'  ^^  obtained  judgment,  the  sheriff  mig^  adl  Uw 
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were  paid.  A  rule  had  been  obtained,  calling  upon  1S24» 
him  to  deliver  up  the  deeds  and  papers  upon  payment  XAMiaa 
oS  the  amount  of  his  bills  onlvt  .,  agama^ 

Hutchinson  shewed  cause^  It  is  quite  clear,  that  if 
the  action  was  brought  with  the  knowledge  of  the  as- 
signees that  they  must  be  liable  for  the  costs,  and 
it  appears,  that  the  solicitor  to  the  assignees  was  in- 
formed, that  unless  the  bills  were  paid,  an  action  would 
be  commenced.  The  assignees  have  no  better  claim 
than  the  bankrupt  himself  would  have  had  if  there 
had  not  been  any  bankruptcy.  Now,  he  could  not 
have  had  any  right  to  his  papers  without  paying  the 
costs  of  the  actions  on  the  bills.  If  the  assignees  in 
this  case  bad  offered  to  pay  the  bills  of  costs  when  they 
ought  to  have  done  it,  there  would  have  been  no  ground 
for  this  application. 

Comyn^  contra.  The  assignees  are  not  liable  for  any 
debt  incurred  by  the  bankrupt  subsequently  ta  the 
issuing  of  the  commission.  Now  the  costs  of  the  two 
actions  were  a  debt  incurred  after  the  commission  had 
issued.  The  right  of  acquiring  the  lien  as  against  the 
bankrupt  ended  at  the  time  when  the  commission  issued. 
[^Bayley  J.  Suppose  a  mortgagor  to  have  become  bank- 
rupt, and  the  mortgagee  to  have  brought  an  ejectment 
to  recover  possession  of  the  premises,  could  the  as- 
fiignees  of  the  bankrupt  redeem  without  paying  the  costs 
of  the  ejectment.]  The  mortgagee  has  the  legal  title, 
but  the  person  claiming  a  lien  has  only  an  equitable 
title. 

Abbott  C.  J.  I  think  the  solicitor  had  the  same 
right  of  lien  against  the  assignees  that  he  had  against  the 

S  s  3  bankrupts. 


luMKM 
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bankrupttt  Now  it  i>  quite  clearj  that  as  agaiutt  dwU 
his  lien  would  ban  extended  to  the  coats  of  the  tWo 
actitnu,  and  X  think  that  he  has  a  lim  to  that  eatebt 
in  thia  case  against  the  assignees,  unless  it  could  be 
■hewn  that  be^  as  an  attorney  of  this  court,  had  im- 
pn^perly  comineneed  the  action,  ir,  indeed,  the  debt 
had  been  tendered  before  the  action  was  brought  that 
might  hare  foimed  an  answer  to  this  claim  for  the  coats 
ftf'  die  acticHU,  inannnch  as  it  would  have  been  a  defeniA 
to  the  BOticHi  itself. 

Rule  abeolnte  npon  payment  of  the  debt 
and  costs  in  the  actions,  tatd  costs  of 
the  i^lication. 


SS^istb.  The  Kino  against  Cooke. 

liMCoiirt«m  nnO  an  indictment  for  a  cmispiracy  the  d^ndant 

iBodon,  quA  pleaded  the  following  plea.     ■*  And  SitAard  Sttf- 

^wMM^       Jord  Cooke,  Lord  Stagwdi  Baron  Sli^m^i  who  is  i»- 

dieted  by  the  name  of  Bichard  Sttxffbrd  Cocke^  late  of 
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the  ground  that  it  was  clearly  bad,  and  pleaded  for  the       Iffitl^ 
purpose  of  delay. 

Campbell  now  shewed  ckiiM^  The  objection  to  the 
plea  is,  that  the  patent  and  pedigree  is  not  set  out. 
Tnat  may  be  cause  for  demurr<3)^,  btit  is  ho  grbutld  iar 
quashing  the  plea.  The  defehdant  would  thereby  be 
deprived  of  the  opportunity  of  di^ssihg  the  validity  t)f 
his  plea  upon  a  writ  of  error.  In  T7iomas  v.  SuhWues  (a) 
the  court  reiiised  to  quash  a  plea  in  ab&ti^ineiit,  on  th& 
ground  that  it  was  insensible. 

Scarlett  and  Tdybardj  cohtrd.  In  eriminal  ptboMii 
ings  it  is  discretionary  in  the  Court  either  to  quash  a 
plea  on  motion  or  to  leave  the  prosecutbir  td  demur. 
l%at  rule  is  laid  down  as  to  ibdictmeHts  in  Con^lii 
Dig^^  tit  Indictment,  letter  H.  lAbbati  C.  J.  Hittre  fa 
a  great  difference  between  indictments  and  pleas  in  thb 
respect.  Have  you  any  instance  in  which  the  Court 
h&ve  quashed  such  a  plea  ?]  lU  Jkir  ▼.  Grainger  {b)f 
the  Court  set  aside  a  dilatory  plea  because  it  Wils  hat 
verified  by  affidavit. 

Per  Curiam.  Then  it  was  no  plea  at  all,  the  statute 
of  Anne  requiring  that  such  a  plea  should  be  verified  by 
affidavit  before  it  is  received*  It  would  be  much  too 
strong  a  measure  to  quash  the  plea  in  this  casew 

Rtde  dischai^^.  {c) 

(a)  4  TbiiTU.  668.  (d)  5  JBlHrw  l617k 

(c)  Upon  the  question,  whether   the  plea  was  bad,  the  following 

•uthorities  were  cited :    2  Hale's  P.  C  240.     Co.  LiU.  16  b.  and  note  3. 

Cmntess  of  RtUland*s  case,  6  Coke,  53.     Rex  t.  XntnUes,  I  Ld^Rtufm.  10. 

Ss  4* 
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Lewis  against  Hakeis. 

"l^TRIT  of  eaqatry  beTore  sheriff.  Rule  obtoiaed  by 
defendant  to  set  aside  the  inquisition  for  excessive 
damages.  The  amount  was  referred.  Nothing  was  said 
^n.  about  costs,  lie  arbitrator  reduced  the  ^damages  t^ 
fiOl.  The  Master,  on  taxation  of  co^  refused  to  allow 
the  plaintiff  the  costs  of  the  rule  to  set  aside  the  in- 
quisition. A  rule  nisi  having  been  obtiuned  for  di- 
recting the  Master  to  review  his  taxation, 


birwlidl,lti 

tba  plaintiff  ira* 


Maule  shewed  caose^  and  contended,  that  as  nothing 
was  said  about  the  costs  at  the  time  when  the  amount 
of  damages  was  referred,  each  party  ought  to  bear  bit 
own  costs  of  .the  rule  to  set  aside  the  inqniutuHi. 


a^pbellf  control  contended,  that  th^  must  be  con- 
sidered  as  costs  in  the  caufie,  and  that  the  plaintiff 
being  entitled  to  costs  generally,  was  entiUed  to  thoH   ■ 
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.1824. 


■ip 


Johnson  against  Stanton.  Ttmndey, 

TTHIS  was  an  action  for  an  assault  and  battery  tried  a  judge'icwti- 

before  Hidlock  B-,  at  the  last  assizes  for  Skreoosbury^  ^^^&^ 
and  the  jury  found  a  verdict  for  the  plainti£^  damages  ^^'2!**  ^Lj 
one  farthing.     Four  days  after  the  trial,  but  before  the  within  aroa- 

MNMble  time 

Judge  had  left  the  assize  town,  the  Judge,  in  order  to  after  tbetml, 
give  the  plaintiff  his  costs,  certified  that  an  actual  battery 
had  been  proved ;  and  the  Master  allowed  the  plaintiff 
his  full  costs  upon  taxation.  A  rule  nisi  had  been 
obtained  by  W,  E.  Taunton  for  the  Master  to  review 
bis  taxation,  on  the  ground  that  in  order  to  entitle  the 
plaintiff  to  costs,  the  Judge  should  have  certified  at  the 
trial  The  words  of  the  22  &  23  Car.  2.  c.  9.,  being 
<<  in  all  actions  of  assault  and  battery,  wherein  the  Judge 
at  the  trial  of  the  cause  shall  not  certify,  &c/'  the  plain- 
tiff shall  not  recover  more  costs  than  damages.  Here 
the  certificate  was  granted  four  days  after,  and  not  at 
the  trial. 

Campbell  shewed  cause,  and  contended,  that  upon  this 
statute  the  certificate  might  be  granted  at  any  time 
after  the  trial,  and  before  final  judgment. 

Tauntonj  contra,  argued  that  the  words  of  the  statute 
were  imperative,  that  the  Judge  should  certify  at  the 
trial,  and  cited  Ford  v.  Parr  (a),  which,  thoUgh  a  case 
on  the  Stat.  8  &  9  fT.  3.  c.  1 1.  was  in  principle  applicable 
to  the  construction  of  22  &  23  Car.  2.  c.  9. 

(a)  2  Wils.  21. 

Per 
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Per  Cta-iam.  The  words,  "  the  Judge  at  the  trial  of 
the  cause,"  mean  the  Judge  who  tried  the  cause;  th^ 
cannot  be  expounded  literally,  because  the  certificate 
cannot  be  granted  at  the  trial,  but  only  ailer  the  trial 
when  the  jury  have  found  their  verdict.  And  this  con- 
struction is  the  conrenient  one,  as  it  conduces  to  the 
better  administration  of  justice,  tbat  the  Judge  should 
have  time  to  consider  of  the  certificate  rather  than  to  be 
under  the  necessity  of  deciding  upon  it  at  the  instant. 
Rule  discharged 


—  „.   ^  Doe,  on  the  Demise  of  Rees,  against  Thomas. 

J-«*™aty  18th.  '                                                          ^  ^ 

Semhie,  that  t}}  this  CBse  an  ejectm^t  had  been  tried  at  the  court 

not  un  lb*  of  great  seesitHis  in  the  county  of  Glamorganf  mdtt, 

an  riceuMDt  and  a  verdict  found  for  the  defendant.  A  new  ejectment 

ora.faniMr  having  been  brought  in  this  Court,  a  rule  nisi  had  beMi 

Sy^i^^  obtained  by  the  defendant  to  stay  the  proceedings  until 
the  costs  of  the  former  gectment  were  paid, 
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obtained  by  fraud.     That  would  have  been  the  proper        i8S4k 
subject  of  a  motion  for  a  new  trial.  Do«  dcm. 


Russell  suggested  that  by  the  practice  of  the  court  of 
great  sessions  in  JVaJes^  the  party  was  bound  to  move  for 
a  new  trial  within  a  v6ry  short  time,  and  it  fippef^ti^  by 
the  affidavits  that  that  time  had  elapsed  before  it  had 
been  discovered  that  the  verdict  had  been  obtained  by 
fraud  and  perjury. 

Per  Curiam.  The  rule  to  stay  proceedings  until  the 
costs  of  a  former  ejectment  are  paidi  is  not  inflexible ; 
and  if  the  fact  was  clearly  made  out  that  the  verdict 
bad  been  obtained  by  the  means  stated  in  the  affidavits, 
the  rule  ought  tiever  to  buve  been  granted.  The  whole 
matter  [was  referred  to  the  Mastery  to  decide  whether 
the  lessor  of  the  plaintiff  should  be  at  liberQr  to  pro* 
ceed  to  trial  without  paying  the  costs  of  the  former 
gectment,  and  upon  his  report  the  rule  Was  afterwards 
made  absolute. 


againii 
Thomas. 


^4  CASES  IN  HILARY  TERM 

1824. 


Tkundi^p  Gainsford  agattist  Carroll  and  Otherst 

In  anumptit       A  SSUMPSIT  for  the  non-performance  of  three  oon« 

fornotdeliTer-    XX  •        i  n     j  •  i       i 

ing  goods  upon  tracts  entered  into  by  the  defendants  with  the 

tbf  trae  mea-  plaintiff  for  the  sale  of  fifty  bales  of  bacon,  to  be  shipped 
uSediffcreSS  by  them  from  JVaterfordf  in  the  months  of  Jamuary^ 
^S^^ce  Tehruaryy  midi  March  1823  respectively.  The  defend- 
^^^J^  ^^.  ^'^t  suffered  judgment  by  default,  and,  upon  the  execn- 
lar  quaUty  «nd    ^Jq^  Qf  ^ij^  ^^t  Qf  enquiry  in  London^  the  secondary 

description 

bore,  on  or       told  the  jury  that  they  were  at  liberty  to  calculate  the 

about  the  day 

when  the  goods  damages  according  to  the  price  of  bacon  on  the  day 
be£  delivered,  when  the  enquiry  was  executed,  and  that  the  difference  be- 
tween that  and  the  contract  price  ought  to  be  the  mea- 
sure of  damages.  Parke  had  obtained  a  rule  nisi  for 
setting  aside  the  enquiry  on  the  ground  that  the  plaintiff 
was  only  entitled  to  recover  the  difference  between  the 
contract  price  and  the  price  which  the  article  bore  at 
or  about  the  time  when,  by  the  terms  of  the  contract,  it 
ought  to  have  been  delivered.  He  cited  Leigh  v.  Pater- 
sofi  (iz),  in  which  the  court  of  C.  P.  intimated  an  opinion 
that  the  damages  should  be  calculated  according  to  the 
price  of  the  day  on  which  the  contract  ought  to  have 
been  performed.  This  is  different  from  the  case  of  a 
loan  of  stock ;  there  the  lender,  by  the  transfer  deprives 
himself  of  the  means  of  replacing  the  stock,  he  has  not 
the  money  to  go  to  market  with,  but  in  the  case  of  a 
purchase  of  goods,  the  vendee  is  in  possession  of  his 
money,  and  he  has  it  in  his  power,  as  soon  as  the 

(a)  8  Taunt,  540. 

Vendor 
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vendor  has  failed  in  the  performance  of  the  contract^ 
to  purchase  other  goods  of  the  like  quality  and  descrip- 
lion,  and  it  is  his  own  fault  if  he  does  not  do  so. 

Wilde  contr^  contended  that  the  rule  which  had  been 
laid  down,  as  to  the  measure  of  damages,  for  not  re- 
placing stock,   applied  to   the  present,  and  he  cited 
SUoens  V.  Johnson^  {a)   and    Mf  Arthur '  v.   Lord  Sea* 
Jbrth.(b) 

Per  Curiam.  Those  cases  do  not  apply  to  the  pre- 
sent. In  the  case  of  a  loan  of  stock  the  borrower  holds 
in  his  hands  the  money  of  the  lender,  and  thereby 
prevents  him  from  using  it  altogether.  Here  the  plain-< 
tiff  had  his  money  in  his  possession  and  he  might  have 
purchased  other  bacon  of  the  like  quality  the  very  day 
after  the  contract  was  broken,  and  if  he  has  sustained 
any  loss,  by  neglecting  to  do  so,  it  is  his  own  fault. 
we  think  that  the  under  sheriff  ought  to  have  told  the 
jury  that  the  damages  should  be  calculated  according  to 
the  price  of  the  bacon  at  or  about  the  day  when  the 
goods  ought  to  have  been  delivered. 

Rule  Absolute. 


1824. 

Gaivsfoko 

against 

Caeeoll 

aDdOtben. 


(a)  SjBrw/,  fill. 


(&)  S  Taunt.  QS7, 


6««  CA^KS  w  HII^AHY  TERM 

1824, 


Th»nd^,        CouLsoN»  AssigDce  of  the  Sheriff  of  Middlesex, 

February  IStli.  ,      ^  t- 

aga^nst  fiAi/mois. 

Ill  tti  action  by  JN  February^  1823,  a  testatum  capias  is$ued  against 
dant  does         pD^  Jo$eph  BrOfDUf  at  the  suit  of  the  pl|iipti£^  retum- 


bail^ndu  able  in  fifteen  days  of  Easter^  (13th  Aprils)  th^  I6th 
quarto  die  post,  being  the  quarto  die  post ;  and  the  four  days  after  the 
^^s^g'dl'  quarto  die  post  expiring  on  the  20th.  Brawn  was  arretted, 
mmttt  ^d  ^^  ^^^  defendant  became  one  of  the  bail  to  the  sherifi^ 
therefore,  where  a^j  executed  a  bail-bond  for  the  appearand  ofBranm 

a  commission  *-'^ 

of  bankniptcy    at  the  return  of  the  writ.    On  the  19th  Jpril  a  aHnmis- 

issued  agunst  ^ 

oneofthebaU  sion  of  bankrupt  issued  against  Hammon^  and  be  wps 

after  the  quarto  duly  declared  a  bankrupt,  and  has  since  obtained  hu 

wh^^our  certificate.     On  the  94th  of  April  the  sheriff  executed 

heid'tiuuiSbe  ^^  assignment  of  the  bail-bond  to  Coulson^  and  he  com- 

bMd^a d!*t  ""^"^^  ^^s  action  on  the  bail-bond  against  the  defend- 

groTeabieunder  ^nt,  and  signed  judgment  for  want  of  a  plea,  and  the 

sion,  and  there-  defendant  haviufir  been  taken  in  execution  on  a  capias 

fore  harred  by  .  .     .  .  . 

the  certificate,    ad  Satisfaciendum  founded  on  this  judgment,  a  rule  nisi 

had  been  obtained  for  discharging  him  out  of  custody, 
on  the  ground  that  the  cause  of  action  had  occurred 
before  the  date  of  the  commission,  the  bail-bond  being 
then  forfeited,  and  that  the  debt  was  therefore  proveable 
under  the  commission,  and  barred  by  the  certificate^ 

IL  V.  Bichards  shewed  cause.  The  bond  was  not 
forfeited  on  the  19th  Aprils  when  the  commission  issued; 
for  the  defendant  in  the  original  action  had  four  days 
after  the  quarto  die  post  to  put  in  bail.  Frampton  v. 
Barber,  (a) 

(a)  4  r.  jR.  577. 

But 
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But  the  Court  were. clearly  of  opinion  that  the  bail-  ^824. 

bond  was  forfeited  on  the  quarto  die  post,  and  said  thi^t  ^ 

the  other  four  days  were  allowed  merely  ex  gratia.  against 


Hammok. 


Rule  absolute. 


G,  J.  "Kain  against  Qi^b  and  Others,  Executors 

of  W.  PODDS. 


nPHIS  was  an  action  of  assumpsit,  in  which  (he  now  Defendanti* 

plaintiff,  George  Joseph  Kairit  declared  that  in  the  sole  owner  of  a 
lifbtime  of  the  said  William  Doddsy  in  consideration  that  aJf  ddfrerad 
]^n  would  buy  from  Dodds  a  certain  vessel,  to  wit,  the  ^  j*j^^*^' 
Snow  fortitude,  at  the  price  of  1650/.,  to  be  therefore  paid  ^J^°^ 
bj  J^tn  to  JV*  Dodds,  he  (Dodds)  had  undertaken  and  ■*"?  »"  ^^i*' 

^  *  bolted,  (but  not 

^^fuUy  promised  £arn  that  the  said  vessel  was  then  cop-  reciting  the 

certificete  of 

piqr  bolted ;  Kain  averred,  first,  that  he,  confiding  in  the  registiy) ;  at 
promise  of />p£2&,  had  afterwards  bought  the  said  vessel  which  was 
of  Doddsy  and  had  paid  to  Dodds  the  price  thereof;  ^nd  the  within. 
the  said  G.  J.  Kain  further  confiding  as  aforesaid,  after-  JJ^^?/?^.""^ 
wards,  and  after  the  death  of  the  paid  W. Dodds,  sold  ^^JJ^^ITmii 
the  said  vessel  to  pne  James  Shepherd,  and  upon  sqch  of  sale  to  the 

*■  *'  plaintiff  m  the 

sale  he,   G.  J.  Kain,  had  warranted  the  vessel  to  be  usual  form, 

which  did  not 

copper  fastened.     And  the  said  G.  J.  K^in  further  said,  d^lbe  the 

ship  as  copper 

that  at  the  time  of  the  making  of  the  promise  of  W.  Dodds  bolted.    She 
in  thftt  behalf,  and  at  the  time  of  the  said  sale,  the  said  ^f^  ^!^ 
vessel  was  not  copper  bolted,  by  means  whereof  the  said  ^^I'Z. 


vessel  had  become  and  was  of  little  value  to  G.  J.  Kain ;  ^"JSL^te* 
and  by  reason  thereof  J.  Shepherd  had  impleaded  Kain  (^f  executors 

•^  ••  of  the  Tendor^) 

for  the  breach 
of  hie  warranty  in  that  particular :  Held,  that  the  action  could  not  be  maintained^  tht 
n^truipeQt  first  iQention^d  beiug  Toi4  by  ||)e  04  G*  3^  c.  68,  s.  14. 

in 
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in  a  certain  action  on  the  case  for  damages  sustained  hf 
Shepherd  on  occasion  of  the  breach  of  the  said  war- 
ranty, and  that  such  proceedings  had  been  therenpon 
had  in  the  said  action,  that  Kain  hod  been  forced  and 
compelled  to  pay,  and  had  necessarily  paid  a  large  sum 
of  money,  to  wit,  1000/.,  in  satisfaction  of  the  damages 
and  costs  recovered  against  him  by  the  taid  J.  Shepherd 
in  that  action,  and  in  payment  of  the  costs  necessarily 
incurred  by  G.  J.  Kain  in  and  about  his  defence  to  die 
said  action,  and  concluded  to  the  damage  of  the  sud 
G.  J.  Kain  of  2000/.  At  the  trial  before  Abdott  C  J.  at 
the  London  sittings  after  TVintYy  term,  18S2,  a  verdict 
was  found  for  the  plaintiff,  damages  783/.  5s.  6d^  sub- 
ject to  the  opinion  of  the  court  upon  the  following  case ; 
On  the  25th  October,  1816,  the  testator  being  sole  owner 
of  a  ship  called  the  Fortitude)  signed  and  delivered  to 
the  safd  G.  J.  Kain  an  instrument,  of  which  the  foUoi^ 
ing  is  a  copy:  "  For  sale  or  charter,  one  boom  main 
sail,  one  lower  steering  sail,  one  middle  stay  sail,  and 
one  top  gallant  stay  sail.  The  Snaa  Fortitude^  A 1., 
British  built,  copper  bolted,  and  new  coppered  in  1813, 
admeasures  per  raster  S77  tons,  is  well  calcnlated  bt 


Old. 
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herd,  according  to  printed  particulars,  substantially  the        1  SSi*. 
same  as  those  ah-eady  set  out.     At  the  foot  of  those         ,, 

•^  Kaik 

particulars,  G.  J.  Kain  wrote  "  I  agree  to  sell  Mr.  Shep^  agiinnu 
Jiei'd  the  Foriiftidef  with  all  her  stores,  as  per  inventory, 
for  the  sum  of  2300/.  G.  J.  Kain."  The  Fortitude  was 
conveyed  by  G.  J.  Kain  to  J.  S/tepherd  by* bill  of  sale,  in 
the  same  form  as  that  by^which  she  had  been  conveyed 
by  testator  to  G.  J.  Kain*  In  Hilary  term,  1821, 
'  «7.  Shepherd  commenced  an  action  upon  the  case  against 
G.  J.  Kairi  in  the  Court  of  King's  Bench  in  respect  of 
the  said  last-mentioned  sale,  and  declared  upon  a  war- 
ranty thiiC  the  vessel  was  copper  fastened,  and  there  was 
n  count  for  a  deceitful  representation  that  she  was  cop« 
per  fastened.  Upon  the  trial  of  that  action,  the  jury 
found  a  verdict  for  Shepherd^  damages  500/.,  which, 
together  with  142/.  1 05.  taxed  costs,  were  paid  by  Kain  to 
Shepherd  before  the  commencement  of  this  action.  Kaivts 
own  costs  in  that  action  amounted  to  140/.  lbs.  6d.f 
and  make  together  with  the  former  sums  the  aggregate 
sum  of  783/.  5s.  6d.  Kain  gave  no  notice  of  the  action 
of  Shepherd  v.  Kain  to  Dodds  or  his  executors.  At  the 
time  of  the  sale  of  the  ship  by  Jf.  Dodds  to  Kainj  the 
ship  was  not  copper  bolted.  The  case  was  argued  at 
the  sittings  in  banc  after  lost  Hilary  term,  and  again  in 
Trinity  term  by 

Manning,  for  the  plaintiff.  The  objection  on  the 
part  of  the  defendant  rests  on  two  cases,  BiddeU  v. 
Leader  (a)  and  Pickering  v.  Dawson  (h) ;  but  they  are 
both  distinguishable  from  the  present.  The  former 
turned  upon  the  register  act,  34  G.  3.  c.  68.  s.  14.;   but 

(a)  IS-iC.  327i  (*)  4  Taunt.  779. 

Vou  II.  T  t  i^ 
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ation  IS  evidence  of  a  warranty  by  the  vendor  that  the  1824.  t 

ship  was  copper  fastened.     The  bill  of  sale  in  this  case  'kj^ 

was  not  the  agreement  between  the  parties,  but  the  com-  "^i^ 
pletion  of  the   agreement;    the   language  was  of  one 

party  only,    and   the  covenants  were   merely  such    as  «• 

* 

the   law   would  imply   if   not  expressed.      Hodges  v. 

Drakeford  (a),    Baker  v.  Paine,  (i)      Under   such   cir-  ^ 

cumstances  other   evidence   of  the  agreement  between  I 

parties  may  be  admitted,  Jeffhy  v.  Walton,  (c)  • 


'  CampbeUi  contra.  This  was  an  action  of  contract, 
and  it  was  necessary  to  prove  the  consideration  and 
promise  laid  in  the  declaration.  The  agreement  in 
question  was  offered  as  proof  of  the  promise,  but  that 
i^;reement  is  made  void  by  the  34  6.  3.  c.  68.  s.  14.  It 
is  immaterial  whether  it  be  a  transfer  or  an  agreement 
for  a  transfer,  for  it  contains  no  such  recital  as  re- 
quired by  that  statute.  This  was  decided  by  Brewster  v. 
Clarke  {d)  and  Biddell  v.  Leader^  which  are  not  to  be 
distinguished  from  the  present  case.  It  cannot  then 
operate  as  a  contract  But  it  is  said,  that  it  may  never- 
theless operate  as  a  representation,  and  therefore  be  evi- 
dence of  a  contract.  But  the  statute  says  that  such  an 
instrument  shall  not  be  valid  for  any  purpose,  how  then 
can  it  prove  a  contract  ?  But  admitting  it  to  be  a  repre« 
sentation,  still,  not  being  introduced  into  the  subsequent 
contract,  it  is  not  binding.  Where  the  whole  contract 
is  by  parol,  all  that  passes  may. possibly  be  taken  as  part 
of  it ;  but  it  is  otherwise  where  the  contract  is  reduced 
into  writing.     Countess  of  RutlancTs  case  (/i),  Meyer  v. 

(a)   I  N.  J2. 270.  (6)  1  Fey.  tm.  4S$. 

(c)  1  Stark.  267.  (rf)  2  Mer.  75. 

(tf)  5  Co.  26. 

T  t  2  Eoerth 
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Boerth  {a),  Gardiner  v.  Gratf  (ft),  PaaxU  v.  Edmunds  (c), 
Hopev.  Atlcin3{d),  Pickering  v.  Dawson,  Lano  v.  Neale.le) 
If  the  represenution  were  fraudulent  it  might  perhaps 
have  been  the  ground  of  an  action  ex  delicto  against  the 
vendor,  but  cannot  be  considered  as  a  part  of  the  contract^ 
so  as  to  Bustaio  this  action  of  assumpsit  against  his  r^ 


Manning,  ax  reply.  The  Countess  <^Rutla»d^A  case 
and  the  other  cases  cited,  are  applicable  to  parol  evi- 
dence only,  here  the  representation  was  reduced  into 
writing,  and  is  not  therefore  liable  to  the  objection,  that 
it  is  dangerous  to  admit  evidence  depending  upon  me- 
mory alone,  to  vary  a  contract  which  has  been  reduced 
into  writing. 

Cur.  adv.  vidt. 

Abbott  C.  J.  now  delivered  the  judgment  of  the  Court. 

This  is  an  action  of  assumpsit,  brought  for  the  i^ 
covery  of  damages  for  the  breach  of  an  alleged  ootw 
tract.  The  declaration  alleges  that,  in  consideratiao 
that  the  plaintiff  would  buy  of  the  defendant's  t 
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oF  the  ship,  signed  and  delivered  to  the  plaintiff  an 
instrument  describing  the  ship  as  copper  bolted,  and 
containing  an  inventory  of  stores;  at  th^foot  of  which 
was  written,  ^'  Sold  the  within  mentioned  ship  to  Messrs. 
Kain  and  Son,  W.  Dodds.*^  And  it  was  further  found 
that  the  testator  received  the  sum  of  1650/.,  and  exe- 
cuted a  bill  of  sale  of  the  ship  to  Kain,  That  bill  of 
sale  was  in  the  usual  form,  and  contained  a  recital  of 
the  certificate  of  registry,  but  it  did  not  describe  the 
vessel  as  copper  bolted.  It  was  furt4ier  found  that 
Kain  re-sold  the  ship  to  Shepherd^  according  to  printed 
particulars  similar  to  those  before  mentioned,  and  exe- 
cuted to  him  a  bill  of  sale  similar  to  that  which  was 
executed  by  the  testator;  that  Shepherd  brought  an 
action  on  the  case  against  him  on  his  warranty,  that  the 
ship  was  copper  fastened,  and  recovered. 

Upon  this  case  the  question  is,  whether  the  plaintiff 
has  proved  a  promise  according  to  his  declaration.  We 
think  he  has  not.  The  first  instrument,  which  contains 
a  description  of  the  ship  as  copper  bolted,  and  an  in- 
ventory of  her  furniture,  and  concludes  with  the  words, 
<^  Sold  the  within  mentioned  ship  to  Messrs.  Kain  and 
Son,  W.  Dodds^*  cannot  in  our  opinion  be  regarded  as 
an  instrument  of  contract.  It  is  invalid  either  as  a 
conveyance  or  as  an  agreement  to  convey  the  ship,  by 
the  register  acts,  because  it  does  not  contain  a  recital 
of  the  certificate  of  registry,  Biddell  v.  Leada\  (a) 
And  it  is  imperfect  as  an  instrument  of  contract,  be- 
cause  it  does  not  mention  the  price,  and  this  defect  is 
not  supplied  by  any  fact  appearing  in  the  case;  for 
there  is  no  mention  of  any  price  as  agreed  between 
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(a)  lJr.j'C.337. 
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1824.  the  parties  before  or  at  the  time  when  Dodds  the  testator 
5[~  delivered  the  paper  to  the  plaintiff:  and  the  bill  of  sale 
'Vf^*^        mentions  the  sum  of  1650/.  as  the  consideration  of  the 

Old. 

sale,  but  does  not  mention  any  prior  contract  or  agree- 
ment. We  do  not,  however,  rely  on  this  imperfection, 
the  objection  arising  out  of  the  register  act  being  de- 
cisive as  to  the  invalidity  of  the  paper.  The  bill  of  sale 
then  is  the  only  instrument  of  contract,  and  this  does 
not  describe  the  ship  as  copper  bolted ;  though  it  con- 
tains covenants  for  the  title  and  for  further  assurance. 
The  description  of  copper  bolted  in  the  paper  can  there- 
fore be  considered  as  a  representation  only,  and  not  as 
any  part  of  the  contract.  The  contract  is  in  writing 
as  every  contract  for  the  sale  of  a  ship  must  be. 

Where  the  whole  matter  passes  in  parol,  all  that 
passes  may  sometimes  be  taken  together  as  forming 
parcel  of  the  contract,  though  not  always,  because  matter 
talked  of  at  the  commencement  of  a  bargain  may  be 
excluded  by  the  language  used  at  its  termination.  But 
if  the  contract  be  in  the  end  reduced  into  writing, 
nothing  which  is  not  found  in  the  writing  con  be  con« 
sidered  as  a  part  of  the  contract.  A  matter  antecedent 
to  and  dehors  the  writings  may  in  some  cases  be  re- 
ceived in  evidence,  as  shewing  the  inducement  to  the 
contract ;  such  as  a  representation  of  some  particular 
quality  or  incident  to  the  thing  sold.  But  the  buyer  is 
not  at  liberty  to  shew  such  a  representation,  unless  he 
can  also  shew  that  the  seller  by  some  fraud  prevented 
him  from  discovering  a  fault  which  he,  the  seller,  knew 
to  exist.  All  this  is  very  clearly  laid  down  in  the 
judgment  delivered  by  the  late  Lord  Chief  Justice 
Gibbs  in  Pickering  v.  Dowson^  and  it  is  decisive  of 
the  present  case  wherein  the  plaintiff  has  neither  de- 
clared 
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dared  upon»  nor  proved  fraud  on  the  part  of  the  de-  1824. 
fendant's  testator,  but  has  declared  upon  a  promise  or  — 
contract.  The  postea,  therefore,  is  to  be  delivered  to 
the  defendant. 

Judgment  for  the  defendant. 


Ol». 


Fox  against  The  Bishop  of  Chester,  in  Error. 

r^UARE  impedit.     The  declaration  stated  that  the  Where  ftoon- 
Bishop  of  Chester  was  attached,  to  answer  E.  V.  Fox  for  the  tele  of 
in  a  plea,  that  he  permit  the  said  E.  V.  to  present  a  fit  \i^n^SiM^ 
person  to  the  church  of  fVtlmslaWf  in  the  county  of  k^^„^*the^ 
Chester.     The  first  count  stated  that  the  advowson  of  wcun»fc«>tto 

be  at  the  point 

the  rectory  of  the  church  of  Wilmdaw  was  appurtenant  ofdcethend 

"  ^  ^  expecting  an 

to  the  manor  of  BoUi/ny  and  set  out  specially  the  title  of  immediate  ▼». 

-  1     1  cancy  i  Held, 

Thomas  Joseph  Trafford  to  the  manor,  with  the  appurte-  that  the  con- 

w         tract  was  riflfio- 

nances  for  life,  and  shewed,  that  J.  Bradshaw^  the  last  niacal,  and  the 
incumbent,  was  presented  by  virtue  of  a  grant  of  the  S|]^in  puna, 
next  avoidance  made  by  T.   Trafford,  through  whom  JhlTpurehaS 
T.  J.  Trafford  claimed ;    and  then  proceeded,    "  And  "^^'J^^^ 
the  said  TJ.  Trafford  being  so  seised  thereof^    after-  ■entedwaanot 
wards,  to  wit,  on  the   12th  day  of  Naoemberj  1819,  at^  tnuwaction, 

and  the  con- 

&c.  (the  said  church  being  then  and  there  full  of  the  tract  was  not 
said  J.BradshaWj  the    then  incumbent  thereof)   by  a  wiUiaviewto 
certain  indenture  then  and  there  made   between  T.  J.  ©r wy^tfti. 
Trajbrd  of  the  one  part  and  plaintiff  of  the  other  part  "^  P~*"' 
(which  plaintiff  brings  into  court  sealed,  &c.),  he  the  said 
T.  J.  Trafford,  for  the  consideration  therein  mentioned, 
did  grant,  bargain,  sell,  and  demise  unto  plaintiff,  his 
executors,  &c.,  all  that  the  said  advowson,  donation^ 
right  of  patronage,  presentation,  and  free  disposition  oi^ 

T  t  4  in, 
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1824.  ^^9  A^^  ^^  ^^^  ^Qi^  rectory  and  parish  church  of  ffilm^ 
"~"  shwj  ill  the  county  palatine  of  Chestey^  with  the  rights, 
Qgpifut       members,  and  appurtenances  thereunto  belonging,  ha- 

The  Bbhop  of 

Camsii,  bendum  to  the  said  plaintiff,  his  executors,  &c.,  for 
ninety-nine  years,  if  the  said  T.  J.  Tr afford  should  so 
long  live.  By  virtue  of  which  said  last-mentioned  in- 
denture  the  said  plaintiff  then  and  there  became  and 
was  possessed  of  the  said  advowson  of  and  in  the  said 
rectory,  as  in  gross  by  itself  for  the  said  term,  so  to  him 
thereof  granted.  Averment,  that  T.  J*.  Trafford  is  still 
living,  and  that  after  the  making  of  the  indenture  and 
whilst  plaintiff  was  possessed  of  the  advowson,  to  wit, 
on,  &c..  the  said  church  became  vacant  by  the  death  of 
the  said  J.BradskaWy  the  last  incumbent  thereof,  whereby 
it  then  belonged  and  now  belongs  to  the  plaintiff,  to 
present  a  fit  person  to  the  said  church  so  being  vacant; 
but  the  said  bishop  unjustly  hinders  him  from  so  doing. 
There  was  a  second  count  setting  out  a  title  to  the  ad- 
vowson in  gross,  and  omitting  all  mention  of  the  manor; 
in  all  other  respects  it  was  similar  to  the  first.  The 
defendant  craved  oyer  of  the  indenture  made  between 
plaintiff  and  Trafford^  whereby  it  was  witnessed,  that,  in 
consideration  of  6000/.  paid  to  Trafford  by  the  plain- 
tiff, the  former  had  granted,  bargained,  sold,  and  de- 
mised, and  by  the  said  indenture  did  grant,  &c.  all  that 
the  advowson,  donation,  right  of  patronage,  present- 
ation, and  free  disposition  of,  in,  and  to  the  rectory  and 
parish  church  of  WUmslors,^  with  the  rights,  members, 
and  appurtenances  thereunto  belonging,  habendum  for 
ninety-nine  years,  if  Trafford  should  so  long  live.  And 
Traffbrd  covenanted  that  he  had  good  right  to  grant 
and  demise  the  advowson,  &c.,  and  that  he  w^ould  in- 
demnify plaintiff  against  all  manner  of  right,  titles  claim, 

and 
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and  demand  whatsoever,  which  the  chancellor  and  1824. 
scholars  of  the  University  of  Cambridge  might  have  or  — - 
claim  in  the  said  advowson,  &c..  durinir  the  said  term  of       a^awMt 

The  Bishop  of 

ninety-nine  years,  and  against  all  right,  claim,  &c.  which      Cvstm, 
any  person  thereafter  presented   or  nominated  to   the 
said  parish  church  of  Wilmslcm  by  the  said  chancellor 
and  scholars  might  have  or  claim  thereto  by  virtue  or 
colour  of  such  presentation  or  nomination,  and  against 
all  costs  and  expences  which  plaintiff  might  be  put  to  by 
reason  of  any  such  title  or  claim.     There  was  then  a 
covenant  for  further  assurance,  followed  by  this  proviso: 
"  provided  always,  and  it  is  hereby  declared  and  agreed, 
by  and  between  the  said  parties  hereto,  that  when  and 
so  soon  as  he  the  said  E.  V.  FoXy  his  executors,  &c.,  shall, 
have  presented  to  the  said  rectory  or  church  of  JVimslow^ 
by  reason  of  the  same  having  become  vacant  or  void  by 
the  death,  resignation,  deprivation,  eviction,  promotion^ 
or  cession  of  J,  BradsfiaWf   the  present  incumbent,  or 
otherwise,  or  through  the  wilful  neglect  or  default  of 
him  the  said  E,  V,  Fox^  his  executors,  &c.   the  said 
rectory  or  church  shall  have  been  suffered,  as  to  the 
presentation  or  right  of  presentation  thereto,  to  lapse,  he 
the  said  £.  V,  Foxy  his  executors,  &c.,  shall  and  will,  at   . 
any  time  or  times  thereafter,  at  the  request  and  proper 
costs  and  charges  of  the  said    T.  J.  Traffbrd^  or  such 
person  as  he  shall  appoint,  re-assign  the  said  advowson 
to  him  the  said  7'.  J.  Traffordj  or  such  person  as  afore- 
said, for  all  the  residue  which  shall  be  then  unexpired  of 
the  said  term  of  ninety-nine  years,  free  from  all  incum- 
brances, by  the  said  £.  V.  Fox^  his  executors,  &c."     He 
then  craved  oyer  of  the  indenture  in  the  second  count 
mentioned,  which  was  declared  to  be  in  the  same  words 
as  the  indenture  in  the  first  count,  and  therefore  not 

set 
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1824.  set  out  on  the  record.  He  then  pleaded  actio  non,  be- 
"^  cause  the  said  T.  J.  Traffiird  did  not  grant,  bargain,  sell, 
V^**  .  and  demise  unto  the  said  plaintiff,  his  executors,  8tc.  the 
Chirir.  sud  advowson,  Scc^  in  the  first  count  of  tlie  declaration 
mentioned,  in  manner  and  form  as  plainUff*  bath  in  that 
count  alleged  and  concluded  to  the  country :  to  which 
the  similiter  was  added  by  plaintiff.  Similar  plea  to 
the  second  count.  The  third  plea,  which  was  pleaded 
to  both  counts,  averred  the  identity  of  the  indenture  set 
out  in  the  first  count  with  that  set  out  in  the  last  count, 
and  then  proceeded :  "  And  the  said  bishop  further 
taith,  that  the  said  indenture  was  made  after  the  said 
church  became  vacant,  as  in  the  declaration  mentioned, 
by  the  death  of  the  said  J.  Bradshaw,  the  said  incum- 
bent thereof,  and  that  Traffbrdy  nfter  the  church  became 
vacant,  by  the  indenture  granted,  bargained,  sold,  and 
demised,  unto  the  plaintifi^  liis  executors,  &&}  the  said 
advowson,  &c.,  of,  in,  and  to  the  said  rectory  and  parish 
church  of  IVilmsloa  .•  without  this,  th.it  Traffbrd,  whilst 
the  said  church  was  full  of  the  said  </.  Bradshawy  the 
incumbent  thereof,  did  grant,  &c.  unto  the  plaintiff  his 
executors,  &c.,  the  said  advowson,  &c,  of,  in,  and  to 
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said  T.J.  Trqffbrd  was  so  seised  of  the  said  manor,  to        1834. 
which,  &c.,  with  the  appurtenances,  and  of  the  said  ad-        — — 

Fox 

vowson,  as  in  the  said  declaration  mentioned,  and  before        amjn$i 
the  making  of  the  corrupt  simoniacal  and   unlawful      Cubitbiu 
agreement  in  this  plea  after  mentioned,  to  wit,  on  the 
11th  day  oi  N&oember^  in  the  year  of  our  Lord,  1819, 
the  said  J.  Bradshaxv  then  being  the  incumbent  of,  and 
filling  the  said  church,  was  afflicted  with  a  mortal  disease, 
so  that  he  was  then  in  extreme  danger  of  his  life,  and 
his  life  was  thereby  then  despaired  of,  to  wit,  at,  &c., 
whereof,  as  well  the  said  E.  V.  Fox  and  T.  J,  Traffind 
as  one  Geojge  Upplehy^  clerk,  in  this  plea  after  men- 
tioned, to  wit,  on,  &c.,  and  ako  at  the  time  of  making 
the  corrupt,  simoniacal,  and  unlawful  agreement,  in  this 
plea  after  mentioned,  there  had  notice.     And  the  said 
•  bishop  further  says,  that  whilst  the  said  T.  J.  TraffordviVA 
so  seised  of  the  said  manor,  to  which,  &c.  with  the  appur- 
tenances, and  of  the  said  advowson  as  aforesaid,  and  whilst 
the  said  J.  BradshaWj  so  being  the  incumbent  of  and  fill- 
ing the  said  church  as  aforesaid,  was  so  afflicted  and  in 
such  danger,  state,  and  condition  as  aforesaid,  to  wit,  on, 
&c.,  at,  &c.,  they  the  said  T.  J.  Traffbrd^  E,  V.  Fox^  and 
George  Upphby^  and  each  of  them,  then  and  there,  well 
knowing  the  premises,  and  believing  and  expecting  that 
the  death  of  the  said  J,  Dradshaw  of  the  mortal  disease 
aforesaid  was  then  and  there  fast  approaching,  and  that  by 
means  of  the  death  of  the  said  J.  Bradskaw  the  said  church 
would  forthwith  become  vacant,    it  was  in  such  belief 
and  expectation  currnptly,  simoniacally,  and  unlawfully, 
and  against  the  form  of  the  statute  in  such  case  made 
and  provided,  agreed  by  and  between   the  said  7\  J. 
Traffbrd  and  the  said  E.  V.  Fox^  with  the  knowledge  of 
the  said  G.  Upplely^  that  the  said  E.  V.  Fox  should  pay 

to 
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to  the  said  T,  J.  Traffiird  a  sum  of  money,  to  wit,  the 
sum  or  6000/.,  and  that  the  said  T.  J.  Traffbrd,  in  con- 
sideration thereof,  should  grant,  bargain,  and  sell  to  the 
said  E.  V.  Fox  the  next  presentation  to  the  said  church ; 
and  that,  in  order  to  make  suck  grant,  bargain,  and  sale, 
and  as  a  means  of  mailing  such  grant,  bargain,  and  sale  to 
the  said  E.  V.  Fox  of  the  next  presentation  to  the  said 
church,  and  as  a  shift,  contrivance,  and  deiAce  to  evade 
and  elude  the  making  such  grant,  bargain,  and  sale  as  a 
mere  grant,  bargain,  and  sale  to  the  said  E.  V.  F05  o^ 
the  next  presentation  to  the  sr.id  church  in  express  terms, 
the  said  indenture,  in  the  said  declaration  laentianed  to  have 
been  made  b^wecn  the  said  T.  J.  TrafFord  and  the  said 
E.  V.  Fox,  should  be  made,  and  that  tie  said  T.  J.  Traffoi  d 
should  seal,  and  as  his  act  and  deed  deliver  the  said  in- 
denture. And  the  said  bishop  further  says,  that  after- 
wards, and  wiiilst  the  said  T.  J.  Traffiird  was  so  seised 
of  llic  said  manoi-,  to  which,  &c.,  with  the  appurte- 
nances, and  of  the  said  adrowson,  and  whilst  the  said  J. 
Bradshaw,  so  being  the  incumbent  of  and  filling  the  said 
church  as  aforesaid  was  so  afflicted,  and  in  such  danger, 
state,  and  condition  as  aforesaid,  to  wit,  on  the  liith  day 
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the  said  indenture  in  the  said  declaration  mentioned  to  1 824* 
have  been  made  between  the  said  T.  J.  Trqffbrd  and  the  "JT^ 
siud  E.  V.  Fox  was  made,  and  the  said  T.  J.  Trqffbrd  r^^'^^^l^  ^ 
did  then  and  there  seal,  and  as  his  act  and  deed  deliver  Cukmr. 
the  said  indenture.  And  the  said  bishop  further  says, 
that  the  said  J.  Bradshaw  so  being  the  incumbent  of 
and  filling  the  said  church  as  aforesaid,  remained  and 
continued  so  afflicted  as  aforesaid,  and  in  such  danger, 
state,  and  condition  as  aforesaid,  from  the  time  in  that 
respect  in  this  plea  abovementioned,  until  the  time  of 
his  death,  and  that  afterwards,  to  wit,  on  the  12th  day 
oi  November^  1819,  Bradshaw^  so  being  the  incumbent  of 
and  filling  the  said  church  as  aforesaid,  of  the  disease 
aforesaid  died,  to  wit,  at,  &c.  and  by  means  thereof  the 
said  church  then  and  there  became  and  was  vacant :  and 
the  said  bishop  further  says,  that  by  reason  of  the  pre- 
mises and  by  force  of  the  statute  in  such  case  made  and 
provided,  the  said  last-mentioned  indenture  became, 
and  was,  and  is  utterly  void,  frustrate,  and  of  no  effect 
in  law,  and  wholly  inoperative  to  grant,  pass,  or  convey 
any  estate,  right,  title,  or  interest  in  the  said  advowson, 
or  any  presentation,  or  any  right  of  presentation  to  the 
said  church  to  the  said  E,  V.  Fox.  And  the  said  bishop 
further  says,  that  afterwards,  to  wit,  on  the  30th  day 
of  December,  1819,  at,  &c.  the  said  E.  V.  Fox^  under 
colour,  and  by  pretence  and  means  of  the  said  last- 
mentioned  indenture,  so  made  as  aforesaid,  in  pur- 
suance of  the  said  corrupt,  simoniacal,  and  unlawful 
agreement,  did  corruptly,  simoniacally,  and  unlawfully, 
and  against  the  form  of  the  statute  in  such  case  made  and 
provided,  present  the  said  G.  Uppleby^  clerk  to  the  said 
bishop,  to  be  admitted,  instituted,  and  inducted  into  the 

said 
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1 824-        said  church  of  Wilmslow^  to  wit,  at,  &c.     But  the  said 

bishop  further  says,  that  by  reason   of  the  premises, 

agaimu  and  bv  force  of  the  statute  in  such  case  made  and  pro- 
CumM.  vided,  the  said  presentation  of  the  said  G.  Uppleln/j  by 
the  said  JB.  V.  FoXy  so  made  as  aforesaid,  became,  and 
was,  and  is  utterly  void,  frustrate,  and  of  no  effect  in  law, 
and  the  said  bishop,  by  reason  thereof,  did  not,  nor 
could  admit,  institute  or  induct,  nor  by  law  ought  to 
have  admitted,  instituted,  or  inducted,  nor  yet  by  law 
ought  to  admit,  institute,  or  induct  the  said  G.  Upplely 
into  the  said  church  upon  or  by  virtue  of  that  present- 
ation, which  is  the  same  hindrance  and  disturbance,  &c. 
whereof  the  said  E.  V.  Fox  hath  above  complained.  The 
fifth  plea  was  like  the  fourth,  omitting  the  parts  in 
italics.  The  sixth  plea  varied  from  the  fourth  only  by 
omitting  to  state  that  Uppleby  had  notice  of  the  several 
matters  as  well  as  plaintiff  and  Traffbrd.  The  seventh 
plea  varied  from  the  fifth  in  the  same  manner.  The 
eighth  plea  alleged  that  the  said  church  of  WilmsUm  is 
within  defendant's  diocese  of  Chester^  and  a  benefice 
with  cure  of  souls,  and  that  whilst  the  said  T*.  «7.  Trqf' 
ford  was  so  seised  of  the  said  manor,  to  which,  &c. 
with  the  appurtenances,  and  of  the  said  advowson,  as 
in  the  said  declaration  mentioned,  and  before  the  mak- 
ing of  the  corrupt,  simoniacal,  and  unlawful  agreement 
in  this  pica  after  mentioned,  to  wit,  on  the  11th  day 
of  November^  1819,  the  said  Jl  Bradshaii\  then  being 
the  incumbent  of  and  filling  the  said  church,  was 
afflicted  with  a  mortal  disease,  so  that  he  was  then 
in  extreme  danger  of  his  life,  and  his  life  was  there- 
by then  despaired  of,  to  wit,  at,  &c.  whereof  the  said 
E.  V.  Fox  and  T.  J.  Traffordj  to  wit,  on,  &c.,  and 
also  at  the  time  of  making  the   corrupt,  simoniacal, 

and 
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and  unlawful  agreement  in  this  plea  after  mentioned,        1824. 
there  had  notice.     And  the  said  bishop  further  says,  - 

Pox 

that  whilst  the  said  T.  J.  Trafford  was  so  seised  of  the        agmut 

.  ,  ...  .  The  Bkhop  of 

said  manor,  to  which,  &c.,  with  the  appurtenances  and      Cbhtsb. 
of  the  said  advowson  as  aforesaid,  and  whilst  the  said 
(7.  BradshaWj  so  being  the  incumbent,  and  filling  the 
said  church  as  aforesaid,  was  so  a£3icted,   and  in  such 
danger,  state,  and  condition  ns  aforesaid,  to  wit,  on,  &c. 
at,  &c.  they  the  said  T.  J,  Traffbrd  and  E.  V.  Fox,  and 
each  of  them,  then  and  there  well  knowing  the  premises, 
and  believing  and  expecting  that  the  death  of  the  said 
J.  Bradshcew,  of  the  mortal  disease  aforesaid,  was  then 
and  there  fast  approaching ;    and  that  by  means  of  the 
death  of  the  said  J.  Bradshaw  the  said  church  would 
forthwith  become  vacant ;    it  was  in  such  belief  and 
expectation   corruptly,    simoniacally,    and  unlawfully, 
and  against  the  force  of  the  statute  in  such  case  made 
and  provided,  agreed  by  and  between  the  said  T.  J* 
Traffbrd  and  the  said  E.  V.  Fox,  that,  in  consideration  of 
a  large  sum  of  money,  to  wit,  the  sum  of  6000/.  to  be 
therefore  paid  by  the  said  E.  V.  Fox  to  the  said  T.J.  Traf- 
ford, the  said  indenture  in  the  said  first  count  of  the 
said  declaration  mentioned  to  have  been  made  between 
the  said  T.  J,  Traffbrd  and  the  said  JS.  V.  Fox,  should  be 
made ;    and  that  the   said   T  J.  Traffbrd  should  seal, 
and   as  his  act  and  deed  deliver  the  said  indenture. 
And  the  said  bishop  further  says,  that  afterwards,  and 
whilst  the  said  T.  J.  Trafford  was  so  seised  of  the  said 
manor,  to  which,  &c.,  with  the  appurtenances,  and  of 
the  said  advowson,  and  whilst  the  said  J.  Bradshaw  so 
being  incumbent  of  and  filling  the  said  church  as  afore- 
said, was  so  afflicted,  and  in  such  danger,  state,  and 
condition   as   aforesaid,    to  wit,  on   the  12th  day  of 

NooembeTf 
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1834.  Novmber,  in  the  year  of  our  Lord  1819,  at,  &c.  in 
"^  pursuance,  furtherance,  and  performance  of  the  said 
"^HL  J  corrupt,  simoniacal,  and  unlawful  agreement,,  the  said 
Chmim.  indenture  in  the  said  first  count  of  the  said  declaration 
mentioned  to  have  been  made  between  the  said  T.  J, 
Trqffbrd&nd  the  said  E,  V.Fox  was  made;  and  the  said 
T.  J.  Traffbrd  did  seal,  and  as  his  act  and  deed  deliver 
the  said  indenture.  Tlie  ninth  plea,  after  stating  the 
illness  of  the  incumbent,  and  that  plaintiff  and  Traffbrd 
had  notice  of  it,  alleged  the  corrupt  and  simonioc^ 
agreement  to  have  been,  that  Traffbrd  should,  "  in  con- 
»deration  of  money,  giant,  bargain,  and  sell  to  the 
plaintiff  the  next  presentation  to  the  said  church,"  and 
averred  that  the  indenture  in  the  declaration  mentioned 
was  made  in  pursuance  of  that  agreement,  and  coii' 
eluded  as  the  eighth  plea.  The  tenth  plea,  after  the 
same  introduction,  alleged,  that  pkiniifF  and  Traffbrd 
well  knowing  the  premises,  and  believing  and  expecting 
that  the  death  of  the  said  J.  Brads/taw,  of  the  mortal 
disease  aforesaid,  was  fast  approaching,  and  that  by 
means  of  his  death  the  said  church  would  forthwith 
become  vacant ;  and  the  said  plaintiff  intending  to  pre- 
;ut  the  said  G.  Uiifkbii  to  be  admitted,  Insiitutcd,  and 


Ni  THE  4th  &  5th  Years  of  GEORGE  IV.  645 

sale  of  the  next  presentation  the  indenture  in  the  de-*       .1824^ 

claration  mentioned  was  executed  by  Traffbrd^  and  that       * 

the  plaintiff  accepted  and  received  it  with  intent  to  pre-        a^mst 

The  Bishop  of 

sent  Uppleby^  and  concluded  as  the  former  pleas.  The  Cbutxx. 
1 1th  plea,  after  the  same  introductory  matter  as  in  the 
ninth,  alleged,  that  it  was  corruptly,  &c.  agreed  be- 
tween the  plaintiff  and  Trqffbrd^  «  that  the  indenture 
mentioned  in  the  declaration,  should  be  made,  and  that 
it  was  made  in  pursuance  of  that  agreement/'  The 
12th  plea  varied  from  the  eleventh  only  by  omit- 
ting to  allege  that  plaintiff  and  Trqffbrd  knew  of  the 
incumbent's  dangerous  illness.  The  thirteenth  plea^ 
after  the  averment  of  identity,  without  mentioning 
JBradshaWf  alleged,  that  whilst  Trqffbrd  was  seized  of 
the  manor  and  advowson,  it  was  corruptly,  &c.  agreed 
between  him  and  the  plaintiff  that  the  indenture  in  the 
declaration  mentioned  should  be  made,  and  that  it  was 
made  and  executed  in  pursuance  of  that  agreement. 
The  14th  plea,  after  the  same  introduction,  stated  that 
whilst  Trqffbrd  was  seised  of  the  manor  and  advowson, 
and  before  the  making  of  the  said  simoniacal  and 
corrupt  agreement  in  this  plea  after  mentioned,  to 
wit,  on,  &c.  and  after  the  death  of  the  said  BradshaWf 
the  said  last  incumbent  of  the  said  church;  and  after 
the  church  became  vacant  by  the  death  of  BradshaWf 
and  whilst  it  remained  and  was  vacant,  to  wit,  on,  &c. 
it  was  corruptly,  &c.  agreed  by  and  between  Trccffbrd 
and  the  plaintiff  that  Trqffbrd  should,  in  consideration 
of  6000/.  to  be  paid  by  the  plaintiff  to  him,  grant,  bar- 
gain, and  sell  to  the  plaintiff  the  next  presentation  to 
the  said  church,  and  that  the  indenture  beforementioned 
was  made  and  executed  in  pursuance  of  that  agreement. 
The  fifteenth  plea  was  similar  to  the  fourteenth,  except 
•   Vol.  II.  U  u  as 
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IttA.  as  to  the  corrupt  Agreement,  which  it  alleged  to  be  dwt 
"  '  die  indentnrte  in  the  declaration  mentioned  ahonid  be 
tfJyi  made,  and  averred  that  it  was  made  and  execnted  in 
--- — ^  pdrsuance  of  that  agreemenL  R^IicAtion  to  the  third 
plea,  that  Tn^d,  whilst  the  chardi  was  TuU  ofBt'adAan 
the  incmnbent  thereof  did  grant,  bargain,  &c.  the  ad- 
Tomon,  &c  to  the  plaintiff  as  alleged  in  the  dedaratioii. 
To  the  fourth,  that  ft  was  not  corruptly,  &c.  agreed  ^ 
and  between  {dwitiff  and  Traffurdt  witb  the  knowledge 
of  l^dn/,  u  in  that  plea  ^^^.  Similar  r^catioe 
to  the  6(Ui  plea.  Replication  to  each  of  the  otba 
pleas,  denying  that  it  was  corruptly,  &c.  agreed  at  en 
those  pleas  alleged.  At  the  trial  before  Warren  CJ. 
of  (^attTf  and  MarAaa  Serjt,,  at  the  Chester  8pna% 
ftsnze^  tSSI,  the  jury  found  a  special  verdict  in  ad^ 
stance  as  fellows :  first,  ^'ey  found  the  identic  of  the 
several  matters  allied  in  the  two  counts  of  the  de- 
daration  as  averred  in  the  pleas ;  and  thei^  that  b» 
Ibre  and  cm  the  12th  day  of  Nooemieri  1819,  the  tM 
T.  J.  Th^brd  was  seised  of  the  manw  and  tfdvMNB 
within  mentionedi  and  that  before  and  on  the  Mid  HMi 
day  of  NooaHber,  18  L9,    the  within   named  J^  Bni- 
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time  of  hk  death ;  and  that  J.  Bradshao9^  wo  bdng  such       1BM« 
incumbent,  died   q[  the   said  mortal  disease  at   half* 


Fott 

past  eleven  o'clock  at  niirht  of  the  same  1 2th  day  of  No^       agaimi 

tim  Bkhoo  ar 

vembei%  1819,  to  wit,  at,  &c. ;  that  on  the  said  12th  day 
oSNovember^  1819,  at  ten  minutes  before  three  o'dock 
in  the  afternoon  of  the  same  day^  and  whilst  the  said 
J*  Breufskaw  was  such  inciunbent  as  aforesaid,  an  agrees 
rn^nt  was  made  and  concluded  between  the  said  T.  J. 
2>|^&n;^  so  beii^  seised  of  the  said  manor  and  advowion 
m  a&resaid,  and  the  said  E.  V.  Iba  for  the  sale  by  the 
said  T.  J.  Trc^fford  to  the  said  E.  F,  Hus  of  the  next 
turn  ot  presentation  of  the  said  churchy  for  and  in  oon** 
^deration  of  6000/.;  that  on  the  said  12th  day  of  N(h 
vtmbei%  1819,  and  immediately  after  the  making  of  such 
^pneement,  th^,  the  said  T«  J.  TSugbri  and  £.  V.  JFh^ 
in  pursuance  of  «ieh  agreement,  and  in  order  to  carry 
the  same  into  effect,  and  as  an  ezpedi^t  to  oonycgr  the 
next  presentation  alone,  sealed  and  delivered  the  witliin 
mentioned  indenture,  bearing  date  the  12th  day  of 
'Saoembery  1819,  and  of  whidi  said  indenture  the  said 
hishq^  hath  within  had  oyer,  and  whidi  is  within  set 
finrtfa  upon  such  oyer  thereoi^  to  wit,  at^  ftc ;  that  the 
tfud  agreement  was  made^  and  the  said  indenture  was 
sealed  and  delivered  in  die  lifetime  of  «7.  BradskaiDf  and 
he^  at  the  time  of  making  the  said  agreement,  and  also 
at  the  time  of  sealing  and  delivering  the  said  indenture^ 
was  afflicted  with  the  said  mortal  disease  and  fai  lextreme 
dai^er  of  his  life,  and  that  his  life  was  thereby  then 
greatly  despaired  of;  and  that  the  said  T.  J.  Trqffbrd 
luid  the  said  £•  F.  Fox^  at  the  time  of  making  the  said 
agteement,  and  also  at  the  time  of  seding  and  delivm^ 
tbe  said  indenture,  well  knew  and  bdUieved  that  the  said 

U  u  S  J.  Brai^ 
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1834«       J'  Bradskcm  was  afflicted  with  the  said  mortal  disease, 
-  and  was  in  extreme  danger  of  his  life,  and  that  his  life 

against  was  thereby  then  greatly  despaired  of,  to  wit,  at,  &c. 
CHI8KBB.  aforesaid ;  that  the  said  agreement  was  made  and  con- 
cluded, and  the  said  indenture  was  sealed  and  deli- 
▼ered,  without  any  knowledge  or  privity  whatsoever 
of  the  said  G.  Uppleby^  and  without  any  intention  to 
present  the  said  G.  Uppleby  to  the  said  church  when 
it  should  become  vacant  But  whether  or  no^,  upon  the 
whole  matters  aforesaid  by  the  jurors  aforesaid  in  form 
afoifesaid  found,  the  said  T.  J»  Trqffbrd  did  grant, 
bargain,  sell,  and  demise  unto  the  said  plaintiff,  his  ex- 
ecutors, administrators,  and  assigns,  the  advowson,  do- 
nation, right  of  patronage,  presentation,  and  free  dispo- 
sition of,  in,  and  to  the  within  named  church  in  the 
pleadings  within  mentioned,  with  the  rights,  members, 
and  appurtenances  thereunto  belonging,  in  manner  and 
form  as  the  said  plaintiff  hath  in  the  first  and  last  counts 
of  the  declaration,  or  either  of  those  counts,  in  that 
behalf  alleged,  or  in  manner  and  form  as  is  stated  in  the 
oyer  of  the  said  indenture  within  set  forth,  the  jurors 
aforesaid  are  altogether  ignorant  And  whether  or  not, 
upon  the  whole  matters  aforesaid  in  form  aforesaid 
found,  th^  said  71  J.  Trafford^  whilst  the  said  church  was 
full  of  the  said  J.  Bradiha*m^  being  the  incumbent 
thereof,  did  grant,  bargain,  sell,  and  demise  unto  the 
said  plaintiff,  &c.  the  said  advowson,  donation,  right  of 
patronage,  presentation,  and  free  disposition  of,  in,  and 
to  the  church  in  the  pleadings  within  mentioned,  with 
the  rights,  members,  and  appurtenances  thereunto  be- 
longing, in  manner  and  form  as  the  said  plaintiff  hath 
in  the  declaration  in  that  behalf  alleged,  or  in  manner 
and  forpoi  as  is  stated  in  the. oyer  of  the  said  indenture 

within 
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within  set  forth,   the  jurors  aforesaid  are  altogether       1824« 

ignorant.     And  whether  or  not,  upon  the  whole  mat- 

ters  aforesaid  by  the  jurors  aforesaid  in  form  aforesaid       agamu 

.  The  Bishop  of 

ibmid,  it  was  corruptly,  simoniacally,  and  unlawfully,  Cwvcim 
and  against  the  form  of  the  statute  in  such  case  made 
and  provided,  agreed  by  and  between  the  said  T.  J. 
Trocfford  and  the  said  plaintiff,  in  manner  and  form  as 
the  said  defendant  hath  above  in  his  within  mentioned 
foarth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth, 
eleventh,  twelfth,  thirteenth,  fourteenth,  and  fifteenth 
pleas,  or  any  of  them  alleged,  the  jurors  aforesaid  are 
altogether  [ignorant ,  and  thereupon  they  pray  the  ad- 
vice of  the  said  justices  here.  And  if,  &c.  (in  the  com- 
mon form.)  Upon  this  special  verdict  judgment  was 
given  for  the  defendant  in  the  court  below ;  whereupon 
the  plaintiff  brought  a  writ  of  error,  &nd  assigned  the 
common  errors.  The  case  was  argued  in  last  Trinity 
term  by 

Parke  for  the  plaintiff  in  error.  The  simple  question 
for  the  Court  is,  whether  the  sale  of  a  next  presentation, 
the  incumbent  being  in  extremis,  be  or  be  not  simoniacal, 
the  purchase  not  having  been  made  with  a  view  to  the 
nomination  of  any  particular  person.  There  is  neither 
principle  nor  authority  for  saying  that  such  a  contract 
is  simoniacal.  Barret  v.  Glvbh  {a)  is  expressly  in  point 
for  the  plaintiff.  There  an  advowson  was  brought  by 
Barret^  he  having  notice  that,  at  the  time  the  then  in- 
cumbent was  in  extremis,  the  question  arose  as  to  the 
next  presentation,  and  it  was  held  that  Barret  was  en- 
titled to  it,  the  church  not  being  actually  void  at  the 

(fl)  2  W.  BU  1052. 

U  u  3  time 
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1824.       time  of  the  sale.     That  case  is  also  reported  from  a 
"  MS.  note  in  Bac.  Abr»  Simony  (A).     It  was  moch  dis- 

agabui  cussed  in  Greenwood  v.  Bishop  of  London  (a),  and  neither 
Cmn^  ^^  that  case,  nor  in  any  other  does  it  appear  that  the 
propriety  of  the  decision  of  the  court  of  C.  P.  has  been 
doubted.  If  it  was  correct,  this  case  must  be  governed 
by  it,  for  it  was  in  effect  deciding  that  by  such  a  con- 
tract all  future  presentations  passed,  and  if  the  next 
presentation  might  pass,  with  others,  why  should  it  not 
pass  alone  ?  The  court  below  were  of  opinion  that  sudi 
would  be  the  consequence,  and  therefore^  in  giving 
judgment  for  the  defendant,  said,  that  Barret  v.  GhM 
was  not  correctly  decided.  The  question  turhs  upon 
the  31  Eliz.  c.  6.  s*  5.,  which  was  passed  to  prohibit 
patrons  from  making  tjheir  selection  of  incumbents  from 
improper  or  corrupt  motives.  The  patron  of  the  church 
for  the  time  being  cannot  therefore  take  a  reward  for 
presenting.  But  the  patron  may  lawfully  be  changed, 
and  therefore,  when  the  church  is  full,  any  portion  of 
the  patronage  may  lawfully  be  sold,  and  then  the  new  pa- 
tron cannot  receive  a  reward  for  presenting.  The  right 
to  convey  the  patronage  exists  to  the  last  moment  when 
the  church  is  full.  In  JVatson*s  Complete  Incumbent  (i), 
the  cases  where  the  sale  of  a  next  presentation  has  been 
held  bad  are  collected,  and  it  appears  that  every  one  of 
them  is  clearly  distinguishable  from  the  present.  In  each 
of  them  the  next  presentation  was  conveyed  as  a  cloak  for 
a  simoniacal  contract,  or  the  clerk  purchased  for  himself, 
or  the  purchase  was  made  with  a  view  to  the  presentation 
of  a  particular  person.  The  leading  case  on  that  subject 
is  Winchcombe  v.  The  Bishop  of  Winchester  and  Pulles- 

(a)  I  Marsh.  292,  (6)  P.  52. 

tan. 
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toju{a)  There  the  next  turn  was  conveyed  to  JEbdem 
by  the  patron  Waller^  as  a  cover  for  a  simoniacal  con- 
tract between  him  and  Say,  the  clerk.  In  Kitchen  y« 
Calvert  {b)  it  is  said,  that  *^  if  A.  buys  the  next  pren 
sentation,  intending  to  present  B^  and  afterwards  doe$ 
present  him,  by  averment  and  good  pleading  the  pre- 
sentment of  B.  shall  be  void."  That  shews,  that  in 
order  to  make  the  contract  illegal,  it  must  appear  on 
the  record  that  it  was  entered  into  with  a  view  to  pre- 
sent  a  particular  person;  and  there  the  bargain  was  nc|b 
made  until  the  church  was  actually  vacant.  Her^  by 
the  special  verdict  it  is  expressly  found,  that  Upplehy 
the  clerk  was  not  privy  to  the  transaction,  and  that  this 
plainti0^  Fox^  did  not  make  the  purchase  with  a  view  to 
his  presentation.  The  church  was,  in  fact,  full  at  the 
time  when  the  contract  was  coihpleted.  Had  the  tenant 
for  life  of  the  advowson  died  under  such  circumstances, 
the  next  presentation  would  have  gone  to  the  remainder- 
man. The  only  question  for  the  Court  is,  whether  the 
incumbent  was  then  still  living.  They  cannot  aitertain 
any  nice  distinctions  as  to  the  probability  of  an  early 
vacancy.  After  avoidance  at  common  law  the  pre- 
sentation could  not  be  granted,  it  being  then  a  fruit 
fallen  and  a  mere  personal  privilege,  Brooke^ %  case.(c) 
And  that  explains  the  decision  in  Baker  v.  B^gers*  ((2) 
There  the  church  was  vacant  when  the  bargain  for  the 
next  presentation  was  made^  but  as  that  could  not  then 
be  sold,  the  presentation  by  Baker  the  pHrchaser  was 
in  law  the  presentation  of  Broughtan  the  owner  of  the 

(a)  ffob.  165.     N9y.^5.  S.  C.  (6)  Lane^  103. 

(c)  Cro.  EUx,  174.     1  Leon.  167.    SLeoiu  256.    Dyer,  282.,  in  mar- 
gin, S.  C. 

(d)  Cro.  ElUk  789* 

U  u  4  «  advowson; 
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1824.        advowson ;  that  was  clearly  simoniacal,  for  Baker  had 
'  paid  him  ISOL  for  it.     But  as  long  as  the  church  re- 

ugamti        mains  full  that  reasouincr  docs  not  apply.     In  Walker  v. 

The  Biihop  of  ^  r       i       i 

GBiorsftt  Hamerdy  (a)  the  church  was  in  law  vacant,  for  the  then 
incumbent  was  merely  in  by  usurpation.  This  is  not  a 
<;a8e  within  the  31  Eliz.  c.  6. ;  and  in  Bishop  of  Si.  David's 
V.  Lucj/{b)j  Lord  Holt  says,  that  this  Court  cannot  take 
notice  of  any  offences  as  simoniacal,  except  those  pointed 
out  by  that  statute.  In  Smith  v.  SheUnime  {c)^  it  was 
held  that  the  purchase  of  a  next  presentation,  the  in- 
cumbent being  in  extremis,  was  not  void.  J^Best  J. 
That  proceeded  on  the  ground,  that  a  father  might 
make  such  a  purchase  to  provide  for  a  son,  but  that 
principle  has  since  been  denied.]  The  real  objection 
since  taken  to  Smith  v.  Shelbtime  is  that  which  at  the 
lime  was  relied  upon  by  Anderson  C.  J.,  viz.,  that  the 
purchase  was  made  with  the  privity  of  the  son  who  was 
to  be  presented.  In  Com.  Dig,  Esglise^  (N  3.),  it  is  cited 
as  a  contract  made  by  the  clerk,  and  in  Barret  v.  Glubbj 
De  Grey  C.  J.  speaks  of  Sheldon  v.  Brett  (d)^  which  will 
probably  be  cited  for  the  other  side,  as  the  case  of  a 
bargain  made  with  the  privity  of  the  clerk.  Upon  the 
whole,  then,  it  appears  that  at  common  law  the  right  of 
patronage  may,  during  plenarty,  be  sold,  although 
during  vacancy  it  cannot ;  and  there  is  not  a  single  case 
wherein  it  has  been  held  that  a  sale  of  patronage  during 
plenarty  is  rendered  void  by  the  31  Eliz,  c.  6.,  where  the 
contract  was  made  without  any  intention  on  the  part  of 
the  purchaser  to  present  a  particular  person,  and  where 
the  clerk  presented  was  not  in  any  way  privy  to  the 

(a)  Skin.  90.     3  Lev.  115.  S.  C.  (b)  1 2  Mod.  237. 

(c)  Cro,  EHkx  685.     See  ^S*.  C  Moore,  916.        (rf)  fVindu  65. 

trwsaction. 
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transaction.     Here,  a  negative  of  both  those  circum-        1824. 
stances,  being  the  strongest  possible  evidence  of  good  ' 

faith  in  the  transaction,  and  of  the  absence  of  corrupt        afiainti 

T^ie  Bishop  of 

"motive,  is  found  in  the  special  verdict  Caxsxsi^ 


D.  F.  Jones^  contra  It  is  not  necessary  to  discuss  on 
the  one  hand  any  of  the  cases  where  money  was  given 
by  the  clerk  for  the  presentation,  or  where  he  was  privy 
to  the  purchase,  or  on  the  other,  those  where  the  parties 
to  the  contract  did  not  know  that  the  incumbent  was  in 
extremis.  The  question  here  is,  whether  a  grant  of  the 
next  presentation,  made  for  money,  the  parties  knowing 
that  the  incumbent  was  in  extremis,  can  be  good  al- 
though the  clerk  were  not  privy  to  the  transaction.  In 
all  the  cases  where  the  sole  of  an  advowson  or  present- 
ation has  been  held  good,  the  purchase  has  been  effected 
with  a  view  to  have  a  property  in  the  thing  sold,  and 
not  merely  a  personal  privilege.  Now,  here  the  church, 
although  literally  full,  was  in  effect  vacant.  It  was 
held  very  early,  that  by  a  grant  of  an  advowson,  the 
chmxh  being  empty,  the  next  presentation  would  not 
pass.  Jenh  5  Cent,  {a)  Stephens  v.  Wall,  {b)  It  would 
be  void  on  the  ground  of  public  policy,  even  if  no  mooiy 
passed.  In  some  cases  it  is  said  to  be  void,  because  the 
sale  is  of  a  chose  in  action ;  in  others  because  it  is  a 
personal  trust.  Bishop  of  Lincoln  v.  Wdfentoiu  {e) 
{^Hdroyd  J.  It  is  then  severed  from  the  advowson  and 
goes  to  the  executor.]  The  only  question  is,  whether 
it  be  necessary  to  shew  privity  in  the  clerk.  Baker  v. 
Rogers  shews,  that  under  such  circumstances  the  grant 


(n)  236.  c.  15.  (&)  Djfcr,  282  b,     1  Jnd.  15. 

(c)  3  Burr.  1504,  *^ 

is 
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1 824  •       ^^  ^<^df  although  the  clerk  be  not  privy  to  the  transaction, 
— —       but  he  is  not  thereby  subjected  to  the  penalties  of  the 

Pox 

against       Statute^  Dr.  HuUhinsorC^  case  (a),  and  S/iz5^.154.     In 
^*Q^^JJ  ^  this  case  too,  the  sale  was  of  the  next  turn  only,  and 

not  of  the  advowson.  The  incumbent  was  not  merely 
sick,  but  at  the  point  of  death*,  and  the  spedal  verdict 
finds  that  he  died  siz  hours  after  the  contract  was 
made.  Surely  it  would  be  a  fraud  upon  the  policy  of 
the  law  to  hold  such  a  contract  good.  The  policy  of 
the  law  is  to  avoid  the  danger  of  a  simoniacal  present- 
ation, and  for  that  reason  the  purchase  of  the  next  torn 
has  been  held  void  when  effected  with  a  view  to  pre^ 
sent  a  particular  person,  Kitchen  v.  Calvert,  {b)  The 
case  oiSheldou  v.  Brett  expressly  decided  that  the  grant 
of  the  next  avoidance  for  money  when  the  person  was 
sick  in  his  bed,  ready  to  die,  was  simony ;  and  although 
it  is  said  by  De  Grey  C.  J.  in  Barret  v.  Glttbb^  that  the 
clerk  was  privy,  yet  nothing  of  that  kind  is  suggested 
in  the  report.  The  stat.  31  Eliz.  c.  6.,  although  penal, 
yet  has  received  a  liberal  construction,  in  order  to  reach 
the  evil  for  the '  remedy  of  which  it  was  passed.  JUac- 
kaller  v.  Todderick.  {c)  Band  v.  Glubbj  the  only  case 
which  presses  upon  the  defendant,  is  in  some  d^ee 
distinguishable ;  that  was  not  the  sale  of  the  next  turn 
alone,  but  of  the  advowson,  and  that  after  a  long  ne- 
gotiation, which  circumstances  rebutted  the  idea  that 
the  bargain  was  made  with  a  view  to  an  immediate 
presentation.  It  may  be  asked  at  what  period  of  the 
incumbent's  life  the  right  to  dispose  of  the  next  turn 
ceases  ?    It  is  unnecessary  to  determine  that,  for  where- 


(o)  12  Co.  101.  {b)  Lane,  102. 

(c)  Cro.  Car.  337.  S55,  361. 

ever 
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ever  it  appears  that  the  contract  was  made  with  a  view        1824. 
to  an  immediate  presentation^  it  is  a  fraud  upon  the       """^ 

Fox 

policy  of  the  law.  and  therefore  void.  agamM 

.  TtM  Biihop  of 

Cur.  ad.  viM.      Ci 


Abbott  C.  J.  In  this  case,  we  think  the  judgment 
of  the  court  below  ought  to  be  affirmed.  Our  judgment 
is  founded  upon  the  language  of  the  statute  31  Eliz*  c.  6., 
and  the  well  known  principle  of  law,  that  the  provisions 
of  an  act  of  parliament  shall  not  be  evaded  by  shift  or 
contrivance.  The  authorities  quoted  at  the  bar  are,  to 
a  certain  extent,  conflicting,  and  not  easily  reconcileable 
with  each  other.  The  decision  mentioned  by  Hidton  J. 
as  quoted  in  Winch*  68.  might  perhaps  be  a  strong 
authority  in  favour  of  the  defendant,  if  we  were  possessed 
cyf  all  the  &ct8  of  the  case,  but  unfortunately  we  are 
not  It  is  met  too  by  the  case  of  Barrett  v.  Ghttb  (a\ 
which  certainly  contains  the  opinion  of  very  learned 
judges  in  favour  of  the  validity  of  the  ,sale  of  the 
next  turn,  made  when  the  death  of  the  incumbent  is 
expected  speedily  to  take  place.  But  that  case  has  not 
the  full  weight  of  a  judicial  decision,  because  it  does  not 
^pear  to  have  been  acted  upon.  For,  upon  reference 
to  the  minutes  of  the  decree  in  the  Register  BooJc^  it 
appears  that  the  Lord  Chancellor  decreed  a  conveyance 
of  the  advowson,  and  gave  costs  to  the  plaintifis,  the 
purchaser  and  his  clerk ;  but  he  did  not  decree  an  in- 
junction to  restrain  the  seller  from  prosecuting  his  quare 
impedit,  which  we  think  he  would  have  done^  if  he  had 
thought  the  purchaser  entitled  to  the  presentation,  it 
being  clear^  that  the  seller  must  prevail  in  the  quare 
impedlt,  if  permitted  to  prosecute  it,  because  the  advow* 

(a)  2W*SL  IWk 

son 


v». 


656  '  CASES  iw  HILARY  TERM 

1824.       son  had   only   been  contracted  for,  and  not  actually 
-  conveyed  before  the  benefice  became  void;  and  if  the 

Fox 

ag^t       Lord  Chancellor  had  thought  the  purchaser  entitled  to 
CscsTu*      the  presentation,  he  should  have  ordered  the  seller  to 
present  the  purchaser's  nominee,  as  in  the  case  of  a 
mortgage,  this  being  the  only  mode  in  which  such  no« 
minee  could  be  entitled  to  institution  to  the  benefice. 
Further,  it  appears  by  the  register's  book,  and  also  by 
the  report  in  Dickens,  that  there  had  been  a  treaty  for 
the  purchase  of  the  advowson  of  some  continuance  be- 
fore the  final  close  of  the  bai*gain,  and  it  does  not  appear 
that  the  vendor  knew  of  the   incumbent's   dangerous 
state  when  the  contract  was  made.     This  treaty,  how- 
ever, was  not  mentioned  in  the  case  sent  by  the  Lord 
Chancellor  to  the  Court  of  Common  Pleas.      In  the 
present  case  no  antecedent  treaty  is  found  by  the  verdict, 
but  the  contract  made  on  the  12th  o(  November,  and  the 
conveyance  of  that  date,  are  the  only  facts  found  on  this 
part  of  the  case,  and  we  cannot  presume  any  other. 
Let  us  then  direct  our  attention  to  the  language  of  the 
statute,  and  to  the  facts  found  by  this  special  verdict. 
The  statute  was  made,  as  appears  by  the  preamble  to 
the  fifth  section,  which  is  incorrectly  printed  at  the  end 
of  the  fourth,  for  the  avoiding  of  simony  and  corruption 
in  presentations  to  benefices,  &c.     By  the  fifth  section, 
it  is  enacted,  that  if  any  person  shall,  for  any  sum  of 
money,  &c.  directly  or  indirectly,  or  for  or  by  reason  of 
any  promise  of  any  money,  &c.  directly  or  indirectly  pre- 
sent any  person  to  any  benefice  with  cure  of  souls,  or  give 
or  bestow  the  same  for  or  in  respect  of  any  such  corrupt 
cause,  or  consideration,  then   every  such  presentation 
shall  be  utterly  void,  and  the  Queen  and  her  heirs,  &c. 
may  present  for  that  one  time  or  turn.     Now  it  is  clear 
that  he  who  enables  another  to  do  any  act,  which  with- 
out 
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out  such  enabling  the  other  could  not  do,  may  be  justly       1824. 

said,  in  many  cases,  to  do  that  act  indirectly  at  least,  if 

not  directly.     What  then  are  the  facts?     It  is  found        agairut 

The  Bishop  of 

that  on  the  1 2th  of  November,  1 8  ]  9,  Bradshaw  the  incum-  CnBaTKB. 
bent  was  afflicted  with  a  mortal  disease,  so  that  he  was 
then  in  extreme  danger  of  his  life,  and  his  life  was 
thereby  then  greatly  despaired  of;  that  he  continued 
to  be  so  afflicted  with  such  mortal  disease,  and  in 
extreme  danger  of  his  life,  and  his  life  was  and  con- 
tinued to  be  so  greatly  despaired  of  until  the  time 
of  his  death,  and  that  he  died  on  the  same  12th  of  JVb- 
vembeTj  about  half  after  eleven  at  night.  That  on 
the  same  12th  of  Novemberj  about  ten  minutes  after  three 
in  the  afi;ernoon,  an  agreement  was  made  and  con- 
cluded between  Traffbrd,  who  was  then  seised  of  the 
advowson  for  his  life,  and  the  plaintiff,  for  the  sale  by 
Trccffbrd  to  the  plaintiff  of  the  next  turn  or  present- 
ation, in  consideration  of  6000/.  That  on  the  same 
J  2th  of  November,  and  immediately  after  making  the 
agreement,  Trqffbrd  and  the  plaintiff,  in  pursuance  of  the 
agreement,  and  as  an  expedient  to  carry  it  into  effect^ 
and  to  convey  the  next  presentation  alone,  executed  the 
deed,  of  which  the  defendant  has  had  oyer  (being  that 
on  which  the  plaintiff's  title  is  grounded)  and  which 
purports  to  be  a  conveyance  of  the  advowson  by  TVaf- 
ford  to  the  plaintiff  and  his  executors  for  ninety-nine 
years,  if  Trqffbrd  shall  so  long  live.  It  is  further  found, 
that  at  the  time  of  making  the  agreement  and  executing 
the  conveyance,  Bradshaw  the  incumbent  was  afflicted 
with  the  said  mortal  disease  and  in  extreme  danger  of 
his  life,  and  his  life  thereby  then  greatly  despaired  of; 
and  that  Trajffbrd  and  the  plaintiff,  at  the  time  of 
making  the  agreement  and  executing  the  indenture  well 
knew  and  believed  that  Bradshano  was  afflicted  with  the 
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1824.  s^  mortal  disease^  and  was  in  great  danger  of  his  life^ 
'"  and  that  his  life  was  thereby  then  greatly  despaired  o£ 

atamti  This  finding  is  precisely  according  to  the  allegatiaas  in 
Cmo^  ^  seventh  and  some  other  pleas,  and  it  differs  from 
the  allegations  in  the  sixth  plea,  by  substituting  the 
knowledge  and  belief  found  by  the  jury  for  a  knowledge 
of  the  mortal  disease,  extreme  danger,  and  the  despair 
of  life^  and  a  belief  that  death  hjoos  faxt  approaching  t 
in  which,  however,  there  is  certainly  no  substantial  di^ 
&rence.  Can  it  then  be  said  that  an  agreonent  fcnr  the 
sale  of  a  next  presentation,  at  a  moment  when  the  in- 
cumbent is,  and  is  also  known  to  b^  afflicted  with  a 
mortal  disease  and  in  extreme  danger  of  life^  that  is^ 
at  the  point  of  death,  fi:)Uowed  by  a  deed,  purporting 
to  be  a  conveyance,  not  of  the  next  presentation^  my 
cording  to  the  agreem^t,  but  of  a  term,  which  may 
happen  to  include  two  or  more  presentations,  but  in- 
tended  only  to  convey  the  next  presentation,  is  not  a 
manifest  evasion  of  the  provisions  of  the  statute^  ^xA 
an  indirect  presentation  of  the  clerk  of  jPor,  the  buyer, 
by  Traffbrd^  the  seller.  If  it  be  an  evasion  of  the 
statute^  it  must  be  void  according  to  general  principles, 
and  to  the  opinion  on  this  statute  intimated  by  Lord 
HardtDicke  in  the  case  of  Grey  v.  Hesketh  (a),  and  to  the 
well  known  doctrine  under  the  bankrupt  laws,  that  a 
voluntary  payment  made  by  a  man  on  the  eve  of 
bankruptcy  to  a  favoured  creditor  for  the  purpose 
of  giving  to  such  creditor  a  particular  benefit,  and 
thereby  eluding  the  rateable  distribution  for  whidi 
those  laws  provide^  is  utterly  void,  and  the  money  may 
be  recovered  by  the  assignees  under  the  commission. 
In  our  opinion,  however,  the  presentation  made  under 

these 


IN  THE  4th  &  5th  Yeahs  of  GEORGE  IV.  650 

these  circumstances  b  an  indirect  presentation  by  Tm^       1824. 
fordj  the  seller.     It  is,  hoWever,  further  found,  that  the       ~ 

Foe 

agreement  was  made,    and  the  conveyance   executed        a&ma 

.  .  "n*®  Biaiop  of 

without  the  knowledge  or  privity  of  Uppleby^  the  clerk      C^ocsziiu 

afterwards  presented  by  the  plainti£^  and  without  any 
intention  to  present  Uppleby  to  the  church  when  it 
should  become  vacant  But  the  privity  of  the  clerk  is 
not  a  necessary  ingredient  in  a  corrupt  or  simoniacal 
contract,  as  appears  by  several  of  the  cases  quoted  at 
the  bar,  and  particularly  by  Baker  v.  Rogers.  In  that 
case  a  purchase  of  the  next  presentation  for  money 
one  day  after  the  vacancy  of  the  benefice  was  allowed 
to  be  void,  because  it  was  a  fruit  fallen  and  a  chose 
in  action  not  assignable ;  and  the  presentation  was  also 
hdd  to  be  simoniacal,  although  die  cleric  presented  by 
the  purchaser  was  not  informed  of  the  facts  until  after 
his  induction.  Neither  is  an  intention  to  present  a  par« 
ticular  individual  a  necessary  ingredient ;  it  may  be^  that 
the  plaintiff  intended  to  present  some  otlier  individuid, 
who^  coming  to  a  knowledge  of  the  bature  of  the  con- 
tract, might  refuse  the  presentadon;  or,  that  he  in- 
tedded  to  look  out  among  a  class  of  persons  of  particular 
habits,  doctrines,  or  tenets,  or  that  he  chose  to  gratify 
his  liberality  by  making  a  valuable  gift  to  some  person 
to  be  selected  only  for  his  general  piety  and  learning. 
But  these  intentions  do  not  affect  the  substance  of  the 
transaction  itself;  the  transaction  may  be  unlawful,  though 
the  use  intended  to  be  made  of  it  was  innocent,  or  even 
laudable.  The  contract  makes  the  simony,  Moore^  914. 
I^  therefore,  the  substance  of  the  transaction  be^  as  we 
think  it  is,  a  bargain  with  Trqffbrd  for  money,  that  he 
shall,  by  means  of  a  conveyance  to  the  plaintiff  and 
therdi>y  in  the  pUuntiff's  name^  present  a  cleric  to  a 

beofifice  which  the  parties  coonder  asMJ&Mmeand 

fonn 
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1824.       ^^^"^  ^^ly>  ^"^  vacant  in  reality,  the  transaction  is  un- 
■        lawful,  and  the  presentation  is  void.     It  has  been  con- 

agmnst  tended,  that  if  this  presentation  be  held  void,  there  will 
CbiLwe!  ^  be  an  opening  to  many  questions  and  much  litigation ; 
that  the  only  true  criterion  of  a  simoniacal  contract,  is 
the  actual  vacancy  of  the  living ;  that  if  a  conveyance 
made  a  few  hours  before  the  death  of  a  sick  incumbent 
be  void,  what  shall  be  said  of  a  conveyance  made  a  few 
days,  or  weeks,  or  months,  the  incumbent  being  ill  and 
not  expected  to  live  long.  To  all  this  I  would  answer^ 
that  the  statute  itself  does  not  notice  the  vacancy  of  the 
benefice,  so  that  vacancy  is  not  made  by  any  words  of 
the  statute  essential  to  a  corrupt  contract ;  and  it  is 
consistent  with  the  voords  of  the  statute^  that  a  contract 
may  be  corrupt  though  the  church  be  full.  No  persoD) 
I  think,  would  doubt  that  a  sale  of  the  next  presentation 
for  money,  accompanied  by  an  agreement  for  an  imme- 
diate or  speedy  resignation,  would  be  within  the  statute. 
And  if  vacancy  be  not  essential  to  a  corrupt  contract, 
we  must  look  to  the  particular  facts  and  circumstances 
of  a  case  to  ascertain  the  true  nature  and  character  of 
a  contract..  I  need  not  here  repeat  the  facts  of  thb 
case.  I  hope  they  are  such  as  have  not  often  happened, 
and  arc  not  likely  soon  to  happen  again,  and  our  judg- 
ment will  be  an  authority  only  for  a  case  of  similar 
circumstances,  and  not  for  any  case  of  a  mere  expect- 
ation of  early  vacancy  from  the  apparent  ill  heahh, 
age,  or  infirmity  of  an  incumbent,  of  which  expectation 
the  fulfilment  may  be  long  delayed  or  wholly  frustrated; 
for  we  consider  the  present  to  be,  as  I  have  before 
said,  the  case  of  a  church  fiiU  in  name  and  form  only, 
but  vacant  in  substance  and  reality,  and  known  so  to 
be  by  the  contracting  parties,  who  dared  not  to  exhibit 
their  contract  in  its  true  shapes  but  endeavoured  to 

doak 
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doak  and  mask  it  by  the  semblance  of  a  conveyance^        1824. 

more  extensive  in  its  formi  but  limited  in  operation,  by 

their  mutual  ac^reement  to  the  sole  object  of  their  con-        ogmnsi 

.  .  The  Bishop  of 

tract,  which  was  an  immediate  and  single  presentation      Cutcruu 
to  a  benefice  about  which  the  parties  treated  as  if  it  was 
then  actually  vacant.     For  these  reasons  the  judgment 
of  the  court  below  is  to  be  affirmed. 

Judgment  affirmed. 


John  Card  and  David  Cannan  against 

William  Hope. 

r^OVENANT  upon  an  indenture  bearing  date  the  9th  A.wAS. 

of  Decembetj  18 IS,  which  recited  that  Card  and  ofnuiefiztceBth 
Cannan  were  together  legally  indtled,  and  stood  possessed  and  abo  hx^ 
of,  and  interested  in,  nine  sixteenth  shares  or  parts  of  the  ^JS^^J^^Jri,) 
ship  Herefordshire^  at  that  time  commanded  by  Captain  ^/ri^eonSi 
John  Money,  and  under  a  charter-party  for  freight  to  the  *|^'    ^f^ 
East  India  Company  for  six  successive  voyages  to  and  «  ooveiuuit  Umc 

^     ^  ^^  C  should  be 

from  the  East  Indies^  two  of  which  voyages  had  been  appointed  to 

the  conunand 

performed;  and  that  the  defendant,  Hapef  had  con- of  the  ship,  and 
tracted  with  Card  and  Cannan  for  the  purchase  of  five  should  oontinue 
sixteenth  shares  or  parts  of  the  ship  at  the  price  of  ^,„J[L^^ 
22,0002.,  and  upon  the  terms  thereinafter  specified ;  and  ^^JJl^"' 
that  Hope  should  be  appointed  to  the  command  of  the  d«ct  the  trades. 

^  ^'^  menandap« 

point  aU  the 
officers ;  and  that  if  C  should  relinquish  the  command,  or  die,  ^.  and  B»  should  appoint 
such  fit  person  to  succeed  him  as  might  be  approved  of  by  him  or  hu  executors,  or  that  he 
or  they  might  nominate  a  fit  person  to  the  command  in  his  stead,  and  that  A*  and  B» 
abonld  be  employed  as  the  agent  of  C  in  the  concerns  of  the  ship ;  and  if  C  should  be 
minded  to  sell  all  or  any  of  his  shares,  he  might  do  so,  upon  condition  that  the  purchasers 
should  abide  by  the  stipulations  in  the  deed,  and  not  remove  A.  and  B.,  or  the  surriror  of 
them,  from  being  managing  owners,  so  long  as  they  should  perform  the  stipulations  on  their 
part :  HM,  that  although  the  covenant  to  continue  A.  and  B.  as  C's  agents  in  the  oon- 
cerna  of  the  ship  might  be  lawful  if  it  stood  akme,  yet  the  deed  being  founded  on  a  contract 
for  the  sale  of  the  shares,  with  a  stipulation  for  the  appointment  to  the  oommandi  and  the 
CQOtimiaDoe  of  the  management^  it  waa  iUegid  $nd  tomL 

Vol.  II.  X  X  ship 
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the  ship,  so  long  as  they  or  he  should  be  desirous  to  con-^  1824* 

tlnue,  and  should  foithfully  and  to  the  best  of  th«r  or  — — 

his  ability  attend  to  and  ccmduct  the  concerns  of  the  agtdnti 


ship.  And  that  so  soon  as  the  ship  should  hare  com* 
pleted  her  next  or  third  voyage,  Hope  should,  if  that 
event  should  not  have  before  taken  place,  be  appointed 
to  the  command  of  the  ship  on  all  her  future  and  suc- 
ceeding voyages,  both  for  and  during  the  continuance 
of  the  then  charter-party,  and  such  other  voyages  as^ 
after  the  expiration  or  other  determination  thereof,  she 
might  undertake  or  perform ;  and  that  Card  and  Cannan^ 
or  the  survivor  of  them,  as  such  managing  owner  or 
owners,  should  do  all  necessary  acts  to  have  Hope  et* 
feetinlly  invested  with  the  command  of  the  ship  ac€X>rd« 
itig  to  the  rules  of  the  service  of  the  East  India  CJompany ; 
and  that  Hope  should  have  and  enjoy  all  the  usual  ad- 
vantages appertaining  to  and  to  be  derived  fran  such 
aj^intment  and  command;  and  Ibrthei*,  that  in  case 
Hope  should  from  ill  health,  or  from  any  other  cAtise^ 
retire  from  and  resign  the  command)  or  that  he  should 
depart  this  life  before  he  should  be  appointed  to  or 
assume  the  command,  or  while  holding  die  smne^  of 
as  the  case  might  be,  that  Card  should  be  at  liberty  to 
appoint  a  fit  and  proper  person  as  a  Successor  to  Hcptf 
upon  such  terms  as  might  be  approved  of  by  Hope  of 
bis  executors,  &c. ;  or  upon  such  terms  as  Hope^  his 
executors,  &c.  might  be  able  to  obtain  on  the  nomt« 
nation  and  appointment  of  such  successor;  and  ill 
case  Card  should  decline  to  appoint  such  successor  on 
the  terms  aforesaid,  then  that  Hope  or  his  executors^ 
6ic.  should  be  permitted  to  appoint  in  his  stead  a  fit 
and  proper  person  to  the  command  of  the  ship ;  and 
Iftat  such  person  90  ftppcniited^  rfi6uld  be  entitled  to 

Xx  2  aU 
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and  homeward  voyages,  as  he  might  from  time  to  1824. 
time  make  and  have  on  board  the  same  ship,  whether  ^ 
the  same  consisted  of  goods  or  specie :  and  that  Card  and  «g««| 
Cannarii  or  the  survivor  of  them,  as  such  managing 
owners  or  owner  as  aforesaid,  should  have  the  right  of 
nominating  and  appointing  all  the  other  officers  to  serve 
on  board  the  ship,  and  that  Hope  should  and  would,  on 
such  nomination  and  appointment,  present  from  time  to 
time,  and  at  all  times  thereafter,  all  and  every  such 
officers  to  the  Honourable  Court  of  Directors  of  the 
East  India  G>mpany,  in  order  to  their  being  confirmed 
in  their  respective  stations:  that  Card  and  Cannan^ 
or  the  survivor  of  them,  should  and  might  select  and 
appoint  the  several  tradesmen  and  artificers  for  the 
outfit  and  repairs  of  the  ship  on  her  several  voyages,  so 
long  as  the  said  last-mentioned  right  of  appointment 
was  exercised  and  used  by  Card  and  Cannon^  and  the 
survivor  of  them,  to  the  best  advantage  and  interest  of 
Hope^  and  the  other  owners  of  the  ship:  that  la 
case  Hopcj  or  his  heirs,  executors,  or  administrators, 
should  be  minded  and  desirous  to  sell  and  dispose 
of  the  whole  or  any  of  the  said  five-sixteenth  shares, 
that  he  or  they  should  be  at  liberty  so  to  do,  upon  the 
condition  and  express  proviso,  that  any  person  or 
persons  so  purchasing  the  whole  or  any  of  the  said 
shares  should  abide  by  and  perform  all  the  several 
terms,  conditions,  stipulations,  contracts,  and  agree- 
ments thereinbefore  expressed,  declared,  and  agreed, 
and  should  do  no  act  or  deed  to  remove  or  displace  Card 
and  Cannany  or  the  survivor  of  them,  from  being  the 
managing  owners  or  owner  of  the  said  ship,  or  the 
agents  or  agent  of  the  then  or  any  future  captain,  so 
long  as  they  continued  to  observe  and  keep  all  the 

X  x  S  sev^al 
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authorities  were    cited,    Chippendale  v.   Tomlins(m{a\        1824, 
Silk  V.  Osbom  (J),  Evans  v.  Brown  (c),  Fowler  v.  Doton  (i)>        eli» 
Webb  V.  JFox  (^ ),  JP/oorf  v.  Finlay  (/),  Oar*  v-  Calvert  {g\        ^JS 
Wetherali  v.  Geering  (A),  and  Brooke  v.  Hewitt,  (f ) 

In  the  course  of  the  argument  it  was  suggested  by  the 
Court,  that  the  deed  itself  might  be  void,  on  the  ground 
that  one  of  the  main  objects  of  it  was  a  bargain  for  the 
appointment  of  a  particular  individual  to  the  command 
of  a  ship  which  was  then  chartered  for  several  succes- 
sive voyages,  and  they  directed  a  second  argument  upon 
this  point.     The  case  was  again  argued  in  this  term  by 

Kcn/ey  for  the  defendant.  This  deed  is  void,  inasmuch 
88  it  appears  to  have  been  founded  on  a  sale  of  the  com- 
mand of  the  ship,  and  the  appointment  and  the  con- 
tinuing of  the  defendant  in  that  command  was  part  of 
the  consideration  for  the  defendant's  covenant  to  cou 
tinue  the  plaintiff  as  managing  owners.  Although  the 
covenant  to  continue  the  plaintifis  ship's  husband  might 
be  legal  by  itself,  yet  if  the  whole  deed  depends  upon  a 
fraudulent  contract  it  is  void.  Now  it  is  clear,  from  the 
recitals  in  this  deed,  that  part  of  the  original  bargain 
was,  that  the  defendant  should  have  the  command  of  the 
ship ;  and  it  is  probable,  therefore,  that  he  either  paid 
something  more  for  the  shares  in  consideration  of  his 
having  that  command,  or  that  his  appointment  was  the 
consideration  for  his  covenanting  to  continue  the  plain- 
tiffs as  managing  owners.     In  either  case  the  plaintiffs 


(a)  1  Cookers £,  Lawi,  406.  (6)  lEqhN.P.C  14a 

(c)  I  Esp.  no.  (rf)  I  Bos.  i  Pul.  44. 

(ff)  7  T.  H.  591 .  (/)  «  Baa  4-  SeaUy,  19. 

(g)  8  TmnU  742.  (A)  12  Vei.  504. 

(i)  3  Ves,  253. 
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mand.  It  does  not  appear  that  the  price  paid  for  the  1824. 
shares  exceeded  their  real  value.  At  all  events,  the  co-  ^ 
venant  to  appoint  the  defendant  to  the  command  is  an  nMainu 
independent  covenant,  and  per  se  is  not  illegal.  As  to 
the  agreement  to  continue  the  defendant  in  the  com- 
mand, that  is  mere  surplusage,  for  the  owners  have  not 
the  power  of  removing  a  captain  without  the  consent 
of  the  East  India  Company.  In  Blackford  v.  Preston  (a), 
it  was  held  that  a  sale  of  the  command  of  a  ship  in 
the  East  India  Company's  service  was  illegal ;  but  ther^ 
evidence  was  given  to  shew  that  it  was  contrary  to  the 
bye-laws  of  the  company.  Here,  the  bye-laws  are  not 
set  out  upon  the  pleadings,  and  the  court  cannot  take 
judicial  notice  of  them.  As  to  the  plainti£&  having  the 
i^pointment  of  other  officers,  there  is  no  danger  of  an 
improper  person  being  appointed ;  because,  before  their 
appointment,  they  must  undergo  an  examination,  and 
be  approved  of  by  the  Company.  As  to  the  profit  to 
accrue  to  the  plaintiffs  as  managing  owners.  The  At" 
tomey-General  v.  Borrodaile  (J),  is  an  authority  to  shew 
that  managing  owners  have  a  right  to  commission.  The 
agreement,  in  fact,  gave  the  plaintifis  no  power  which 
they  did  not  possess  before;  for  the  majority  of  the 
share-holders  in  value  always  have  the  control  over  the 
appointments.  The  plaintiffs,  as  owners  of  nine-six- 
teenths  might  therefore  have  appointed  to  the  command, 
and  if  it  were  a  fraud  upon  the  other  owners  to  agree 
that  the  defendant  should  be  appointed  to  the  com- 
mand, it  must  have  been  equally  fraudulent  for  one 
person  to  hold  nine-sixteenth  shares;  for  by  holding 
that  number  of  shares,  they  acquired  the  power  of  ap- 
pointing themselves  managing  owners,  and  of  appoint- 

(a)  8  r.  i{.  a9».  (h)  I  FriG^,  24S« 

ing 
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18S4.        ing  the  captaia ;  and  having  got  that  power,  tbey  nu^t 
"*r  surely  sell  part  of  Uieir  shares,  retaining  in  themselves 

^<il»»  the  right  to  continue  mana^ng  owners.  Besides,  the 
deed  contains  covenants  for  keeping  proper  accounts. 
In  the  case  of  a  ship  chartered  in  the  common  wajr,  the 
owner  certainly  might  appoint  all  the  officers,  althoa^, 
where  there  is  no  stipulation  to  the  contrary,  that  vp- 
pointment  may  belong  to  the  captain,  Sosierev.  SoBh 
kins,  (a)  Nothing  appears  on  the  pleadings  about  the 
East  India  Company.  This  case,  therefore^  stands  apoa 
the  same  footing  as  any  other.  [_Bai/Ui/  J.  Tlie  case 
which  you  state  was  that  of  a  sole  owner.]  It  af^lies 
equally  to  the  owner  of  a  majority  of  the  shares,  for  he 
must  have  the  control  if  he  pleases  to  exercise  it.  Tbt 
exercise  of  such  a  power  in  the  East  India  Company's 
service  is  in  fact  less  dangerous  than  in  any  other ;  for 
(he  choice  of  the  voyage  does  not  rest  with  the  owners 
and  every  officer  undergoes  a  strict  examination  before 
he  can  be  appointed.  At  all  events,  this  is  a  qnestioD 
which  cannot  be  properly  disposed  of  by  any  triboiial 
but  a  jury ;  for  fraud  is  not  to  be  presumed,  but  ought 
to  be  expressly  found.  ; 
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the  defendant  in  the  concerns  of  the  ship,  and  to  refer        1 824. 
disputes  to  arbitration.     To  each  of  the  first  two  alleged       -^— 

Card 

breaches  of  covenant,  the  defendant  pleaded  specially  agatHst 
the  bankruptcy  of  the  plaintiiF  Card^  before  his  refusal, 
concluding  that  by  reason  thereof  he  was  discharged 
from  his  covenant.  To  these  pleas  the  plaintiffs  de- 
murred ;  and  the  case  was  in  part  argued  on  the  suffi- 
ciency  of  the  pleas  in  last  Michaelmas  term.  In  the 
progress  of  the  argument  on  that  question,  the  Court 
suggested  a  doubt  as  to  the  legality  of  the  deed  itself, 
and  directed  the  case  to  be  argued  upon  that  question, 
which  was  done  in  the  present  term ;  and  we  are  of 
opinion  that  the  deed  is  illegal  and  void,  and  that  judg- 
ment should  be  entered  for  the  defendant,  on  the  insuf- 
ficiency of  the  declaration. 

It  wiU  be  necessary  to  advert  to  several  parts  of  the 
deed  at  some  length,  in  order  to  make  the  ground  of 
our  judgment  intelligible.  After  reading  the  parts  of 
the  deed  before  set  out,  the  Lord  Chief  Justice  proceeded 
as  follows : 

Upon  the  perusal  of  the  deed,  it  appears  to  be  a  sale 
of  five-sixteenths  of  the  ship  to  the  defendant  by  the 
plaintiffs,  then  being  owners  of  nine-sixteenths,  and 
husbands  or  managing  owners  of  the  ship,  founded  upon 
and  accompanied  by  an  agreement  between  those  parties, 
that  the  defendant  shall  be  appointed  to  the  command 
of  the  ship  ;  that  the  plaintiffs  shall  continue  to  have  the 
management  as  husbands,  so  long  as  they  execute  their 
duties  faithfully  and  to  the  best  of  their  ability,  shall 
elect  the  tradesmen,  and  appoint  all  the  officers;  and 
further,  that  if  the  defendant  shall  relinquish  the  com* 
mand,  or  die,  the  plaintiffs  shall  appoint  such  fit  person 
to  succeed  him  as  may  be  approved  of  by  him  or  his 

executorsi 
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the  command  and  the  continuance  of  the  management^        1894* 
if  this  its  foundation  be  ilWaL  it  becomes  invalid,  and        ' 

®  '  Card 

cannot  be  enforced  at  law.     And  we  are  of  opinion  that       ^'lur 
this  contract  is  illegal  and  void* 

The  command  of  a  ship  in  the  service  of  the  Eas^ 
India  Company  is  well  known  to  be  a  matter  of  very 
considerable  value ;  so  likewise  is  the  management  of 
such  a  ship  as  her  husband.  And  it  is  impossible  to 
read  this  deed  without  seeing  that  it  is  a  bargain  for  a 
profit  to  be  derived  to  the  plaintiffs  from  the  appoint- 
ment of  the  defendant  or  his  nominee  to  the  command ; 
the  profit  being  either  a  greater  price  for  the  shares 
sold,  or  the  continuance  of  the  management  and  other 
powers  and  authorities  in  themselves,  or  partaking  pro- 
bably of  both.  And  we  are  of  opinion  that  such  a  con- 
tract is  void,  as  being  contrary  to  the  interest  of  the 
charterers  and  of  the  other  owners.  It  may  be  true, 
as  was  alleged  by  the  learned  counsel  for  the  plaintiffs, 
that  no  person  can  be  appointed  to  the  office  of  com- 
mander, mate,  or  other  officer  in  the  service  of  the  East 
India  Company  without  the  approbation  of  the  Com- 
pany; but  this  will  not  alter  the  case,  for  the  company 
are  entitled  not  only  to  the  security  of  such  inquiry  and 
examination  as  they  may  be  able  to  make  into  the 
fitness  of  the  persons  recommended  by  the  owners,  but 
also  to  the  benefit  of  a  free,  impartial,  and  disinterested 
recommendation,  on  the  part  of  the  owners,  of  the  per- 
sons who  are  to  be  entrusted  with  so  important  a  ser- 
vice as  the  command  and  navigation,  on  a  long  and 
distant  voyage,  of  a  ship  to  be  freighted  with  a  very 
valuable  cargo,  and  having  on  board  a  numerous  crew 
and  many  passengers. 

It 
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the  effect  of  fettering  the  judgment,  and  of  binding  the  1824. 
party  to  concur  in  the  nomination  of  particular  persons,  ^^ 
at  the  peril  of  an  action,  is  a  violation  of  that  duty.  a^*^M 
The  violation  of  duty  becomes  gi*eater  and  more  odious 
if  the  contract  be  founded  on  motives  of  peculiar  gain 
and  advantage  to  the  contractor ;  all  the  part«owners 
ought  to  share  rateably  in  every  profit  that  may  be 
made  of  the  ship.  And  if  such  contracts  could  be 
allowed  by  law,  they  must  operate  as  a  discouragement 
to  persons  to  become  part  owners  of  ships*  The  duty, 
however,  is  owing  not  only  to  the  chaii;erers  and  othelr 
part-owners  of  a  ship,  but  also  to  all  whose  life  or  pro- 
perty may  be  embarked  in  her.  And,  consequently, 
a  violation  of  the  duty  is  contrary  not  only  to  the  in- 
terest of  the  charterers  and  part-owners,  but  also  to 
another  most  important  object,  namely,  the  protection 
and  safety  of  the  lives  and  property  embarked  on  the 
sea.  I  have  already  observed,  that  although  the  char- 
terers in  this  case  may  have  the  control  over  the  ap- 
pointment of  the  officers  of  the  ship,  yet  that  they  are 
nevertheless  entitled  to  the  security  of  a  free  and  im- 
partial choice  of  the  officers  to  be  recommended  to 
them.  And  with  r^ard  to  this  other  owners,  although 
it  may  be  true  that,  by  becoming  owners  at  a  time  when 
a  majority  of  the  interest  was  vested  in  the  plaintifis, 
they  knew  that  this  majority  of  interest  might,  as  it 
respects  themselves,  carry  with  it  every  power  for  the 
exercise  and  continuance  of  which  this  deed  provides ; 
yet  they  might  well  rely,  for  the  faithful  exercise  of  every 
authority,  on  the  interest  which  the  plaintifis  had  in  the 
prosperity  of  the  ship,  as  being  paramount  to  all  other 
considerations.  But  thi^  deed  is  calculated  to  deprive 
them  of  that  security,  because  it  continues  a  very  large 
#  part 
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pftit  of  the  same  powers  in  the  plaintlE^  after  tliar 
interest  in  the  ship  b  dinynished,  and  may,  by  a  at3^ 
4|>*><x  fitrther  severance,  not  onl^r  of  the. interest  retained  by 
thera,  but  of  that  which  they  have  conveyed  to  the  de- 
fendant, accompanied  with  stipulations  and  obligati<MM 
like  those  which  are  contained  in  this  deed,  ultimately 
place  the  entire  management  of  the  ship,  by  land  and 
at  sea,  in  the  hands  of  persons  who  have  very  little  in- 
terest in  her.  So  that  a  deed  like  the  present  is  calcn- 
lated  to  deprive  both  the  charterers  and  the  other  parU 
owners  of  that  security  to  which  they  are  oititled, 
and  on  which  they  must  he  presumed  to  have  rdied 
when  they  assumed  those  respective  characters.  For 
^^ese  reasons  we  are.  of.  opinion  that  judgment  mnat  be 
for  the  defradant. 

Jodgmentfbr  defendant 
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Court  of  KING'S  BENCH, 


in 


Easter  Term, 

lo  the  Fifth  Yenr  of  the  Keign  of  Oxonos  IV. 


MEMORANDA. 

IN  the  ccmrse  oF.this  vacaiioiit  Tho  Right  Honorable 
Lord  Giffbrd  was  appointed  to  the  office  of  Master  of 
he  Rolls,  which  had  become  vacant  by  the  death  of 
k  Thomas  Plumer. 
Sir  IVilliam  Draper  Besit  Knight,  one  of  the  Judges 
the  Court  of  King's  Bench,  was  appointed  Lord 
ief  Justice  of  the  Court  of  Common  Picas. 
Vnd  Joseph  Littledale^  Esq.,  of  Grat/s  ///n,  was  called 
ihe  degree  of  Serjeant  at  Law  in  the  vacation,  and 
minted  to  the  office  of  a  Judge  of  this  Court.     He 
his  seat  in  this  Giurt  on  the  first  day  of  this  term, 
motto  on  his  rings  was  <^  Justitise  tenax/' 
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them  to  find  a  verdict  for  the  plaintiff,  and  gave  the       IBM. 
defendant  leave  to  move  to  enter  a  verdict  in  his  favour,  - 

if  the  Court  should  think  the  third  plea  supported  by       agamu 
the  evid^ce.    The  j  ury  accordingly  found  a  verdict  for 
the  plaintiff  with  Is.  damages. 

*   ■ 

W.  £.  Taunton  now  moved  to  enter  a  verdict  for  the 
defendanti  and  contended,  that  the  jury  were  warranted 
in  finding  that  the  alleged  libd  was  true  in  substance  and 
cAot.  The  horse's  eye  was  shewn  to  be  much  injured, 
nlthoDgh  the  sight  was  not  entirely  destroyed,  and  the 
eoppoied  order,  not  to  admit  any  person  into  the  stable 
Via  not  any  part  of  the  libelloas  matter,  it  was  there* 
ftiw  nnnecesary  to  prove  the  trpth  of  it.    EdwmU  v. 

Pet  Curiam.  The  defendant  did  not  sncoeed  in 
pwvtng  either  of  his«  special  pleas.  The  second  plea* 
wUeh  distinctly  averred  the  truth  of  the  two  facts  whieh 
weiw  not  proved,  clearly  was  not  supported,  and  the 
third  plea  alleging  that  the  charge  was  true  in  substanee 
and  efect,  most  mean  that  each  particular  of  the  charge 
wae  true  in  substance.  In  the  case  cttedi  the  passage 
not-  proved  formed  no  ingredient  of  the  charge  against 
tlie  phiintiff.  Here,  the  statement  that  he  knocked  out 
tlie  horseTs  eye  imputed  a  much  greater  d^ree  of  cruelty 
tlian  a  diarge  of  beating  him  on  the  other  parts  of  the 
body.  If  we  were  to  hold  this  a  sufficient  justification, 
eseggerated  accounts  of  any  transaction  night  always 
be  given  with  impunity. 

Rulerefose^. 
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•  « 

iviih  one  garden,  which,  however,  was  capable  of  being       ISS^*. 
divided  into  four.     It  was  contended  for  her,  that  the      / 

DoK  dctn. 

clause  respecting  the  division  of  the  daughter's  part,  in  Gimsom 
the  event  of  her  dying  unmarried,  applied  to  her  part  Gill. 
of  the  books  only,  and  did  not  operate  to  give  the  les- 
sors of  the  plaintiff  any  interest  in  the  real  propertj^ 
The  learned  Judge  thought  that  it  applied  to  all  that 
was  led  to  her,  and  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  but  gave  the  defendant  leave  to  move 
to  enter  a  nonsuit. 

R  Pollock  now  moved  accordingly.  By  the  will  in 
question,  the  testator  first  bequeathed  to  his  daugh.ter 
all  his  property  of  a  particular  description,  and  then  a 
half-part  of  certain  properly  of  a  different  description. 
He  then  directs,  that  if  his  daughter  die  unmarried,  her 
pmi  qforesaidy  which  can  only  refer  to  that  property  of 
which  she  had  a  half-part,  shall  be  divided  by  lot.     The 

• 

mode  of  division,  too,  explains  the  testator's  meaning, 
for  that  18*  altogether  inapplicable  to  one  entire  lease- 
hold estate.  {.Bai/liy  J.  There  was  evidence  that  It 
consisted  of  four  houses  and  a  garden,  capable  of  being 
divided  into  four.]  If  the  words  of  the  will  can  have  a 
reasonable  construction  without  that  evidence,  it  cannot 
properly  be  taken  into  consideration. 

Abbott  C.  J.  I  think  that  the  expression,  *'  hct 
pari  aforesaid,"  applies  to  the  whole,  which,  by  the 
former  part  of  the  will,  had  been  given  to  the  daughter. 
iind  this  construction  is  corroborateil  by  the  nature  of 
the  property.  It  is  given  over  upon  the  death  of  the 
dki^hter  unmarried.    Now  tliat  is  a  provision  much 

Y  y  »  more 
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plof,  it  cannot  be  so  construed  as  to  abridge  his  remedy.  1824. 
Secondly,  even  if  a  demand  was  necessary  to  entitle  the  — — 
plaintiff  to  the  money,  the  bringing  of  the  action  was  of  agmnu 
itself  a  saflicient  demand.  Thirdly,  the  plea  of  tender 
admits  there  was  some  attempt  at  a  settlement  of  ac- 
counts between  the  parties,  which  supersedes  the  neces-* 
sity  of  a  demand,  or  at  all  events  raises  the  presumption, 
that  a  demand  of  a  settlement  was  made,  and  the  plain- 
tiff could  not  possibly  know  the  precise  sum  that  he  was 
enlilled  to  receive. 

•  Abbott  CX  J.  However  the  law  might  have  stood 
bebre  the  passing  of  the  act  in  question,  I  am  clearly 
of  opinion,  that  the  right  of  a  plaintiff  to  recover  in  such 
ma  action  as  the  present,  is  limited  to  those  cases  where 
he  lias  previously  made  a  demand  of  the  surplus.  The 
seoond  section  of  the  act  states,  <<  that  the  officer  mak- 
ing the  distress  shall  deduct  the  reasonable  charges  of 
taking,  keeping,  and  selling  such  distress,  out  of  the 
money  arising  by  the  sale ;  and  the  overplus  (if  any) 
after  such  charges  and  also  the  said  penalty  or  sum  of 
money  shall  be  fully  satisfied  and  paid,  shall  be  returned, 
oil  demandf  to  the  owner  of  the  goods  and  chattds  so 
distrained."  If  we  were  to  hold,  that  an  action  would 
lie  for  the  surplus  without  any  demand,  we  should  con- 
Tert  the  statute  into  a  snare^  by  which  every  parish 
officer  would  be  rendered  liable  to  a  variety  of  actions. 
If  it  were  necessary  to  pay  the  money  without  demand, 
it  would  be  incumbent  on  the  officer  to  follow  and  make 
a  tender  to  the  party  distrained  upon,  in  whatever  part 
of  tbe  kingdom  he  might  happen  to  be.  In  this  as  in 
odier  cases,  where  a  demand  is  necessary  to  give  a  right 
oC  actioDy  the  commencement  of  the  action  is  not  of 

Yy  4  .  Hself 
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be  sufficient  where  the  money  is  payable  according  to 
any  contract  between  the  parties,  for  there  it  may  be 
supposed,  that  at  the  time  of  making  it,  the  plaintiff  de« 
manded  that  the  money  should  be  paid  at  n  certain 
time.  In  such  cases,  bringing  an  action  cannot  properly 
be  called  making  a  demand,  but  enforcing  ft  prior  re« 
quest  to  pay  the  money  when  due.  But  in  other  in* 
stances,  such  as  a  bond  with  a  penalty  to  pay  a  certaiii 
sum  on  demand,  there  an  express  demand  must  be 
made  before  the  action  can  be  maintainied.  So  in  «n 
action  on  a  promise  to  pay  a  collateral  sum  on  request^ 
Birh  V.  Trippett.  (a)  The  next  question  is,  whether 
the  tender  admitted  a  demand.  I  think,  timt  it  admit- 
ted nothing  more,  than  that  the  sum  tendered  was  due. 
If  at  that  time  the  plaintiff  had  said  it  was  insufficient, 
and  had  demanded  a  further  account,  I  am  inclined 
to  think  th&t  it  would  have  been  sufficient. 


Wfr 
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HoLROYD  J.  The  right  of  action  in  this  case  ti 
founded  upon  the  statute,  and  that  authorises  the  party 
levying  to  retain  the  surplus  until  it  is  demanded.  Nor 
does  that  im()ose  any  hardship,  for  at  common  law,  if 
trover  had  been  brought  for  the  goods,  a  previous  de« 
mand  must  have  been  made.  Neither  does  the  tender 
appear  to  supply  the  place  of  a  demand ;  there  must  be 
an  express  demand,  or  that  which  is  equivalent  to  it. 
11ie  plaintiff  said  he  would  not  take  the  sum  tendered, 
because  it  was  too  late,  not  because  he  claimed  a  larger 
sum.  A  tender  admits  all  the  facts  in  a  special  count, 
but  if  pleaded  to  a  general  count,  has  no  effect,  but  that 
of  admitting  that  the  sum  tendered  is  due« 
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tlie  presumption  of  a  grant  of  a  right  to  haYe  windows  ltM« 
in  that  direction  did  not  arise }  and^  secondly!  that  ihor 
doctrine  of  presumption  could  not  apply  to  this  case^  for 
want  of  evidence  to  shew  that  the  ownor  of  the  adjoin* 
ing  premises  knew  that  the  windows  had  been  opened* 
The  learned  Judge  thoc^t»  that  upon  the  eridenee^  the 
windows  were  to  be  conudered  as  ancient  windowiy  and 
directed  the  jury  to  find  a  yerdict  for  the  phund^  but 
gave  the  defisndant  leave  to  move  to  enter  a  nonsuit. 

J.  WSliams  now  moved  aceording^y.  A  grant  in  thil 
esse  could  not  be  presumedy  for  it  was  unnecessary* 
The  [duntiff  needed  no  grants  the  windows  not  bong 
put  out  at  the  extremity  of  her  land,  and  a  grant  cannol 
be  presumed  unless  it  be  necessary  in  order  to  account 
fir  die  existaice  of  things  in  the  state  in  which  they  are 
tMXidf  Doe  y*  Beed.  (a)  Here  no  unhiwiiil  act  was  done 
at  firstp  and  therefore  there  is  no  ground  for  presuming 
a  grsnL  ^Secondly,  Aere  was  not  any  evidence  that  die 
then  owner  of  the  defendant's  land  ever  knew  diat  the 
windows  had  been  made;  and  in  the  absence  of  thnt 
knowledge  the  presumption  of  a  grant  cannot  be  nused 
against  him,  Dand  v.  NmA.  {b)  Nothing  done  by  die 
lessee  without  the  consent  ot  the  landlord,  would  give 
the  right.  Wood  v.  VeaL  (c)  It  should  therefore  have 
been  left  to  the  jury  to  say,  whether  they  bdieved  that 
notice  had  or  had  not  been  given  to  Ae  lancHord,  Dm^ 
mnfm  Uplon.{d) 


(a)  8ir.4^^.S9ff.         (&)  lllS(iif»S72.         {c)  S B. ^ A. 4SA. 
{d)  2Sm»nd.nSh.  n.  2.    Sm  alio  Gray  ib  JM;  SAJI'AaSf. 

Abbott 
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BayletJ.    I  am  of  opinion  that  a  proper  direettoQ        1634^ 
was  given  to  the  jury  in  this  case.    I  do  not  say  thai 


tcrriipted  possession  for  twenty  years  raises  a  presump* 
iion  of  right ;  and  ever  since  the  decision  of  Darwin  v. 
Upton^  it  has  been  held,  that  in  the  absence  of  any  e? i« 
dcnce  to  rebut  that  presumption,  a  jury  should  be  dU 
reded  to  act  upon  it.   In  Bealy  v.  Shaw  {a)  Lord  EUen* 
ifarot4gh  says,   <<  I  take  it,  that  twenty  yean  exclusive 
<^njoyment  pf  the  water  in  any  particular  manner,  affords 
a  conclusive  presumption  of  right,  in  the  party  so  enjoy- 
ing it,  derived  from  grant  or  act  of  parliament."     It  has 
been  argued,  that  in  order  to  found  such  a  presumption, 
it  must  be  shewn,  that  the  first  act  was  illegal.    If  so, 
the  doctrine  of  presumption  can  never  apply  to  windows, 
for  a  person  building  a  house,  even  at  the  extremity  of 
his  own  land,  may  bwfully  open  windows  looking  to-* 
wards  the  adjoining  property.     If  his  neighbour  objects 
to  them  he  may  put  up  an  obstruction,  but  that  is  his 
only  remedy ;  and  if  he  allows  them  to  remain  unob* 
structed  for  twenty  years,  that  is  a  sufficient  foundation 
for  the  presumption  of  an  agreement  not  to  obstruct 
them.     This  ci\se  is  much  stronger,  the  right  is  proved 
to  have  existed  for  thirty-eight  years ;  the  commence* 
ment  of  it  is  not  shewn.    It  is  possible  that  the  premises, 
both  of  the  plaintiff  and  defendant,  once  belonged  to 
the  same  person,  and  that  he  conferred  on  the  plaintiff, 
or  those  under  whom  she  claims,  a  right  to  have  the 
windows  free  from  obstruction.   Daniel  v.  Noiih  has  been 

• 

relied  upon,  to  shew  that  the  tenancy  of  Mrs.  Percy  re- 
butted the  presumption  of  a  grant;  but  this  is  a  very 


twenty  years  possession  confers  a  legal  right,  but  iinin*        agahui 


X#|Wlf, 


••«" 
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bMi  |»revcQtecL  So  a  mm  may  on  hu  nrwn  land  amt 
a  bottse,  with  wiodowt  looking  towwrdt  bis  neigbbour'i 
premises ;  at  fir&t  they  may  be  obstmctedf  but  if  no  iiH 
Itrraption  is  offered,  he  may  at  length  prescribe  for  them 
as  aaci^  windows,  and  claim  to  have  them  free  finon 
ptetnictiony  as  in  Bland  ▼•  Mosetey,  cited  in  Jltb^n 


(«) 


Role  refused. 


(a)  9  Co.  57. 


VaUL 


Cambbidgs  agaimt  ANDE&TONf 


Saiwrdayt 
JIaySth. 


A  SSUMPSIT  on  a  policy  c^  assurance  on  the  ship  'When  a  ihip 

^  ^  it  so  mudi  iii« 

Commerce^  from  Qii^ec  to  BrisUilj  stating  a  loss  by  jimd  by  perils 
perils  of  the  sea:  Plea»  general  issue.  At  the  trial  before  not  to  be  r*- 
Mboit  a  J.,  at  the  Lcmdon  siuings  after  last  Hilary  term^  ^^?J^' 
it  appeared  that  the  Commerce^  widi  a  cargo  on  board,  ^^^^^.* " 


from  Quebec  on  the  8th  of  JtJi^,  182d»  and  about  needing  her 

Tftlue  woen  re* 

980  miles  below  Quebec  got  upon  rocks  in  the  river  pured,  the  •§. 

-  lured  may  re' 

Si.  Lawrence^  in  foggy  and  tempestuous  weather.     She  cover  for  a  total 

lose  without 

was  there  much  injured,  and  surveyed  by  experienced  giTins  notice  of 

_  !•••  11  abaiiQoiiiDeot* 

persons,  who  gave  it  as  their  opinion,  that  the  expence 
of  getting  her  off  the  place  where  she  was  lying,  (if  that 
could  be  accomplished,)  and  repwring  her,  would  far, 
exceed  the  value  of  her  when  repaired ;  under  these 
circumstances  the  captain  and  the  agents  for  the  plain- 
tiff  sold  the  ship,  with  her  certificate  of  r^stry.  Tho; 
purchases  did  succeed  in  getting  her  off  the  rock«  took 
her  back  to  Qjuebec  and  rq;Miired  her;  sh^  afterward^ 
nilfid  on  a  voyage  to  £i^/aiu2^  but  wa^  lost  ja  t|ie  (Sh^ 
of  Si.  Lawrence :  the  plaintiff  never  mve  anv  notice  of 
aban^NHOfPl^tftbM^e  underwriting  .:> 'S^Ml  Juwi  Chief 

CiTT  Justice 
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was  a  mere  wreck,  the  name  which  you  may  think  fit 
to  apply  to  it  cannot  alter  the  nature  of  the  thing. 

Baylev  J.  I  take  the  legal  principle  to  be  this ;  if, 
by  means  of  any  of  the  perils  insured  against,  the  ship 
ceases  to  retain  that  character  and  becomes  a  wreck, 
that  is  a  total  loss,  and  the  master  may  sell  her,  and  the 
assured  may  recover  for  a  total  loss,  without  giving  any 
notice  of  abandonment.  This  was  decided  in  Read  v. 
Bonham  (a),  and  although  Richardson  J.  there  differed 
from  the  rest  of  Court,  that  was  only  upon  the  facts  of 
the  case,  and  not  as  to  the  legal  principle  upon  which  it 
was  decided. 
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1824. 


Camiridos 

against 
AvDxiToir* 


HoLROYD  J.  {b)    Where  the  damage  sustained  makes 

the  loss  a  total  loss,  it  is  unnecessary  to  give  notice  of 

abandonment. 

Rule  refused,  (c) 

(a)  3B^B.  147. 

(6)  LUtkdale  was  in  the  Bail  Court  during  the  argument^  and  gate  no 
opinion. 

(c)  See  Robertson  ».  Clarke,  1  Sing*  445. 


Ravenga  against  Mackintosh. 


Salwrdayf 
May  8&. 


TPHIS  was  an  action  for  a  malicious  arrest :  plea  not  it  bagooddt^ 

guilty.      At  the  trial  before  Abbott  C.J.  at  the  action  for  a  ma- 

London  sittings  after  last  Hilari/  term,  the  following  ^^^JJ^^^f^^^ 

ant,  when  be 
caused  the  plaintifT  to  be  arrested,  acted  bon&  fide  upon  the  opinion  of  a  legal  adviser  of 
competent  KkUl  and  ability,  and  believed  that  he  had  a  good  cause  of  action  against  tbo 
plaintiff*.  But  where  it  appeared  tliat  the  party  was  influenced  by  an  indirect  motive  in 
making  the  arrest,  it  was  held  to  be  properly  left  to  the  Jury  to  consider  whether  he  acted 
bon4  fide  upon  the  opinion  of  his  legal  adviser,  believing  that  he  had  a  good  cause  of 


action. 


Vol.  II. 


Zz 


fiicts 
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defendant's  solicitor  refused  to  furnish  any  documents.  1 824^ 
It  appeared  further,  that  before  the  action  was  com- 
mencedi  the  defendant  laid  a  case,  and  all  his  dOcu-  againM 
ments  and  papers,  before  a  special  pleader  of  consider- 
able experience  One  of  the  queries  put  in  that  case 
was,  whether  the  Columbian  government  was  bound 
by  the  contract  made  by  Mendez ;  another  was,  whether 
Bavenga  (who  at  the  time  when  that  contract  was  made; 
held  the  office  of  minister  for  foreign  affairs  in  the  Co 
lumbian  republic)  was  personally  liable.  Another  query 
was,  whether,  in  the  event  of  Mackintosh  causing  iZa- 
venga  to  be  arrested,  an  action  would  lie  at  the  suit  of  the 
latter  for  a  malicious  arrest,  in.  case  it  should  ttim  out 
that  he  was  not  liable  ?  Upon  this  case  an  opinion  was 
given,  first,  that  the  Columbian  government  was  liable ; 
secondly,  that  BavengOy  as  a  member  of  that  govern- 
ment, was  personally  responsible ;  and  thirdly,  that  ati 
action  would  not  be  maintainable  by  Ravenga  against 
MackifUosh  for  a  malicious  arrest,  in  case  the  court  should 
be  ultimately  of  opinion  that  Ravenga  was  not  peirsbn- 
ally  liable.  On  the  5th  of  March  1823,  the  defendant 
made  an  affidavit,  that  Ravenga  was  indebted  to  him 
in  90,000/.,  for  goods  sold  and  delivered,  and  on  the 
same  day  a  bill  of  Middlesex  issued.  The  plsdntiff 
was  arrested  on  the  20th  of  March,  and  remained  in 
custody  until  the  1 7th  of  Mai/,  when  he  was  discharged 
upon  bail.  No  further  proceedings  were  taken  in  the 
action  until  Michaelmas  term,  when  a  peremptory  rule 
to  declare  was  taken  out,  and  a  declaration  delivered, 
but  on  the  1 5th  of  December,  a  rule  to  discontinue  was 
taken  out,  and  the  defendant  paid  the  taxed  costs. 
Upon  this  evidence,  the  Lord  Chief  Justice  directed  the 
jury  to  find  a  verdict  for  the  defendant,  if  they  were  of 

Z  z  2  opinion 
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action.]     But  still  there  is  an  indirect  motive^  and  con-        1824>. 
sequently,  there  is  malice  in  the  defendant,  his  object  . 

being,  not  to  obtain  his  debt,  but  possession  of  the  bouse.  against 
Whether  there  was  probable  cause  or  not  is  a  question 
of  law  to  be  decided  by  the  judge,  (a)  When  the  &ct8 
are  doubtful,  the  evidence  may  be  left  to  the  jury,  in 
order  to  ascertain  the  facts ;  but  as  soon  as  they  are  as- 
certained, it  becomes  a  question  of  law,  and  that  question 
was  not  decided  at  the  trial  of  this  case*  It  appeared  in 
evidence,  that  Mackintosh  had  a  probable  cause  of  action 
against  Ravenga^  for  he  had  a  debt  due  to  him  from 
the  Columbian  government;  and  he  was  advised,  by  a 
person  of  competent  skill  and  knowledge,  that  Bavengag 
who  was  a  member  of  that  government,  was  personally 
liable  for  that  debU  Although,  therefore^  he  had  not 
an  actual,  he  still  had  a  probable  cause  of  action  against 
Bavenga.  He  had  a  reasonable  ground  for  believing 
that  he  had  a  cause  of  action,  and  that  constituted  a 
probable  cause. 

Baylet  J.  I  have  no  doubt  that  in  this  case  there 
was  a  want  of  probable  cause.  I  accede  to  the  propo- 
sition, that  if  a  party  lays  all  the  facts  of  his  case  fairly 
before  counsel,  and  acts  bona  fide  upon  the  opinion 
given  by  that  counsel  (however  erroneous  that  opinion 
may  be)  he  is  not  liable  to  an  action  of  this  description. 
A  party,  however,  may  take  the  opinions  of  six  different 
persons,  of  which  three  are  one  way  and  three  another. 
It  is  therefore  a  question  for  the  jury,  whether  he  acted 
bona  fide  on  the  opinion,  believing  that  he  had  a  cause 
of  action.     The  jury  in  this  case  have  found,  and  there 

(a)  BuiL  N.T.  14. 

Zz  3  was 
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Williams  against  Glenister.  Satwd^, 

I^RESPASS  for  fabe  imprisonment  The  declaration  Wheratbepa- 
statedi  that  the  defendant,  at  the  parish  of  TVing^  Sec,  fund  to  iMd 
assaulted  the  plaintiflTi  and  took  him  ont  of  a  certain  Mticewhidi 
church  there,  to  a  certain  inn,  and  there  imprisoned  him  tohm^t^ 
for  two  hours.     Pleas,  first,  not  guilty ;  secondly,  a  jus-  So^^?!^^ 
tification,  which  was  immaterial,  as  the  defendant*  beinff  f^^"S  ^^  na^ 
a  constable,  was  entitled  to  give  the  whole  defence  in  ^*^  ^"^>>«n  no 

pwrt  of  tiie 

evidence  under  the  general  issue.     At  the  trial  before  diurdi-Mnica 
Me£ander  C.  B.,  at  the  last  assizes  for  the  county  of  ffoinc on: 
Hertford^  it  appeared,  that  on  Sunday  the  24th  of  August  um^  a 


hit,  the  plaintiff  presented  a  notice  to  the  parish  clerk  j^l^cdinn^ 
at  Tring^  and  desired  him  to  read  it.  The  clerk,  after  con-  J^^"" 
suiting  the  minister,  refused  to  do  so.  After  the  Nicene  ^<^>  "^ 


creed  had  been  read,  ^and  whilst  the  minister  was  walk-  un^  tbe 

▼106  WBB  QWTf 

ing  from  the  communion-table  to  the  vestry-room,  and  y«t  hit  oould 
no  part  of  the  service  was  then  actually  going  on,  the  tain^^Tafter- 
plaintiff  stood  up  in  his  pew  and  read  the  notice,  which  ^ cakehim 
was  to  this  effect :  «  Take  notice,  that  a  vestry  will  be  ^^  *  ""^ 
held  in  this  church,  on,  &c.,  to  choose  new  church- 
wardens in  the  place  of  the  present;^  whereupon  the 
minister  desired  the  defendant,  a  constable^  to  take  him 
out  of  the  church.   The  defendant  accordingly  took  him 
firom  the  church  to  an  inn,  where  he  detained  him  for 
an  hour  after  the  service  was  over,  and  then  allowed 
him  to  go,  upon  promising  to  attend  before  a  neigh- 
bouring magistrate  the  next  morning.      Tlie  plaintiff 
accordingly  did  attend  there,  when  he  was  dismissed  by 
the  magistrate,  no  complaint  being  made  against  him. 

Zz  4'  It 
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shall  be  allowed,  set  forth,'  or  authorised  by  the  queen's        1824i. 
majesty,  &c.,  every  such  offender  and  offenders  in  any      ^ 
the  premises,  his  or  their  aider,  procurer,  or  abettor,        ogainu 
immediately  and  forthwith  after  any  of  the  said  act  or 
acts,   or  other  the  said  misdemeanors  so  committed, 
done,  or  made,  at  any  time  or  times  after  shall  be  ap- 
prehended  and   taken    by  any  constable  or   church- 
warden of  the  said  parish,  town,  or  place  where  the  said 
offence  shall  be  so  committed,  or  by  any  other  officer, 
or  by  any  other  person  then  being  present  at  the  time 
of  the  said  offence  so  unlawfully  committed ;  which  per- 
son or  persons  so  apprehended,  with  convenient  speed 
shall  be  brought  and  carried  to  any  justice  of  peace 
within  the  said  shire,  or  within  any  city,  borough,  &c., 
where  the  said  offence  shall   be  so  committed :"   and 
then  power  is  given  to  the  justice  to  punish  the  offender. 
And  again,  by  the  1  W,SfM.  c.lS.  5.18.,  it  is  provided, 
*^  that  if  any  person  shall  willingly  and  of  purpose,  ma- 
liciously or  contemptuously  come  into  any  cathedral, 
parish  church,  chapel,  or  other  congregation  permitted 
by  this  act,  and  disquiet  and  disturb  the  same,  or  mis- 
use any  preacher  or  teacher,  such  person,  upon  proof 
thereof  before  any  justice  of  peace,  by  two  or  more  suf- 
ficient witnesses,  shall  find  two  sureties,  to  be  bound  by 
recognizance  in  the  penal  sum  of  50/.,  and  in  default  of 
such  sureties,  shall  be  committed  to  prison,  *  there  to 
remain  till  the  next  general  or  quarter  sessions;  and 
upon  conviction  of  the  said  offence,  shall  suffer  the  pain 
and  penalty  of  20/.,  to  the  use  of  the  king."  lAbbott  C.  J. 
In  order  to  bring  the  case  within  those  statutes,  must  it 
not  appear  that  the  disturbance  was  wilful  and  mali- 
cious ?]    The  act  of  reading  a  notice,  in  the  manner 
and  at  the  time  when  the  plaintiff  did  it,  could  not  but 

disturb 
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1824. 


BouLTON  against  Crowther. 


^HIS  was  on  action  against  the  defendants  as  clerk  By  the  genenl 

to  the  trustees  for  putting  in  execution  an  act  of  par-  thetowtew' 

liament,  the  BG  G.3.  c.5L,  entitled  "  An  act  for  enlarging  ^^^^ 

the  term  and  powers  of  several  acts  so  far  as  relate  to  ^  divert, 

ihorteiiy  alter, 

the  roads  from  Birmingham  through  Wednesbiiry  to  High  ^  improTe  the 

coiine  or  peth 

BuUen**    The  declaration  charged  that  the  defendant  of  any  of  the 
wrongfully  and  injuriously  caused  to  be  banked  up,  their  manage- 
raised  and  elevated,  the  highway  adjoining  the  plainti£f 's  1^  sbortenr 
pleasure  ground  and  premises,  to  a  height  and  level  j^^^*^*°^ 
exceeding  the  previous  ancient  and  accustomed  height  ^""«  ^!J!!^ 
and  level  of  the  hiirhway,  and  the  level  of  the  pleasure  through  or  over 

^  ^ny  commona 

ground  and  premises,  and  thereby  obstructed  and  stop-  or  waste 

grounds,  or 

pcd  up  the  plaintiff's   entrances   from    the  highway  uncultiTated 
through  his  gates  into  his  pleasure-ground;  and  that  making  satis- 
large  quantities  of  gravel,  stones,  and  mud,  accumulated  gt^e  rand 
in  the  highway  so  raised,  fell  into  the  plaintiflF's  pleasure  iJi?p^^°^*' 
ground  and  injured  his  plantations.     Plea,  not  guilty.     j^^^oJ*"^' 
At  the  trial  before  Park  J.,  at  the  last  assizes  for  «ii»f«ction  to 

the  owners 

the    county  of  Warwick^   it  appeared  that   the  road  thereof  and  per- 
sons interested 
mentioned  in  the  declaration,  adjoining  to  the  plain-  therein  for  the 

1    •  damage  sus- 

tiff's  pleasure-ground,  had  be^n  lowered  m  one  part  tain^ thereby: 
and  raised   in  another  by  the  order  of  the  trustees  der  this  daus^ 
of  the  roads ;    so  that  the  entrance  gates  to  his  pre-  J^  ll[l^^ 
mises  situate  next  those  parts  of  the  road  could  not  ^j|°jJI[^  ^oiu 
be  used  by  persons  coming  to  his  premises  with  carts  ^^^  a^^* 

the  trustees  arc 
not  liable  to  an  action  for  a  consequential  injury  resulting  from  on  act  which  they  are 
•utfaorised  to  do. 

and 
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opinion,  then  to  find  for  the  defendant.      The  jury       1824. 

having  found  a  verdict  for  the  defendant,  — 

BouLioir 
fagahui 

Jetvis  now  moved  for  a  new  trial.  The  trustees  *®^*"»« 
were  not  justified  in  doing  the  act  complained  of,  so  as 
to  cause  an  injury  to  the  plaintiff's  property.  The 
act  of  parliament  authorised  them  in  general  terms  to 
alter  and  improve  the  course  or  path  of  the  road. 
They  were  bound  to  do  that  in  such  a  manner  as 
not  to  injure  the  property  of  another.  This  is  dis- 
tinguishable from  the  case  of  the  PlcUe  Glass  Com^ 
pamf  V.  Meredith  {a\  because  there  the  act  of  parliament 
authorised  the  commissioners  to  pave  the  street,  and  it 
appeared  that  it  could  not  have  been  done  by  any  other 
means  than  tliose  pursued.  Assuming,  however,  that 
the  act  Itself  was  lawful,  still  as  the  plaintiff  has  sus- 
tained a  consequential  damage  resulting  from  that  act^ 
the  defendant  is  liable  in  this  action,  although  the 
trustees  were  acting  in  discharge  of  a  public  duty. 
Leader  v.  Moxon  (&)  is  an  authority  expressly  in  point. 
And  in  Roberts  v.  Read  (c),  it  seems  to  have  been  as- 
sumed, that  the  defendants  were  liable  for  a  conse- 
quential injury  resulting  from  an  act  done  by  them  in 
their  character  of  surveyors  of  the  highway.  Here,  if 
the  road  had  been  diverted  through  the  lands  of  the 
plaintiff,  the  trustees  must,  under  the  act  of  parliament, 
have  tendered  satisfaction,  not  only  for  the  land  taken^ 
but  for  any  damage  resulting  from  the  road  passing 
through  his  land.  But  there  is  no  provision  in  the  act 
of  parliament,  by  which  the  trustees  are  compelled  to 


(a)  4T.R.  794.  {b)  Z  WUs.  461.     8  BU  924. 

(c)  16£a«/,215.  {d)  Sutton  Y»  Clarke,  CTnumt.Si, 

y 

compensate 
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most  common  and  ordinary  modes  of  improving  thd  1SS4. 
course  or  path  of  the  public  roads;  and  when  the  ^  ^ 
l^slature  gave  the  trustees,  in  general  words,  the  power  p^JJ^ 
to  improve  the  course  or  path  of  the  public  roads,  it 
must  be  understood  as  giving  them  the  power  to  eflS^ct 
that  improvement  by  the  osual  and  ordhuury  mode^  viz. 
by  raising  or  lowering  the  roads.  If,  then,  the  act  of 
parliament  gives  an  authority  in  terms  to  the  tros- 
tees  to  alter  and  improve  the  course  of  the  path  of 
the  roads  which  are  under  their  care  and  manage- 
ment, I  am  clearly  of  opinion  that  the  lowering  of 
hills  in  a  public  road  was. an  act  which  they  were  an- 
thmsed  to  do  under  the  terms,  <<  improve  and  alter 
the  course  or  path  of  the  road.''  Then,  if  the  act  done 
bd  an  act  which  they  were  authorised  to  do,  the  nest 
qoestion  is,  whether  any  individual  who  has  sustained 
some  special  injury  from  the  act  done,  can  maintain  an 
action  at  the  common  law.  That  be  cannot,  is  expressly 
laid  down  by  Lord  Kemfon  and  BtMet  J.  in  the  case  of 
the  FUUe  Obus  Compamf.  The  language  uted  hf 
Lord  Kenyon  is  very  strong,  and  also  very  generad. 
He  lays  it  down  as  a  principle,  that  if  the  cdmmi^ 
siooers  act  within  their  jurisdiction,  the  action  af  com- 
mon law  cannot  be  maintained,  so  that  if  the  statute 
does  not  give  the  individual  a  remedy,  he  is  idthout  any ; 
and  the  same  rule  is  laid  down  by  Buller  J.  It  seems 
to  me,  that  that  case  is  a  distinct  authority  fi»  to  the 
second  pcint  now  raised.  The  act  of  parliament,  I 
tkmk,  authorised  the  trustees  to  do  what  they  hate 
done.  If,  in  doing  the  act,  they  acted  arbitrarily^ 
cardessly^  or  oppressively,  the  law  in  my  opinion  hai^ 
provided  a  remedy.    But  the  fact  of  their  having  so 

acted  is  s^^atived  by  the  finding  of  the  jury*    I  Am 

therefore 


C&OWTHI«« 
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the  pavement  so  as  to  obstruct  the  plaintiff's  windows*        1824. 
In  this  case  it  appears  to  me,  that  the  defendants  have       *" 
not  exceeded  their  authority ;  and  the  jury  having  found       ugaifot 
that  they  did  not  act  arbitrarily,  wantonly,  or  oppres- 
sively, I  am  of  opinion,  that  being  public  officers  having 
fL  public  duty  to  perform,   they  are  not  liable  for  a^ 
damage  resulting  to  an  individual  from  an  act  done  by 
them  in  the  discharge  of  that  public  duty. 

HoLROYD  J.  I  think  that  the  law  was  most  correctly 
laid  down  to  the  jury  by  the  learned  judge.  .  The  trus- 
tees had  a  public  duty  imposed  upon  them  by  an  act 
of  parliament.  The  act  complained  of  was  done  by 
them  in  the  execution  of  that  duty,  and  was  one  which 
they  had  a  competent  authority  to  do.  I  am  of  opinion, 
that  no  action  will  lie  for  what  they  have  done  in  the 
execution  of  that  public  duty,  unless  they  exceeded  the 
authority  entrusted  to  them,  or  abused  that  authority, 
by  acting  arbitrarily,  wantonly,  or  oppressively,  in  the 
mode  of  carrying  it  into  execution.  It  would  be  absurd 
to  hold,  that  an  action  would  lie  against  them,  for  doing 
an  act  which  they  are  empowered  by  act  of  parliament 
to  do.  The  act  done  being  itself  lawful,  can  only  be- 
come unlawful  in  consequence  of  the  mode  in  which 
it  is  carried  into  execution ;  and  here  the  jury  have, 
by  their  verdict,  negatived  the  fact  of  the  act  having 
been  done  carelessly,  wantonly,  or  oppressively. 

LiTTLEDALE^  J.  I  also  think  that  this  action  cannot 
be  maintained.  I  agree  that  a  private  individual  must 
so  use  his  own  land  as  not  to  injure  that  of  another,  but 
the  private  individual  acts  for  his  own  benefit,  and  he 
ought  not  to  obtain  a  benefit  at  the  expence  of  his  neigh- 
bour.   But  where  an  act  of  parliament  vests  a  power  in 

Vol.  II.  8  A  trosteoi 
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where  the  act  of  parliament  does  not  provide  for  com-       1824, 
pensation,  the  action  is  not  maintainable.     In  Suiton  ¥.      BonLto*    - 
Clarie,  Lord  C.  J.  Gibbs  lays  it  down,  that  trustees  are    c^^l 
not  liable.    In  Jofies  v.  Bird  {a)  the  commissioners  were 
held  responsible  for  an  act  done  by  them  in  the  dis- 
charge of  their  duty,  but  it  was  expressly  found,  that 
they  had  acted  carelessly  and  negligently.    It  was  as- 
sumed, however,  that  if  they  had  acted  with  due  cai«, 
they  would  not  have  been  responsible.    Upon  the  gene- 
ral principles  of  law,  as  well  as  upon  the  authorities^  I 
am  of  opinion  that  this  action  is  not  maintainable. 

Rule  refused. 


(■}  sMmn.^j.m. 


Davet  agaimt  Rsvton. 

TT  apppearcd  by  the  affidavit  in  this  case,   that  the  By  the  itatot* 
defendant  had  been  arrested  and  held  to  bail,  upon  ,,3.  ^ts  are  to 
an  affidavit  of  debt  for  15/.  and  upwards,  for  goods  j^fendlLni^  * 
sold  and  delivered ;   that  he  paid  into  court  the  sum  of  ""wtcd  j^^®"' 

'  '  probable  cauie ; 

6/.,  which  was  taken  out  by  the  plaintiff.     The  defend-  Held,  that  Uie 

^  ^  statute  doea  doI 

ant  was  a  baker,  and  had  purchased  flour  of  the  plaintiff,  extend  to  cases 

where  the  de- 

On  the  L 4ih  Maj/ J  J  821,  the  accounts  between  them  feudant  pays 
were  settled,  and  the  balance  paid,  and  a  receipt  in  full  court  and  the 
given.     Subsequently,  the  plaintiff  supplied  the  defend- ||^ut^|jil,ougli 
ant  with  two  parcels  of  flour,  amounting  to  24/.,  and  *J^i*p™um 
the  defendant  paid  18/.  on  account  of  these.     On  ^l^e  J^hidfthe^de- 
morning  of  the  day  during  which  the  affidavit  of  debt  J^°^"*  ^k^sl 
was  swora,    the  defendant  being  entitled   to  deduct 
5&  6</.,  for  part  of  the  flour  which  was  damaged,  ten- 
dered to  the  plaintiff  5/.  I4s.  6d.     The  plaintiff  refused 
to  xetttve  tbk  sum,  and  the  4e&adant  afterword  paid 

3A  2  61. 
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general  rule,  that  where  money  is  paid  into  court  by  the  1824. 
defendant,  and  taken  out  by  the  plaintiff  in  an  early  — ^ 
stage  of  the  cause,  that  that  shall  not  be  considered  as  agabut 
a  sum  recovered  by  the  plaintifi^  within  the  meaning 
of  the  statute.  The  fact  of  the  plaintiff's  taking  the 
money  out  of  court  is  not  conclusive  against  his  right  to 
recover  a  larger  sum ;  he  may  have  been  induced  to  ac- 
cept the  smaller  sum,  to  save  the  expence  of  litigation. 
It  is  the  sum  accepted  by  the  plaintiff,  in  lieu  of  the  sum 
which  he  might  perhaps  have  recovered  if  he  had  pro« 
ceeded  to  judgment.  We  are  all  of  opinion  that  the 
f  tatute  does  not  apply  to  such  a  case. 

Rule  refused. 


The  King  against  The  Undertakers  of  the  Ai&e  ff'^dnetda^. 

and  Calder  Navigation. 

TJPON  an  appeal,  by  the  undertakers  of  the  Aire  ApooMn* 
and  CaZ^^  Navigation,  against  a  rate  or  assess-  upon  the  iaee 
ment  made  for  relief  of  the  poor  of  the  township  of  ©f  what  pUST* 
Castleford^  in  the  West  Riding  of  the  county  of  York,  S'S  b^iST 
the  sessions  confirmed  the  rate,  subject  to  the  opinion  dlJJJJJJ^jJ^ 
of  this  Court,  upon  the  following  case.     On  the  rate  in  «*  by  the  imte. 
question  being  produced,  it  appeared,  that  the  property 
in  respect  of  which  the  defendants  were  rated  was  speci- 
fied ;  but  with  respect  to  all  the  other  individuals  charged 
thereby,  it  altogether  omitted  to  state  the  property  in 
respect  of  which  they  were  rated.     The  first  of  those  as- 
sessments was  as  follows : 

occupier,  rate,  assessment, 

Ashtm  Joseph ;        1  /.  8s.  Qi ;  2s.  1  Od. ; 

and  all  the  other  assessments  were  in  a  similar  form. 

a  A  3 
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The  King  against  The  [nhabitants  of  Poles-    >^«%^«b 

WORTH. 


TTPON    appeal,  against  an  order  of  two  justicesy  AnagrMnwot 
whereby  Hannah  Brindley  wai  removed  from  the  tweeo  a.  and 
parish  of  Polemorthi  in  the  county  of  Wanmck^  to  the  Utter  diouki 
parish  of  SaiiU  Peter,  in  the  pari«h  o(  Derii^  in  the  J^';^,^^ 
ooonty  of  Derby,  the  sessions  quashed  the  order,  subject  ^^  ^^?  ^' 
to  the  opinion  of  the  court  on  the  followinir  case :  ^  '^^  ^^^ 

^  be  had  no 

The  pauper  derived  her  settlement  from  her  btber,  ^o^>  ^*  ^ 

not  to  bo  paid* 

William  Brindley,  who  being  legally  settled  in  the  parish  At  tbe  time 
of  Saint  Peter's,  Derby,  in  December,  1784,  agreed  With  mentwJl^[dei 
one  WiUiam  Boolaws,  his  uncle,  then  resident  in  the  JhJ  SJI^t  Aat 
parish  ai  PdeMortk,  to  serve  him  for  three  years,  at  Is.  hat^oA°S 
per  day,  when  he  had  work  for  him  to  do;  and  ^heut  *""**»""«**>• 

wooM  ycar^  and 

be  had  not  work  for  him  he  was  not  to  be  pfud ;  Boalcfws  pvticnlarij 

during  the 

told  him  at  the  same  time  be  should  not  have  work  for  winter,  and 

that  when  he 

bim  all  the  year  round,  particularly  in  the  winter,  and  had  not  work 
that  when  he  had  not  work  for  bim  he  might  gpt  work  might  get  work 
from  other  people.    After  making  the  agreement,  Wilr  people :  Held, 
Ham  BrindUy  went  to  work  in  the  collieries,  until  the  ^J^Vhfr^ 
spring  of  the  year  ]  785,  and  then  went  to  worj:  witji  |?*'  •"**  *''•' 
his  uncle,  according  to  the  agreement,  and  remained  hA^ing  worked 

for  other  people 

with  him  about  nine  months,  when  his  uncle  told  him  during  Uie  win- 

ter  leaaon  whea 

be  had  no  employment  for  hira,  and  he  went  and  worked  his  master  bad 
several  weeks  with  a  Mr.  Barrett,  of  Pooley  Hall,  as  a  having  at  oUier 
labouring  man,  and  after  that,  his  uncle  having  again  f^  Ms  master 
work,  he  returned  to  him,  and  continued  to  work  for  ill[!i1?!!!?"^' 
him  about  nine  months  longer,  when  he  quitted  him  dW  not  gain  a, 
without  his  leave  and  went  to  Birmingham,  from  whence 

3  A  4  he 
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The  King  against  Samuel  Clark  Marsh*    .  wednada^. 

May  18th. 

THIS  was  a  conviction  arainst  a  carrier,  for  having  I"  ••*  infonn- 
^  ^  .     .  ®  ation  on  the 

game  in  his  possession.     The  conviction  statedi  sjnn,c.i4. 

s»2*  sninst  ft 

that  Edward  Homily  of  Thetford^  St.  Peter's^  in  the  carrier  betwaen 
county  of  Norfolk j  came  before  A.  B.  and  C.  Z).,  jus-  London,  for 
tices,  and  gave  them  to  understand  and  be  informed,  hhpSJS^ii^ 
that  within  three  months  last  past,  viz.  on  August  2bi\  "j^^*  '*  \ 
1823,  Samuel  Clarke  Marshy   of  the  city  of  Noraoich.  ^^^^tn^ 

,        ,  defendant  k 

beinir  a  common  carrier,  unlawfully  had  in  his  hands  notapenon 

.  .  qualified  to  kill 

and  custody  and  possession  as  such  carrier,  divers,  to  game,  nor  that 

he  had  the 

wit,  twenty-two  partridges  and  twenty-two  pheasants  gameinhia 


of  the  game  of  England   (such  partridges  and  phea*  Jtnoi^Wy. 
sants  not  having  been  sent  up  nor  delivered  or  en-  for^piSIScu- 
trustcd  to  the  said  S.  C.  Marshy   as   such  carrier  as  *'**"  ''^  *^* 

'  game  was 

aforesaid,  or  in  anywise  howsoever,  by  any  person  or  JPJlJjf,""  ^* 
persons,  in  any  manner  qualified  to  kill  game,)  cOn-  ^>«^aggon  at  an 

1  t^  rm  ...  ,   intermediate 

trary  to  the  statute,  &c.     The  conviction  then  stated  place  between 
the  summons  of  the  defendant,  his  appearance,  and  that  London :  Held, 
he  pleaded  not  guilty.     The  following  evidence,  given  luffi<^^^a 
by  two  witnesses  for  the  prosecution,  was  then  set  out ;  ui!at*the  deJSi- 
tHat  defendant  was  a  common  carrier,  and  that  his  waff-  f?*  **"*  '* /" 

^     his  possession 

iron  stopped  in  the  parish  of  Elden^  in  the  county  of  "*  carrier.  The 

c^  ^^  ^  J         evidence  for  the 

StfffblL  and  that  twenty-two  live  pheasants,  two  live  par-  defendant  was, 

fi  J  /  1  -^u  J   thathisbook- 

tridges,  and  twenty  dead  ones,  were  m  the  waggon,  and  keeper  living  at 
in  the  possession  of  the  defendant,  as  such  common  not  know  of 
carrier.     The  conviction  then  set  out  the  evidence  of  S'JSmVt^in 

there.    Neither 

the  driver  of  the 

waggon  or  his  assistant  was  called  as  a  witness :    Held,  that  this  evidence  did  not  vary 

the  case,  and  that  the  defendant  was  properly  convicted  of  having  the  game  in  hb  poiNi« 

sion  at  carrier, 

one 
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denee  of  the  said  pbeasantt  and  partridges  having  bten  18M. 
sent  as  afbresaidf  by  any  person  or  persons  qualified  to 
kill  game,  nor  any  evidence  tbat  the  defendant  was 
qualified,  by  the  laws  of  the  realm,  to  hill  or  destroy 
gamc^  or  to  hav<)  the  said  pheasants  or  partridges  in 
his  possession  as  aforesaid ;  it  appeared  to  the  justices 
that  the  defendant  was  guilty  of  the  premises  charged 
upon  him  in  the  information,  and  that  they  therefbre 
adjudged  him  guilty  of  the  oflbnee. 

Nolan  and  Ckitfy  were  to  have  argued  in  support  of 
the  conviction,  but  the  Court  called  upon 

Scarlett^  contra,  who  contended,  that  the  information 
ought  to  have  negatived  the  qualification  of  the  de- 
fendant, and  also  to  have  averred  that  be  had  the  game 
In  his  possession  knamingly.  As  to  the  first  objection,  the 
uniform  course  of  the  precedents  of  convictions  against 
carriers,  is  to  negative  the  qualification.  Resy.  Turner,  (a) 
It  is  consistent  with  this  information  that  the  carrier  in 
this  case  may  have  been  a  qualified  person,  and  may 
actually  have  sent  his  own  game  by  his  own  wag- 
gon ;  and  if  so,  he  clearly  would  not  have  committed 
an  offence  within  the  act.  ^Abbott  C.  J.  Then  he  would 
not  have  had  the  game  in  his  possession  aacqrrierJ] 
[^Bayley  J.  The  effect  of  your  argument  is,  tbat  if  the 
carrier  be  qualified  to  kill  game,  he  may  carry  the 
game  of  any  person  whatever,  whereas  the  bArme^  cA4. 
ir.2.,  declares  ^^  that  any  carrier  having  game  in  bis  pos« 
session  is  guilty  of  an  ofience,  unless  it  be  sent  by  a 
oualified  person/']    The  information  ought  to  have  al- 

leged, 
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game  in  his  possession  krumngly.  The  5  Anne^  c.  1 4.  sSt.  1 984« 
has  no  such  word.  It  merely  says,  "if  the  carrier  have  ^  „ 
any  pheasant  in  his  possession  he  shall  be  convicted.**  nffHnu 
It  It  were  necessary  to  aver  that  the  defendant  had 
actual  knowledge,  it  would  cast  on  the  prosecutor  a 
burden  of  proof  which  could  not  easily  be  satisfied,  par- 
ticularly as  the  carriers  themselves  usually  residing  in 
one  place,  cannot  have  any  actual  knowledge  of  that 
which  may  be  done  by  their  servants  in  the  course  of  a 
long  journey.  I  am  of  opinion  that  it  is  not  a  sufficient 
defence  for  a  carrier,  in  any  case  of  this  description,  to 
shew  that  he  did  not  know  that  the  particular  parcel 
contained  game,  although  it  might  be  a  good  defence 
to  shew  that  it  was  put  into  the  waggon  by  the  servant 
for  his  own  benefit,  and  contrary  to  the  orders  of,  and  in 
fraud  of  his  master.  As  to  the  evidence,  that  was  en« 
tirely  for  the  consideration  of  the  justices,  but  I  think 
there  was  sufficient  evidence  to  justify  the  conviction. 
It  appeared  that  the  hampers  containing  the  game  were 
in  the  defendant's  possession,  in  his  waggon  employed  in 
his  business.  That  was,  therefore,  primd  facie  evidence 
that  the  game  was  in  his  possession  cts  carrier.  And  that 
was  not  rebutted  by  the  evidence  given  for  the  defend- 
ant. For  it  appears  merely  that  the  book-keeper  at 
Thetfbrd^  at  an  intermediate  place  between  Norwich  and 
London^  did  not  know  of  any  game  having  been  put 
into  the  waggon  there.  The  Norwich  way  bill  was 
not  produced,  and  the  game  may  therefore  have  been 
put  into  the  waggon  at  Norwich  with  the  actual  know* 
ledge  of  the  defendant.  Neither  the  waggoner  nor  his 
helper  was  called  as  a  witness.  The  evidence  for  the 
defendant  left  the  case,  therefore,  just  where  the  evi« 
dence  for  the  prosecution  left  it.    That  being  so^  I  am 

of 
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to  the  order  of  the  defendant,  and  for  the  benefit  t>f  his        1624L 
servant;  and  no  such   evidence  having  been  given,  I 
think  the  defendant  was  properly  convicted* 


LiTTLEDALE  J.  I  am  of  Opinion,  that  it  is  not  ne- 
cessary in  an  information  against  a  carrier  for  having 
game  in  his  possession  to  n^ative  the  qaalificatioo  of 
the  defendant.  The  B  Annej  cA^.  s.2»  creates  this  of* 
fences  and  it  aoes  not  except  the  case  of  a  carrier  who  is 
himself  qualified  to  kill  game.  The  clause  does  contaio 
one  exception,  and  that  shews  that  it  was  not  intended 
that  any  other  exception  should  be  allowed.  I  thinly 
therefore,  that  it  would  not  be  any  defence  to  a  charge 
against  a  person  for  having  game  in  his  possession  as  a  car- 
rier, to  shew  that  he  was  a  person  qaalified  to  kill  game. 
If  he  could  shew,  indeed,  that  it  was  his  own  game^  that 
would  negative  the  fact  of  his  having  it  in  his  possession 
in  his  character  of  a  common  carrier.  The  fourth  section 
makes  it  an  offence  for  persons  not  qualified  to  keep 
greyhounds,  &c  or  other  engines  to  kill  or  destroy  gallie,^ 
but  nothing  is  said  in  the  second  section  as  to  the  qua- 
lification. I  doubt  much  whether  it  would  be  any  de- 
fence upon  the  merits  that  the  defendant  himself  did  itDt 
know  that  the  particular  parcel  contained  gaoie.  A 
Blaster  in  some  cases  is  answerable  criminally  4br  ibi^ 
act  of  his  servant,  when  the  act  is  done  by  the  servafft 
for  the  benefit  of  the  master  and  in  the  courte  of  hb 
employment.  Thus  if  a  servant  in  the  course  of  liis 
employment  sells  a  libel,  the  master  is  subject  to  tfd  in- 
dictment I  think  that,  in  this  case,  the  master  "Waa  ^ 
properly  convicted.  The  game  was  found  in  his  Wag* 
gon,  employed  in  the  course  of  his  business  as  a  carrier. 
That  raises  a |>rcatunption  prioiA  facil^  ihit  he  kiiew^ 

was 
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birth  an  idiot,  and  at  Hichar(V^  death  was  twen^-K>ne  1824. 
years  of  age.    In  the  year  1820,  long  after  the  marriage 

of  Richard  and  MillicenL  the  estate  was  mortffaiiced  for  offrinu 

a  term  of  1 000  years  by  Richard^  to  secure  the  payment  ants  of 

-  NOHTMWXALD 

ot  100/.  The  mortgagee  received  from  the  tenant  the  Bamir. 
full  half  year's  rent,  which  accrued  after  the  death  of 
Richard  at  Michaelmas  last,  out  of  which  he  paid  the 
sum  of  3/.  to  the  pauper  ilf.,  and  took  from  her  the 
following  receipt;  "  The  7th  December^  1822,  received  of 
the  heir  at  law  of  my  late  husband,  R.  Reynolds^  de- 
ceased, the  sum  of  SZ.,  by  the  payment  of  Richard 
Hauchin^  (the  tenant,)  being  my  third  share,  as  his 
widow,  of  the  half  year's  rent  of  the  freehold  part  of  his 
estate  at  Thoi-rvmood  common,  in  Northweald  Bassettj 
due  Michaelmas  last."  R.  R.  lived  in  Magdalen  Laver^ 
and  after  his  death  the  pauper,  his  widow,  resided  in 
that  parish  for  some  months,  and  then  hired  and  lived 
in  a  cottage  in  Northiveald  Bassettj  which  was  not  on 
the  husband's  estate.  Before  her  residence  of  forty  days 
bad  been  completed  in  that  parish,  she  became  charge- 
able, and  was  removed. 

.  Brodriclc  and  Stephen  in  support  of  the  order  of 
sessions.  The  question  here  is,  whether  the  magistrates 
had  power  to  remove  the  pauper,  not  whether  her  resi- 
dence in  Northweald  Bassett  was  such  as  would  confer  a 
settlement.  For  it  does  not  necessarily  follow,  that  a 
person  is  removeable  if  the  residence  will  not  confer  a 
settlement,  Rex  v.  Leeds,  {a)  The  statute  l^SclS Car.2. 
cA2.  gives  the  power  of  removal,  and  the  question  will 
be,  whether  the  pauper  in  this  case  had  such  an  interest 

.•  (a)  2^j/M47. 

Vot.II.  SB  in 
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dower.]     The  title  of  the  widow  to  dower  is  consum-       18S4* 

mate  on  the  death  of  her  husband,  the  assignment  is  a 

mere  form.     And,  although  the  right  of  entry  is  sus-       ogamu 

^  Tbib  Inbabilr 

pended  until  the  assignment  has  been  made,  that  is  aottof 
merely  for  convenience,  and  not  because  there  is  an  ad- 
verse right,  as  where  an  estate  tail  is  discontinued. 
Secondly,  the  pauper  was  in  the  actual  receipt  of  a  part 
of  the  rent,  which  was  paid  to  her  as  dower,  that  is 
equivalent  to  an  assignment  The  want  of  a  formal 
assignment  of  dower  is  nothing  in  equity,  Duie  ofHa^ 
miUon  v.  Mohun.  {a)  [Abbott  C.  J.  The  payment  in 
this  case  was  made  by  the  mortgagee,  who  had  not 
power  to  bind  the  heir.] 

Manyali  (with  whom  were  Jessopp  and  Knox^)  contriL 
Until  the  assignment  of  dower,  the  widow  had  no  such 
interest  as  could  give  her  a  settlement  or  make  her  ir- 
removeable.  It  may  be  admitted  that  a  person  may  be 
irremoveable,  although  not  in  a  situation  to  gain  a  settle* 
mcnt  by  residence,  but  that  must  be,  because  he  cannot 
be  taken  away  from  his  own.  All  the  decisions  upon 
questions  of  settlement  by  estate  have  turned  upon  the 
pauper's  right  of  possession.  In  Rex  v.  Hordey^  the 
pauper  had  the  sole  right  of  possession,  no  adverse  in- 
terest could  be  obtained  without  her  consent.  Here, 
the  title  to  the  freehold  was  in  the  heir,  he  might  have 
taken  possession,  and.no  person  could  dispute  his  right. 
The  widow,  indeed,  had  a  right  to  a  portion  for  dower, 
but  there  is  a  great  difference  between  a  right  to  some-  * 
thing  in  possession,  and  a  right  to  have  something  as- 
signed.    (He  was  then  stopped  by  the  Court.) 

(a)   1  P.  W.  122. 

3  B  2  Abbott 
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Morgan  ascainstFALMEB,.  iwiy. 

May  IS. 


•O 


A  SSUMPSIT  to  recover  a  sum  of  45.  paid  by  the  ^  "•'^P^ 
plaintifi^  ^lio  is  a  publican  in  the  borough  of  Great  •^  received,  it 

wasproFed 

Yarmouth,  to  the  defendant  as  mayor  of  that  borough,  that  Yarmmdk 
and  claimed  by  the  defendant  as  having  become  due  to  borougb  ftom 

h*  •  1         1   •     •  n*  1  *  11*  tune  iDUDeizio** 

im  on  granting  to  the  plamtitt  his  annual  licence  as  a  rbi,  and  that 

publican.    At  the  trial  before  Garrm  B.,  at  the  Nor/blk  ^qu^^^ 

Lent  assizes,  J  82S,  a  verdict  was  found  for  the  plaintiff,  ^^^^ 

subject  to  the  opinion  of  this  Ck)urt  on  the  following  f^S^f^*^ 

case.     In   the  month   of  September,  1822,  a  meeting  vwiouscharteii 

had  conflnncd 

was  duly  held  by  the  defendant,  (who,  in  his  charao-  to  them  aU  the 

ter  of  mayor,  was  then  one  of  the  justices  of  the  peace  oeiTed  bj  them, 

in  and  for  the  borough,)  and  by  another  justice  of  the  ^.2.  c.7.,  alT** 

peace  in  and  for  the  borough,  for  the  purpose  of  renew-  thTba^&w^a 

ing  the  annual  licences  of  the  publicans  in  the  borough.  I^S^^^^^* 

Tlie  plaintiff  attended   at  that  meetinj?   in  order   to  m*y<w  when 

^  °  the  style  of  the 

obtain  a  renewal  of  his  licence^  and  the  clerk  to  the  corporation 

should  be  . 

justices,  who  is  also  town  clerk,  and  clerk  of  the  peace  changed,  which 
for  the  borough,  on  granting  to  the  plaintiff  his  licence,  charter  in  the. 
demanded  a  sum  of  125.  6<i,  which  the  plaintiff  accord-  At  a^eetuig'* 
ingly  paid.     The  clerk  then  paid  over  to  the  defendant  ^o^^l^^^ 
a  sum  of  45.,  part  of  the  sum  of  125.  6d.  which  he  had  '«nd«n«>^ 

'  *^  mayor,  (he 

being  byTirtue 
of  his  office  a  justice  of  peace,)  and  another  justice,  for  granting  and  renewing  the 
licences  of  publicans,  the  plaintiff*  applied  to  have  his  licence  renewed,  and  upon  having  it 
done,  was  required  to  pay,  amongst  other  fees,  the  sum  of  At*  to  the  mayor,  which  waa 
proved  to  have  been  regularly  paid  for  a  period  of  sixty-five  years :  Held,  first,  that  the 
defendant  was  not  entitled  to  take  any  such  fee ;  for  the  payment  for  sixty-five  yean  did 
not  raise  a  presumption  that  it  had  been  immemorially  paid  to  the  bailifi^  or  mayor  of  Tor^ 
nunUh,  inasmuch  as  licences  were  not  granted  until  thtt  reign  of  Ed,6,f  and  the  defendant, 
as  justice  of  peace,  was  not  entitled  to  any  fee  for  granting  the  licence.  Secondly,  that 
the  defendant  was  not  entided  under  the  24  G.S.  c.44.  to  notice  of  the  action  about  to  be 
brought  against  him,  for  that  the  fee  could  not  have  been  taken  by  him  aa  a  justice, 
colore  officiu  Thhrdly,  that  the  payment  vras  not  voluntary  io  aa  to  preclude  the  pl«nti£r 
from  recovering  the  money  in  this  action. 

S  B  S  received, 
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usual  and  accustomed  fee  for  granting  it.  No  notice  of 
the  action  was  given  previously  to  its  commencement. 
The  questions  for  the  opinion  of  the  Court  were,  first, 
whether  the  plaintiff  was  bound  to  give  notice  of  the 
action  previously  to  bringing  the  same ;  second,  whether 
the  defendant  was  entitled  to  receive  the  said  sum  of  45. ; 
thirds  whether  the  plaintiff,  having  paid  the  said  sum 
of  45.  in  the  manner  above  stated,  was  entitled  to  re- 
cover it  back  in  this  action.  The  case  was  now 
argued  by 

Itolfe  for  the  plaintiff.     The  defendant  was  not  en* 
titled  to  claim  the  money  in  dispute,  and  the  plaintiff 
may  recover  it  back  in  this  form  of  action,  without  giving 
notice  under  the  24  G.2.  r.44.     The  licensing  of  public 
hduses  arose  out  of  the  5&G£tZ.6.  r.25.,  and  neither  that 
or  any  subsequent  statute  on  the  subject  authorises  the 
taking  such  a  fee  as  was  demanded  by  this  defendant. 
If  it  be  legal,  the  legality  must  depend  upon  somethmg 
not  found  in  any  statute.     It  is  certainly  found  that  the 
borough  of  Yarmouth  is  a  borough  by  prescription,  ana 
that  a  charter  was  granted  in  the  2  Anne ;  but  that  only 
leaves  the  matter  in  the  same  situation  as  before^  giving 
no  other  fees  to  the  mayor  than  those  which  were  before 
lawfully  payable  to  the  bailiffs.     It  roust  be  contended 
on  the  other  side,  that  before  the  introduction  of  sta- 
tutable licensing,  this  fee  might  have  been  claimed  for 
some  customary  licensing  in  this  borough.     (He  was 
then  stopped  by  the  G)urt  as  to  that  point)     Then  as 
to  the  notice,  the  24G.2.  c.44.  does  not  extend  to  an 
action  for  money  had  and  received,  as  appears  by  t7wi- 
phelby  v.  M^  Clean  (a),  which   was  an   action  against 


1824. 

MOEOAV 

aimu 

PAlMiflu 


(a)   lB.iiA.A2. 

3B  4 


collectors 
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existence  of  an  usage  for  a  much  shorter  period  than       1824« 
sixty-five  years,  the  time  spoken  to  in  this  case,  has       """ 

MOROAW 

been  held  sufficient  to  establish  an  immemorial  usage,  jgakui 
Bex  V.  Joliffe,  (a)  It  appears  that  alehouses  existed 
long  before  the  time  of  Ed^6.j  from  the  statute  first  re- 
quiring that  they  should  be  licensed.  There  may,  there- 
fore, have  been  some  form  of  permission  to  keep  an  ale- 
house granted  in  this  borough  before  that  time^  and  a 
fee  may  have  been  lawfully  taken  for  it.  Now  all  fees, 
before  payable,  were  confirmed  by  the  stat.  1  Arme^  and 
the  charter  2  ^<n^.  Thirdly,  the  payment  was  made 
by  the  plaintiff  voluntarily  with  a  full  knowledge  of  all 
the  circumstances,  he  cannot,  therefore,  now  recover  it 
bsLck^Knibbs  v.  Hall(b%  Bilbie  v.  Lumley{c\  Brisbane 
v.  Dacrcs.  (d) 

Abbott  C.  J.  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover  in  this  action.  The  first  and  main 
question  is,  whether  the  defendant  had  any  legal  au- 
thority-to  demand  the  money  in  dispute.  It  has  been 
conceded,  that  it  muist  be  due  to  him  as  mayor,  inde- 
pendently of  his  character  of  justice  of  peace.  And, 
indeed,  it  could  not  be  put  on  any  other  ground,  for  the 
money  is  claimed  as  an  immemorial  payment,  and  the 
interference  of  justices  of  peace  in  granting  licences 
clearly  arose  since  the  time  of  legal  memory.  It  is  found 
that  the  payment  was  claimed  for  granting  a  licence 
and  that  it  has  been  taken  for  a  long  period  of  time. 
We  cannot,  however,  thence  presume  that  the  mayor 
was  entitled  to  the  payment  by  any  inunemorial  usage, 

(a)  2B.  4fC.54.  {h)  1J?^84. 

(c)  2  Man,  4Q9.  {d)  5  Taunt.  147. 

because 


PAurt*. 
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quence  would  have  followed  had  the  parties  been  on       1624. 
equal  terms.    But  if  one  party  has  the  power  of  saying  "■ ' 

to  the  other,  ^<  that  which  you  require  shall  not  be  done  agabui 
except  upon  the  conditions  which  I  choose  to  unpose," 
no  person  can  contend  that  they  stand  upon  any  thing 
like  an  equal  footing.  Such  was  the  situation  of  the 
parties  to  this  action.  The  case  is  therefore  very  dif- 
ferent from  Brisbane  v.  Dacres,  and  our  judgment  must 
be  in  favor  of  the  plaintiff 

Batley  J.  I  am  of  opinion^  that  the  defendant  was 
not  entitled  to  any  fee  for  granting  a  licence  to  the 
phiintiff;  that  the  latter  is  entitled  to  recover  it  back  in 
an  action  for  money  had  and  received,  and  that  the  de- 
fendant was  not  entitled  to  a  month's  notice  of  that 
action  before  it  was  commenced.  The  defendant  must 
have  taken  the  fee  as  mayor,  he  had  no  pretence  for 
claiming  it  as  a  justice  of  peace.  If  it  had  been  found 
by  the  jury  that,  by  immemorial  custom,  no  person 
could  carry  dn  trade  in  the  borough  of  Yarmouth  with- 
out a  licence  from  the  corporation,  even  supposing  such 
a  custom  to  be  good,  the  money  would  have  been  re- 
ceived for  the  use  of  the  corporation.  There  is  not, 
however,  any  thing  to  shew  the  existence  of  such  a  cus- 
tom, and  the  money  was  received  for  the  individual 
benefit  of  the  defendant  as  mayor.  As  a  justice  he  had 
a  public  duty  to  perform,  and  had  no  right  to  any  re- 
muneration  for  it.  Then,  as  to  the  question  whether 
the  money  can  be  recovered  in  this  action ;  if  it  had 
been  a  free  and  voluntary  payment,  there  might  be  some 
difficulty ;  but  I  entirely  agree  with  the  observations  of 
my  Lord  Chief  Justice,  which  shew,  that  the  payment 
was  by  no  means  voluntary.     There  is  also  another 

ground 


Palmxr, 
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to  take  money  for  the  exercise  of  such  a  discretion  would        1824. 
be  good  in  law,  is,  I  think,  very  doubtful,  for  the  reasons  ■ 

given  by  my  Brother  BayUy.  In  this  case  the  licence  is  agfunit 
stated  to  have  been  granted  by  the  defendant,  the  mayor 
of  the  borough,  and  another  justice.  It  is  clear,  there- 
fore, that  they  must  have  acted  as  justices,  and  as  such, 
their  only  power  of  granting  licences  is  given  by  the 
statute  before  mentioned.  There  was  not,  then,  any 
pretence  for  claiming  the  payment  in  question.  Neither 
was  it  necessary  to  give  notice  of  the  intended  action.  If 
the  money  had  been  taken  by  persons  in  the  execution 
of  their  duty  as  justices,  as  for  instance  upon  a  con- 
viction, then  the  case  of  Greermay  v.  Hard  would  have 
applied,  and  notice  would  have  been  necessary.  But 
this  case  is  very  different ;  for,  even  supposing  that  the 
defendant  took  the  money  in  consequence  of  having  done 
some  act  as  a  justice,  (and  it  should  be  remembered, 
that  although  two  justices  acted,  yet  the  money  was 
taken  by  the  defendant  for  himself  alone,)  still  it  could 
not  be  considered  as  taken  in  the  execution  of  his  office ; 
and  therefore,  according  to  Irving  v.  Wilson^  he  would 
not  be  entitled  to  notice.  Thirdly,  I  think  that  the 
money  may  be  recovered  in  thb  action,  and  that  it  does 
not  fall  within  that  class  of  cases  which  apply  to  volun- 
tary payments. 

LiTTLF.DALE  J.  I  am  of  opiniou  that  this  defendant 
has  no  right  to  retain  the  money  which  was  paid  to  him 
by  the  plaintiff.  He  had  not  any  legal  authority  to 
make  the  charge,  either  as  mayor  of  the  borough  or  as 
a  justice  of  peace.  The  granting  a  licence  was  a  pub- 
lic duty  imposed  by  law,  and  for  the  execution  of  that 
he  had  no  right  to  any  payment     The  claim  can  only 

be 
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Here,  the  plaintiff  was  merely  passive,  and  submitted  18di. 

to  pay  the  sum  claimed,  as  he  could  not  otherwise  pro*  M^IZif 

cure  his  licence.     I  think,  therefore,  that  he  is  entitled  m^ 
to  recover  it  back  in  this  action. 

Judgment  for  the  plainti£ 


The  KiKG  against  The  Inhabitants  of  Hal(.ow^  mdne$day, 

May  19th. 

XT  PON  an  appeal,  against  an  order  of  two  justices,  Where  a  m^. 

for  the  removal  of  Thomas  Hevoett^  Elizabeth  his  hiredTa  ummt 

wife,  ^d  their  two  children,  from  the  parish  of  Powici^  ^g  tx^Hiiten 

in  the  county  of  Worcester^  to  the  parish  of  Hallo^  in  ^SJs'nuule 

tha  same  county,   the   sessions   confirmed   the  orden  ^°^p^J   ^ 

against  him  be- 

subject  to  the  opinion  of  the  Court  of  King's  Beqchj  ^<»'<^  ^  ju^^ce  of 

peace,  and  the 

up0|i  tb^  following  case.     The  pauper,  Thomas  HeweU^  latter,  under 

the  provisions 

gftined  a  settlement  in  the  parish  of  Hall&w^  about  four-  of  the  20G.3. 
teen  years  agp,  by  a  hiring  and  service  tor  a  year  in  that  mitted  the  ser- 
pfMrish.    At  the  expiration  of  that  service  the  pauper  houscofw- 
>vent  into  the  service  of  one  John  Piicej  of  tl^e  parish  of  ^n^f  month 
Tibbertoiij  in  the  said  county,  having  been  previously  which  did  not 
hired  by  John  Pricey  at  Perihore  Mqp^  a  few  days  before  «^'  **>«  end  of 

the  year  for 

Old  Michaelmas^  when  the  pauper's  service  in  Hallow  which  he  had 

been  hired : 

expired,  to  serve  him  the  said  John  Pricey  as  waggoner's  Held,  that  this 
boy,  from  the  said  Old  Michaelmas  tq  the  Old  Michael--  in  the  master's 
mas  following,  at  the  wages  of  5L     The  pauper  went  ^"i^y^* 
into  the  service  of  the  said  John  Price^  according  to  this  meBmin!r*of  the 
hiring,  and  remained  with  him,  serving  in  the  parish  of  ^*?^*^'^f'^'' 
Tibberton,  till  about  a  month  before  the  Old  Michaelmas'*  servant  thereby 

gained  a  setUe- 

day  at  which  his  service  with  John  Price  was  to  end,  menu 
aqpording  to  the  said   hiring;   when  disputes  having 
arisen  between  John  Price  and  the  pauper,  in  conse- 
quence 
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of  the  year ;  neither  can  set*vice  during  that  period  be 
implied.  The  case  of  Bex  v.  Barton-upan^InDell  (a)  will 
perhaps  be  relied  on  by  the  other  side,  but  it  is  very 
distinguishable  from  this.  There  the  pauper  in  the  whole 
served  nineteen  months,  and  the  only  question  was, 
whether  the  imprisonment  operated  as  a  dissolution  of 
the  yearly  hiring.  Here  it  is  not  necessary  to  con- 
tend for  a  dissolution,  it  is  sufficient  to  say,  that  the 
pauper  did  not  serve  under  the  yearly  hiring,  during  the 
time  of  his  imprisonment,  Bex  v.  North  Cray  (i),  Bex  v. 
Westmeon  (c).  Had  the  pauper  run  away  a  month 
before  the  end  of  the  year,  then  surely  there  would  not 
have  been  a  sufficient  service.  [^Bayley  J.  Suppose 
that  to  have  happened  in  the  middle  of  the  year,  and 
•that  the  servant  had  afterwards  returned  to  his  master.] 
If  the  latter  received  him  it  would  amount  to  a  dispens- 
ation. Under  the  20G.2.  c.\9.  s.2.  {d)  the  master  had  no 
election  as  to  what  the  magistrate  should  do  upon  his 
complaint  of  the  servant's  misconduct.  It  will  be  urged 
that  the  magistrate  having  by  that  act  power  to  dis- 
charge the  servant  expressly,  and  not  having  done  so, 
the  relation  of  master  and  servant  still  continued.  The 
service,  however,  did  not  continue ;  if  it  were  held  that 


1824. 

The  KiKo 
agaitlst 

The  Inhabit- 
ants of 

*  Hallow* 


(a)  ^M.^S,  529.  {b)  Catd.  495.    2  Sott.  522.  S.  C 

(c)  Cald,  129.     2  Jioit.  52a  S.  C. 

(d)  By  this  section,  it  was  enacted  «  That  it. shall  be  lawful  for  any 
justice,  upon  application  or  complaint  made  upon  oath  by  any  master,  &c« 
against  any  servant,  labourer,  &c.  touching  or  concerning  any  misde- 
meanor, miscarriage,  or  illbehaviour  in  such  his  or  her  service  or  employ- 
ment, to  hear,  examine,  and  determine  the  same,  and  to  punish  the  offender 
by  commitment  to  the  house  of  correction,  there  to  remain  and  be  cor- 
rected,  and  held  to  hard  labor  for  a  reasonable  time,  not  exceeding  one 
calendar  month,  or  otherwise  by  abating  some  part  of  his  or  her  wages,  or 
by  discharging  such  servant  from  his  or  her  service  or  employment.*' 

Vol.  IL  8  C  it 
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statute  in  question  must  be  considered  as  ajiiding  un  the       1894« 

roaster's  service,  within  the  ipeanipg  of  tU^8&9^.3.     xh""Kn» 

c.^O.    It  follows,  that  in  this  qas^  th(?  pauper  gainj^d  ^    nJ^^  . 

settleipent  in  Tibberton^  the  order  of  session^  must  th^^       ^P^  ^ 
/•111  Hiuunfa 

tore  be  quashed.  '''''• 

Batley.     I  am  of  opinion  that  this  case  falls  \^ithiii 
the  distinction  taken  by  Le  Blanc  J^  in  Rex  y.  Bpxtonr 
upoH-InoelL    If  e  there  says,  **  It  was  under  the  autho- 
rity of  the  coptract   that  his  mai^ter  acted  when  bi^ 
punished  him  fo|:  miscondqcl;,  t]bi,9refore  it  was  not  fi 
di^soluti(m.''     So  here  the  p^juper  wa^  imprispqed  ^^  . 
the  instance  of  the  master.      The  latter  mjght  have 
p;re98ed  for  a  dissolution  of  the  contract,  but  i^istead  of 
that,  th^e  was  an  understanding  between  hi^  ajpd  the 
justice,  that  the  pauper  should  either  \)^  his  master's 
pardon  or  remain  the  rest  of  the  year  in  prison.    It  has 
been  conceded  that  tha,t  does  not  operate  as  a  dissolu- 
tjpp,  aod  I  think  it  may  be  put  either  ^  a  constructive 
service  or  a  dispensation.    In  the  case  cited  it  was  heldi 
that  the  servant  gained  a  settlement,  and  I  cannot  see 
why  the  imprisonment  should  have  a  different  effect  ^t 
the  end  from  that  which  it  had  in  the  middle  of  th^ 
year.     It  has  been  urged  in  argument,  that  the  master, 
by  taking  the  servant  back,  is  to  be  con$idered  as  dis- 
pensing with  his  service  during  his  absence.     But  t)^e 
contract  not  being  dissolved,  if  the  servant  w^re  reii^ased 
from  prison  before  the  end   of  the  year,  the  master 
wonld  be  under  the  necessity  of  receiving  him.     For 
these  reasons  I  am  of  opinion,  that  the  pauper  gained  a 
settlement  in  TibbertoUj  and  that  the  order  of  sessions 
must  be  quashed, 

3  C  2  HOLBOYD 
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Bramwell    and    Another,    Assignees    of  the  Monday, 
Estate  and  Effects  of  W.  Noakes,  a  Bank- 
rupt,  against  M.  P,  Lucas,  W«  Thojupson^ 
and  T.  Groves. 

^PROVER  by  the  plaintifib  as  assignees,  to  recover  a  oommunics- 
the  value  of  a  lease,  and  divers  goods  and  chattek  client  to  hb* 
amounting  to  280/,  19^.  lOA,  belonging  to  them  as  ^^^^'^^ 
sjgnees  of  William  NoakeSj  and  by  the  c|efendant8  con-  ^,2*Sfi*^ 
verted  to  their  own  use.     At  the  trial  before  Mbotl  C.  J.,  but  to  obtain 

information  at 

at  the  Middlesex  sittings  after  last  Hilary  term,  a  verdict  to  a  matter  of 
was  found  for  the  plalntifis  subject  to  the  following  case*  vileged,  and 
On  the  7th  day  of  Naoember  last,  at  seven  o'clock  in  ^bj  the  attor« 
the  evening,  the  lease  and  goods  were  seized  by  the  ^tneiain*** 
defendants,  M.  P.  Lawos  and  TV.  Thompson^  who  were  ****■*' 
sheriA  oi  London  and  also  sheriff  of  Middlesex^  under 
two  writs  of  elegit  issued  on  that  day,  founded  on  a 
judgment  obtained  by  the  other  defendant  Graves  against 
the  said    fV.   NoaJces^   for  4,000/.  damages  and   84^. 
costs ;  and  the  only  question  in  the  cause  was,  whether 
W.  Noakes  had  committed  an  act  of  bankruptcy  prior  to 
such  seizure  under  the  said  writs.     In  order  to  prove 
such  prior  act  of  bankruptcy,  Scott  was  called  as  a  wit- 
ness on  the  part  of  the  plaintiffs,  and  he  stated  that 
he  acted  as  solicitor  to  the  bankrupt,  and  in  that  cha- 
racter, and  upon  his  (ScotC%)  suggestion  to  the  bank- 
rupt, called  a  meeting  of  his  creditors,  to  be  held  at  the 
George  and  Vulture  tavern  in  ComJnll^  at  twelve  o'clock 
at  noon  on  the  7th  day  of  Naoember  last;  and  that, 
in  the  morning  of  that  day,  W.  Noakes  came  to  his, 

8  C  3  {Scotfs) 
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The  interference  of  Scott  in  this  matter,  and  his  conveN        1624* 
sation  with  the  bankrupt,  certainly  did  not  arise  out  of  " 

the  professional  character  or  employment  of  the  former,  agakut 
and  therefore  no  privilege  could  be  claimed  as  to  that 
conversation.  Cobden  v.  Kendrick{a\  Wilson  v.  RasialL (fi) 
Secondly,  an  attorney  may  be  called  to  provi^  an  act 
done,  Rex  v.  Watkinson  (c),  Doe  rf.  Jupp  vw  Andrews  (rf)i 
Spenceletf  v.  Scktdlenburgh.  {e)  Here,  the  intention  with 
which  the  bankrupt  absented  himself  from  the  meeting 
was  part  of  the  res  gestae,  and  therefore  might  be  proved 
by  Scott. 

J.  IVilliams  contra.  The  cases  of  Cobden  v.  Kendrick 
and  Wikon  v.  Rastall  may  be  conceded,  for  there  the 
communication  to  the  party  called  as  a  witness  was  not 
made  to  him  in  his  character  of  attorney.  So  also  Rex 
v.  Watkinson^  Doe  v.  Andrews^  and  Spenceley  v.  Schtd^ 
lenhurghy  may  be  admitted  to  be  law,  but  there  the  party 
was  called  merely  to  speak  to  a  matter  of  fact  within  his 
own  knowledge,  which  knowledge  was  not  derived  from 
any  communication  or  connection  with  his  client.  Rob* 
son  v.  Kemp  {f)  is  not  distingbishable  from  the  present 
case.  It  cannot  be  said  that  the  communication,  in 
order  to  be  privileged,  mtist  be  made  in  the  course  of  a 
suit,  for,  in  Gainsford  v.  Grammar  (g\  Lord  Ellens 
borough  held  the  contrary,  and  there  Cobden  V.  Kendritk 
and  Wilson  v.  Rastall  were  pressed  upon  him  as  autho- 
tities  dgainst  that  opinion  :  and  Gainsford  v.  Grammar  Is 
supported  by  Cromack  v.  Heathcote.  {h)     In  Brard  v. 


(a)  4  r.  -R.  451.  (b)  4  T.  B.  755- 

(c)  2  52r.  1 125.  (<0  «  Cowp.  845. 

{c)  7  East,  557.  If)  5  Etp*62. 

(g)  2  Campb.  9.  (*)  ^B.^B,  4. 

* 

*  3  Ct  4  Ackerman 


LvCASt 
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remained  there  two  hoursi  to  avoid  being  arrested,  till       1824. 
&oii  returned  from  the  meeting,  and  the  question  is, 
\vhether  the  whole  or  any  part  of  this  evidence  ought  to       against 
Iiave  been  exduded ;  that  ScoU  was  competent  to  prove 
that  the  meeting  was  called ;  that  it  was  called  upon  his 
suggestion,  and  that  Noakes  came  to  and  remained  at 
bis  office  is  beyond  all  doubt ;   but  the  point  disputed 
was,   whether  Noakes's  question  to  Scott  and  Scot^s 
answer  to  him  was  not  within  the  privilege,  and  we 
think  it  was  not.     Whether  the  privilege  extends  to  all 
confidential  communications  between  attorney  and  client 
or  not,  there  is  no  doubt  that  it  is  confined  to  communi- 
cations, and  to  communications  to  the  attorney  in  his 
character  of  attorney.     A  question  for  legal  advice  may 
come  within  the  description  of  a  confidential  communi- 
cation, because  it  is  part  of  the  attorney's  duty,  as  at- 
torney, to  give  legal  advice ;  but  a  question  for  inform- 
ation as  to  matter  ofjactj  as  to  a  communication  the 
attorney  has  made  to  others,  where  the  communication 
might  have  been  made  by  any  other  person  as  well  as 
an  attorney,  and  where  the  character  or  office  of  attor- 
ney has  not  been  called  intoaction,  has  never  been  held 
within  the  protection,   and  isnot  within  the  principle 
upon  which  the  privilege  is  founded.    Was  this,  then, 
a  question  for  legal  advice,  put  to  Mr.  Scott  in  his  cha- 
racter of  attorney,  or  was  it  not  a  question  for  inform- 
ation as  to  matter  qf/actj  in  which  the  professional  cha- 
racter of  Mr.  Scott  as  attorney  was  not  considered  ?  It  can 
hardly  be  supposed,  that  a  man  could  ask,  as  matta*  qflavo^ 
whether  he  would  be  free  from  arrest  whilst  attending  a 
voluntary  meeting  of  creditors ;  but  he  might  well  ask,  as 
matter  offact^  from  the  person  at  whose  suggestion  the 
creditors  had  been  convened,  whether  any  arrangement 
had  been  made  with  the  creditors  to  prevent  an  arrest, 

and 
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tended,  that  he  had  gained  a  subsequent  settletneht  by       18S4. 
hiring  and  service.     The  appellants  proved,  that  wBeh  „  . 

Williams  was  about  fourteen  years  of  am  he  Kved  with  his       agaitut 

.  Th6  Inhabit- 

father,  in  the  parish  of  Saint  Ishmael^  in  the  county  of  anu  of 
Carmarthen^  and  being  desirous  of  being  appt^nticed  to  a  k^wxuV. 
shoemaker  his  father  agreed  with  one  John  Thomas^  a 
shoemaker  in  the  parish  of  Saint  lihmaelj  to  gtve  hiih  a 
guinea  for  teaching  his  son,  the  pauper,  the  tr^e  6f  a 
shoemaker  for  twelve  months,  the  father  finding  the 
pauper  lodging,  and  every  thing  else  during  that  tiitie. 
The  pauper  served  the  whole  twelve  months  under  that 
agreement.  There  was  no  indenture  or  writings  but  the 
pauper  considered  it  as  an  apprenticeship,  and  his  fathekr 
tad  master  treated  and  spoke  to  him  as  an  apprentice 
during  such  twelve  months ;  and  his  father  and  master 
told  him  there  was  a  guinea  p&id  for  teaching  him  the 
trade.  The  pauperis  father,  at  the  end  of  the  year,  came 
to  an  agreement  with  TKoinasy  that  the  pauper  should 
work  with  Thomas  for  twelve  months  taiaking  shoes  at 
d(f.  per  pair  the  first  half  year,  and  at  ^d.  per  pair  the 
remaining  half  year.  The  pauper  worked  with  him 
about  six  months  under  that  agreement,  and  then  went 
^way  and  worked  at  several  places,  until  his  marriage, 
which  happened  1785.  He  soon  afterwards  removed  to 
the  parish  of  St.  Mary. 

Nolan  and  Davies,  in  support  of  the  order  of  sessions, 
contended,  that  the  pauper  had  gained  a  settlement  by 
hiring  and  service  in  the  parish  oi  Saint  Ishmaely  for  al- 
though the  service  under  the  second  agreement  was  but 
for  six  months,  yet  that  service  might  be  connected  with 
the  previous  service  under  the  first  agreement.  That  was 
void  as  a  contract  of  apprenticeship ;  the  s^nice  under  it, 

therefore, 
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punished  for  refusing  to  do  so.  The  relation  existing 
between  them  was  that  of  teacher  and  scholar.  Now, 
although  it  be  clear,  that  services  under  different  hirings 
may  be  connected,  so  as  to  complete  the  year's  service, 
yet  the  whole  of  the  several  services  constituting  the 
year's  service  must  be  under  a  contract  or  contractSi 
creating  an  obligation  to  serve.  In  this  case,  there  was 
not  any  obligation  on  the  pauper  to  serve  under  the  first 
agreement.  That  service,  therefore^  not  being  a  service 
under  a  contract  creating  the  relation  of  master  and 
servant,  cannot  be  connected  with  the  subsequent  ser- 
vice ;  and  there  being  only  a  service  of  six  months  un- 
der a  contract  of  hiring,  no  settlement  was  gained. 


1824. 

The  KiMO 
against 

The  Inhabit- 
ante  of 

St.  Maet^ 

KlDWILLT. 


LiTTiEDALE  J.  In  ordct  to  gain  a  settlement  by 
lilring  and  service,  the  service  must  be  for  a  year,  under 
a  contract  or  contracts,  creating  the  relation  of  master 
and  servant.  The  pauper  served  only  six  months  under 
such  a  contract.  The  contract  under  which  he  served 
during  the  former  year,  created  the  relation  of  master 
and  scholar,  and  not  that  of  master  and  servant.  The 
service  under  that  contract,  therefore,  cannot  be  con- 
nected with  the  service  under  the  subsequent  contract, 
for  the  effect  of  that  would  be,  to  enable  the  pauper  to 
gain  a  settlement  by  a  service^  partly  under  a  contract 
of  hiring,  and  partly  under  a  contract  of  a  different  de- 
scription ;  whereas  the  entice  year's  service  ought  to  be 
under  a  contract  of  hiring. 

Order  of  sessions  quashed,  (a) 


(a)  This  CAsft  was  lUrgued  later  in  the  day  than  that  of  Bex  V.  Ljfddf 
lind  when  Ahboti  C.  J.  was  sitting  at  nisi  priua  at  Guildhall.  Haifojfd  J. 
had  gone  to  chambers  before  the  judgment  was  pronounced. 
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pauper's  contract  with  Fisher^  nothing  wi|s  si^id  about        ]  834. 

his  being  at  liberty  to  hii*e  himself  to,  or  work  for  other      ThTxiira 

masters  during  the  three  years,  but  Fisher  said  he  did  not    in^^SiJi,-* 

think  he  should  have  full  expployoAent  for  the  pauper ;     ^^^ 

he  would  employ  him  as  &r  as  he  could*     Whilst  he 

was  working  for  other  people,  bis  wife  hoisted  a  signal 

by  putting  a  6ag  out  of  the  window,  upon  whidi  he  cqn- 

atdered  himself  bound  to  quit  his  work  and  attend  to 

bis  duty  as  looker  to  Fisher^  for  ^hlch  he  was  originally 

hired;  and  he  invariably  r^rned  tp  Fi$her  when  so 

summoned,  and  never  worked  op  any  lands  from  whence 

the  flag  could  not  be  seen  during  the  wl^ol^  of  die  three 

years.   He  was  not,  however,  to  do  any  work  for  Fisher^ 

other  than  that  for  which  he  was  originally  hired  as  a 

looker,  without  receiving  extra  wages.     His  agreement 

with  Russell  was  by  the  acre,  and  he  bargained  with 

him  for  a  year  at  14/.    During  the  whole  of  the  three 

years  be  lived  on  Fisket^s  land  at  Midlof. 

BoUand  and  Claridge  in  support  of  the  order  of  ses- 
sions. The  master  was  entitled  to  deipand  the  service 
of  the  pauper  so  long  as  the  q)ecies  of  service  which  he 
had  contracted  to  do  required  his  attention.  Here  was 
a  contract  for  three  years,  and  an  actual  service  to 
Fisher  during  that  time.  But  it  may  be  said  that  he  w^s 
not  under  Fisher'^  control  during  the  whole  period.  It 
appears,  however,  by  the  case  that  he  never  worked  for 
any  person  but  F.  during  the  jfirst  year  and  three 
quarters.  He  therefore  gained  a  settlement  by  that 
service.  And  when  working  for  other  persons  during 
the  latter  part  of  the  three  years,  he  invariably  returned 
to  his  duty  as  looker  whenever  his  wife  hoisted  the  flag. 
He  was,  therefore,  under  JP.'s  control  during  the  whole 

time. 
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fill  up  the  whole  time  of  the  pauper.    Scarcely  ever       1S24. 

.more  than  a  few  hours  each  day  would  be  required.  xhTKT 

It  is  very  like  the  case  of  a  person  employed  to  attend,  as  ny^'^j^^u 
an  occasional  servant,  for  the  purpose  of  brushing  clothes.        *"**  ^^ 

mi  LtDD» 

The. master  has  no  control  over  the  servant  as  soon  as 
he  has  performed  the  required  service,  and  that  takes 
up  but  a  small  portion  of  his  time. 

Order  of  sessions  quashed. 


The  King  agahist  The  Inhabitants  of  Market 

BOSWORTH. 


TJPON  an  appeal  against  an  order  of  two  justices  for  A  pauper  was 

the  removal  of  Hannah  Stain^  single  woman,  from  for  p^rt  of  s 
the  parish  of  Fleckney^  in  the  county  of  Leicester^  to  the  J.^^  ^^ 
parish  of  Market  Bosworth  in  the  same  county;  the  ^^^^^ 
sessions  confirmed  the  order  subject  to  the  opinion  of  of  service,  the 

"  '^  mistress  asked 

this  court  on  the  following  case :  the  pauper  to 

stay  again* 

The  pauper  was  hired  by,  and  lived  with,  Mrs.  W.  The  pauper 
in  the  parish  of  Market  Bosworik,  from  Shrove  Tuesday^  had  no  objec- 
1 82 1 ,  until  Old  Michaelmas'day  following.    Three  weeks  ^^"1  ^  .^^ 
before  the  last-mentioned  day,  Mrs.  W.  asked  the  pauper  ^^*  JJP,^^ 
"  to  stay  again,"  to  which  she  replied,  that  she  had  no  ^^^^  ^^nest 
objection  if  they  could  agree  about  wages ;  they  agreed  jyf«  P«d;  no- 
for  3/.  105.,  and  one  shilling  earnest  was  paid.     At  the  said  as  to  the 

,  time  for  which 

hiring,  nothing  was  said  as  to  the  time  for  which  the  the  paaper  was 
pauper  was .  to  serve.     There  was  no  interval  between  ^reek  afier- 
the  first  and  second  service.     A  fortnight  before  Old  Stress  said 
Michaelmas  her  mistress  said  to  her,  "  Hannah^  I  have  I^i^^have^b^ 

yoU|  but  men- 
tioned no  time ;  remember  tliot  you  are  hired  for  fifty-one  wceks^*'  to  which  the  pauper 
assented :  Held,  that  this  was  a  good  hiring  for  a  year. 

Vol.  II.  3D  hired 
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which  had  been  a  hiring  for  a  year  into  a  hiring  for  L824. 
fifty-one  weeks  only,  or  whetha:  it  was  a  dispensation  — 
by  the  mistress  with  one  week's  service.  Now  it  is  laid  agatntt 
down  in  Mr.  NclarCs  Treatise  on  the  Poor  Laws  (a),  that  nti  of 
where  the  absence  of  the  servant  takes  place  on  the 
master's  account  and  at  his  request,  the  courts  have 
been  inclined  to  infer  a  dispensation,  inasmuch  as  the 
absence  originates  with  him  in  whom  the  power  of  dis- 
pensation is  vested,  and  is  only  acquiesced  in  by  the 
servant.  Now,  apply  that  rule  to  the  present  case. 
There  having  been  a  general  hiring  for  a  year^  the 
mistress  afterwards  states  to  the  servant  that  she  had 
hired  her,  but  that  she  had  mentioned  no  time^  and  de« 
sires  her  to  remember  that  she  was  faired  for  fifty-one 
wedis.  The  servant  made  no  overture  to  the  mistress 
for  a  change  of  the  original  agreement.  According  to 
the  above  rule,  therefore,  this  ought  to  be  construed  to 
be  a  dispensation :  the  mistress  acknowledges  that  ther^ 
had  been  a  hirii^,  and  if  she  intended  to  explain  the 
original  agreement,  her  explanation  of  it  was  false  |  for 
in  the  first  instance,  there  is  a  hiring  for  a  year  at  an 
entire  sum  of  3Z.  IO5.,  and  there  is  no  stipulation  after- 
wards that  the  pauper  was  to  be  paid  wages  for  fifty-one 
weeks,  at  the  rate  of  3/.  10^.  for  the  whole  year.  I  think, 
therefore,  that  there  was  no  alteration  of  the  origmal 
bargmn,  but  that  there  was  a  dispensation  with  the  ser- 
vice of  the  pauper  for  one  week,  and  I  think  that  the 
sessions  were  warranted  in  considering  this  either  a  case 
of  dispensation  or  of  fraud.  I  cannot  distinguish  this 
case  from  that  of  The  King  v.  Sulgrcroe.  {b)  There 
the   pauper  was  hired  in  February  to  serve  till  Old 

(a)  Vol.  i.  297.  (6)  2  T.\R.376. 

3  D  2  Michaelmas. 
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Thomas  against  Pearce.  wednadM, 

• 

A    RULE  had  been  obtained  by  Reader  to  set  aside  Wbere  •  de- 
the  service  of  the  copy  of  the  bill  of  Middlesex^  in  befaig  Mrred 
this  case,  for  irregularity.     It  appeared,  that  when  the  AwricfXraauiiidi 
plaintiff  served  the  defendant  with  the  copy,  he  asked  to  JJi2ni?*aiid  it 
see  the  original,  when  the  plaintiff  replied,  that  he  had  j*"^^]^*^ 
not  got  it  with  him,  but  that  his  attorney  had  it  i«in^gular,imd 

WlU  b0  MtMlM 


withcotti* 


^rcA£(7/(2  shewed  cause,  and  contended,  that  the  plain- 
tiff was  not  bound  to  shew  the  original,  when  he  served 
the  copy.  The  statutes  12G.1.  c.29.  and  51  G.3.  c.l2^. 
5.1.  direct  that,  in  certain  cases,  a  copy  shall  be  servedi 
but  do  not  require  that  the  original  proceess  should  at 
the  same  time  be  shewn.  In  Wdrley  v.  Glover  (a)  it  was 
said,  that  the  statute  requiring  service  of  a  copy  was  the 
same  as  if  it  had  said  <^  deliver  a  copy;"  and  BosweU  v. 
Roberts  {h)  was  a  similar  decision. 

Per  Curiam.  In  Edgar  v.  Far  ma-  (c)  Lord  Hardwick 
expressly  states,  that  the  service  of  the  process  was  bad, 
because  the  defendant  was  not  allowed  to  see  the  original, 
although  he  demanded  it  when  served  with  the  copy* 
That  is  perfectly  consistent  with  Worley  v.  Glover  and 
Boswell  V.  Roberts,  for  it  does  not  appear,  that  in  either 
of  those  cases  the  defendant  desired  to  see  the  original ; 
and  unless  he  expresses  such  a  desire,  the  other  party  is 
not  bound  to  shew  it.   This  point  was  very  lately  before 

(a)  2  Str.  877.         {b)  Barnes,  422.  (c)  Ca,  temp  Hardvu  1 J8. 

S  D  3  the 
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Thomas 

agaifut 

Fkamx. 


CASES  IN  EASTER  TERM 

the  Court  of  Common  Pleas,  in  the  case  of  WestUy  v. 
Jones  (a),  when  they  acted  upon  the  opinion  expressed 
by  Lord  HardmcJc  in  Edgar  v.  Farmer^  and  set  aside 
the  service  of  the  copy  of  process,  the  original  not  hav- 
ing been  shewn,  although  demanded.  The  act  of  par- 
liament does  not  say  that  the  plaintiff  ^  &haU  deliver  a 
copy,''  but  that  he  shall  '^  serve  the  defendant  person- 
ally with  a  copy."  Where  that  is  required  the  party 
has  a  right,  if  he  wishes  it^  to  see  the  original,  in  order 
that  he  may  have  reasonable  proof  that  he  is  served  with 
a  correct  copy  of  the  process ;  the  service  in  this  case 
was,  therefore,  irregular,  and  must  be  set  aside  with 
costs. 

Rule  absolute. 


(a)  5B.M,\62. 


Saturdayt 
Uay  S2d. 


Robinson  against  Vale, 


Theplaintiflfin    A     RULE  had  been  obtamed  to  discharge    the  de- 
an action  of        -^  ^    -      -  «  ' 

trespass,  hav-  icnaant  out  ot  custody,  on  the  ground  that  he  bad 

verdict,  signed  obtained  his  certificate  under   a  commission   of  bank- 

afteithf  dT**'  ^"Ptcyj  which  issued  after  the  contracting  of  the  debt 

commUtedln  ^^^  which  he  was  arrested.     It  appeared,  that  an  action 

act  of  bank-  of  trespass  had  been  brought  against  him  for  takinir  the 

ruptcy,  but  be-  *■  <r>         o  © 

fore  the  issuing  plaintiff's  goods  ;    the  plaintiff  obtained  a  verdict,  and 

of  a  commis-       «      ,    .     , 

sion :  Held,      final  judgment  in  that  action  was  signed  on  the  29th  of 

wasprov«able    January.     Tlie  defendant  committed  an  act  of  bank- 
under  a  cum-  .  ^i_    .-»«j         1  •    .  , 
mission  subte.    ^uptcy  on  the  2^6j  and  a  commission  was  thereupon  is- 

Slat'the''^'  s"^^  on  the  31st  of  the  same  month.     The  defendant 

defendant, 

who  had  been  arrested  ou  a  ca.  sa.,  was  entitled  to  be  discharged  on  obtainin<r  liis  certi- 
ficate. ** 

was 
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was  afterwards  arrested,  on  a  ca.  sa.,  and  having  ob-       1824« 
tained  his  certificate,  which  was  allowed  on  the  8th  of 
Aprily  made  this  application. 


Wilde  shewed  causei  and  oontendedf  that  the  plamtiff'a 
demand  was  not  proveable  under  the  commission,  the 
damages  and  costs  in  an  action  of  tort  not  being  <<  a 
debt  boni^  fide  contracted,"  within  the  meaning  of  the 
48G.S.  c*135.  f»2.,  which  enables  creditors  to  prove 
such  debts^  when  contracted  between  the  act  of  baBk* 
ruptcy  and  the  issuing  of  the  commistion* 

Per  Cwiam.  The  judgment,  even  in  an  action  of 
tort,  is  a  debt  contracted.  The  words  ^  bond  fide**  in 
the  statute,  appear  to  be  used  in  opposition  to  debts 
contracted  by  coiiusioh ;  and  it  seems  to  have  been  the 
object  of  the  legislature,  to  prevent  all  discussion,  aa  to 
whether  a  fair  debt  of  any  description  was  contracted 
before  or  after  the  act  of  bankruptcy.  This  debt  was 
therefore  proveable^  and  the  defendant  must  be  dia* 
charged. 

Rnltt  abaolutflu 


ROBXMSOV 

ogatiui 
Vau, 


3D  4 
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and  corporate,  by  the  name  of  the  bailiff  and  burgesses       18S4» 
of  the  borough  of  Ilchester ,-  and  that  the  inhabitants      xheKnra 
of   the  borough  were,   by  letters  patent,  granted  by  —   vrmtte 
Philip  and  Mary^  in  the  fifth  and  sixth  years  of  their   of  Iich«sim» 
reign,  incorporated  by  the  name  of  bailiff  and  bur- 
gesses  of   the    borough    of  Ilchester  \    and  that  the 
bailiff  and  burgesses  have,  from  time  whereof,    &c. 
been  seised  and  possessed  of  the    guildhall,  with  its 
appurtenances,   and  have  been  used  and   accustomed 
thence  hitherto  to  hold  all  corporate  assemblies  there, 
and  to  use  the  same  for  all  corporate  purposes;  and 
that  until  the  making  of  the  said  award  the  bailiff 
and  burgesses  had  been,  and  were,  lords  of  the  manor, 
and  had  been  used  and  accustomed  to  hold  courts-' 
leet  in  and  for  the  manor,  within^  the  guildhall,  and 
to    have   the   exclusive  use    and    enjoyment   thereof.  . 
And  that  Ph.S^M.  did  by  their  charter  grant  unto 
the  said  bailiff  and  burgesses  to  have  within  the  said 
borough,  for  ever  thereafter,  view  of  frankpledge,  of 
all  the  burgesses,   inhabitants,   and  resiants,  twice  by 
the  year,  in  the  guildhall  of  the  borough  aforesaid,  to 
be  holden  at  such  days  and  times  as  to  them  should 
seem  fit  and  necessary,  as  of  ancient  time  had  been 
used.     The  return  then  set  out  a  private  act  of  parlia- 
ment, and  an  award  made  in  execution  if  it,  whereby 
the  arbitrator  awarded  to  Lord  H.  **  all  that  the  manor 
of  Ilchestei'i  with  the  rights,  members,  courts,  view  of 
frankpledge,  profits   of  tolls  of  all  markets  and  fairs 
held  in  the  borough  of  Ilchester^  royalties  and  appurt&* 
nances  to  the  same  belonging,  (excepting  to  the  bailiff 
and  burgesses,  the  guildhall,  houses,  buildings,  court,  or 
garden,  belonging  to  the  same,  and  the  ground  in  front 
thereof  inclosed  with  iron  chains,  &c."      The  return 

then 
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the  exception  in  the  award  was  merely  intended  to  lea?e       18S4< 
the  property  in  the  guildhall  in  the  bailiff  and  burgesses^ 
but  not  to  disturb  or  destroy  any  right  which  the  lord        amui 
might  have,  to  use  it  occasionally  for  the  purpose  of  of 
holding  his  courts. 

Adam,  contra.  The  lord  of  the  manor  o(  Ikhester  has 
not  any  right  to  hold  his  court^leet  in  the  guildhall  of 
the  borough.     There  is  nothing  on  the  face  of  the  ro» 
turn  to  shew  a  custom  to  hold  it  there ;  not  is  there  any 
thing  in  the  charter  oi  PhJfM*  which  makes  it  incum- 
bent on  the  lord  to  hold  his  court  there.    The  return 
states,  that  although  the  lord  hath  immemorially  held  a 
oourt-leet,  yet  that  such  court-leet  of  right  ought  not  to 
be  holden  in  the  guildhall.     {Baifletf  J,  But  it  does  not 
deny,  that  it  has  of  right  been  holden  there  from  time, 
immemorial.]    The  bailiff  and  burgesses  are  alleged  to 
have  been  lords  of  the  manor  from  time  whereof,  &C.9 
and  the  unity  of  possession  of  the  manor  and  guildhall, 
gets  rid  of  the  presumption' that  the  lord  has,  by  custom^ 
a  right  to  hold  his  court  there.    Nor  is  the  case  altered 
by  the  charter  oiPh*8fM.  It  certainly,  in  words,  grants 
a  court-Icet  to  be  holden  in  the  guildhall,  but  there  is 
nothing  in  the  charter  to  make  the  place  of  the  essence 
of  the  court.     Besides,  as  the  charter  does  not  confer 
any  new  privileges,  it  is  to  be  considered  rather  as  a 
charter  of  confirmation  than  of  original  grant ;  it  cannot 
therefore  be  supposed,  that  the  crown  intended  to  im- 
pose the  necessity  of  holding  the  court-leet  in  any  other 
wav  than  that  which  would  have  sufficed  before.     Of 
the  cases  which  have  been  cited.  Rex  v.  Mayor  of  Wigan 
is  an  authority  in  favor  of  this  return,  and  Rex  v.  Gran» 
tham  is  not  entitled  to  much  weight,  as  it  appears  to 

have 
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gesses,  and  their  successors,  the  guildhall,  houses,  build'        1B24. 
ings,  court  or  garden  belonging  to  the  same,  and  the 
ground  in  front  thereof,  now  inclosed  with  iron  chains ;        against 
and  also  except  the  allotments  hereinbefore  made,  to  of  iLCHunm. 
them,  and  also  divers  quit-rents,  as  in  the  award  in  that 
behalf  mentioned."     The  things  excepted  are  all  mat** 
ters  of  property,  and  it  is  not  inconsistent  with  the  terms 
of  the  exception,  that  the  use  of  the  guildhall  for  the 
purpose  of  holding  the  court-leet  should  pass  by  tfie 
granting  part  of  the  award*     For  these  reasons,  I  am  of 
opinion,  that  the  award  conveyed  to  Lord  H.  not  only 
a  right  to  hold  a  court*leet,  but  a  right  to  hold  it  in  the 
guildhall  of  the  borough  of  Ilchester.    A  peremptory 
mandamus  must  therefore  be  awarded. 

Bayley  J.  I  am  of  opinion  that  the  return  is  insuf* 
ficient,  and  ought  to  be  quashed.  The  bailiff  and  bur* 
gesses  might  have  given  a  very  short  answer  to  the 
most  material  allegation  in  the  writ,  viz.  that  the  court- 
leet  has  not,  from  time  immemorial,  of  right  been  holden 
in  the  guildhall.  The  return,  however,  does  not  apply 
to  the  time  past,  but  merely  to  the  present.  I  think, 
.that  by  omitting  to  deny  the  whole  allegation,  the  cor- 
poration have  admitted  that  which  obliges  them  to  allow 
the  lord  to  use  the  guildhall  for  the  purpose  of  holding 
the  court4eet  there ;  for  they  admit  that  the  lect  has 
been  always  holden  there,  and  set  out  a  charter  of 
Ph.S^M.y  granting  to  them  a  court-leet  to  be  holden 
in  that  place,  as  of  ancient  time  had  been  used.  The 
lord  of  the  manor  then  clearly  had  a  piivilege  to  hold 
the  court  there,  and  I  am  inclined  to  think  that  be  was 
under  an  obligation  to  do  so;  but  it  is  not  necessary  to 
decide  that  pointt    The  exception  in  the  award  does 

not 
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relied  on  does  not  affect  the  question.    The  guUdhatl  ap*       1 824. 
pears  to  have  been  parcel  of  the  demesnes  of  the  manor,      -.    ^ 
and  unless  excepted,  would  have  passed  to  Lord  i/.  _  ^f"*!!5i . 
together  with  the  manor.    That  appears  to  have  been    of  ifiouRiR. 
the  reason  for  introducing  the  exception ;  but  even  if  it 
were  not  so,  the  conrt^leet  having  been  granted  with  all 
privileges,  the  exception  eould  not  afterwards  take  them 
away. 

Peremptory  mandamus  awarded.' 


The  King  against  The  Justices  of  the  Ptoce  for 
the  City  and  County  of  the  City  of  York« 

yk  RULE  had  been  obtained  calling  upon  the  de*  By  SSGZ. 

fendants  to  shew  cause  why  a  writ  of  mandaraos  ^  ^^  i^^ 
should  not  issue,  commanding  them  to  cause  ccmti^  madTln  fixed 
nuances  to  their  next  general  quarter  sessions  of  the  ^^^l^^^o^u 
peace,  to  be  holden  in  and  for  the  said  city  and  coantyi  ^  ^^  *  "^^ 
to  be  entered,   upon  the  appeal  of  the  overseers  of 
the  poor   of  the  parish  of  jSSf.  Crux  in  the  said  dty^ 
against  a  rate  or  assessment  made  by  virtue  of  an  order 
of  the  court  of  general  quarter  sessions  of  the  peaces 
held  for  the  said  city  and  county,  on  Fridajf^  the  17th 
day  of  October  last,  whereby  the  inhalntants  of  the  paridi 
of  &.  Crux  were  assessed  in  the  sum  of  SS/.  \At.  9d^  as 
their  proportion  of  the  sum  by  the  court  directed  to  be 
estreated  on  the  inhabitants  of  the  said  city  and  county, 
and  at  such  next  general  quarter  sessions  of  the  peace 
to  hear  and  determine  the  merits  of  the  said  uppetiL 
It  appeared  that  a  rate  had  been  made,  and  imposed 
upon  the  respective  parties  within  the  city  and  county 

in 
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statute,  but  still  adhere  to  the  scale  of  the  fixed  pro-        1824« 
portions.      It  follows,   consequently,  that   the   rate  in      -« 
question  is  uriaffected  by  any  of  the  clauses  in  that  act.        agahut 

The  Justices  cf 

If  that  be  so,  the  appeal  can  only  lie  by  virtue  of  the  Yoax. 
12G.2.  C.29.,  but  that,  the  case  cited  expressly  negatives. 
The  inconvenience  of  a  contrary  construction  would  be, 
that  the  justices  might  be  compelled  at  any  time,  and 
with  whatever  inconvenience,  to  make  a  new  county 
rate  under  the  55G.3.  c.51,  although  by  the  first  section 
of  that  act  they  are  expressly  invested  with  a  discre- 
tionary power.  No  injustice  can  arise  from  holding 
that  an  appeal  is  not  given,  because  the  party  aggrieved 
may  still  apply  for  a  mandamus  to  the  justices  to  make 
a  new  ad  valorem  county  rate  under  the  last-named 
statute,  which,  indeed,  is  the  proper  sort  of  relief  in  a 
case  like  the  present. 

Coltman  and  Alexander  contra.  It  is  true,  that  the 
case  of  Rex  v.  St.  PauTs  Covent  Garden  determined  that 
no  appeal  lay  under  the  12G.2.C.29.  against  a  rate 
founded  on  the  fixed  proportions  then  existing ;  but  an 
appeal  lies  under  the  55  G.S.  c.5l.  5.14.  That  act  was  of 
a  remedial  nature,  as  appears  from  the  first  section,  which 
recites  that  the  laws  then  in  force  were  found  ineffectual 
for  the  correction  of  the  disproportions  which  then 
existed,  or  might  from  time  to  time  take  place  in  the 
assessment  of  county  rates,  and,  therefore,  empowers 
the  justices  in  sessions,  "  whenever  circumstances  shall 
appear  to  retjuire  it,"  to  make  a  fair  and  equal  county 
rate.  But  how  can  the  necessity  for  a  new  rate  appear 
to  the  justices  in  sessions,  except  by  appeals  against  the 
disproportions  of  those  then  existing  ?  The  fourteenth 
section  gives  an  appeal,  in  as  full  and  comprehensive 

Vol.  II.  3  E  words 
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1824. 


The  King  against  The  Inhabitants  of  Bckne-  M<md^ 

°  Mmf  3l8t. 

WORTH. 


TJPON  appeal  against  an  orderbf  two  justices,  ^her^  A  pauper  wm 
by  James  Fletcher^  his  wife  tad  family,  welrfe  remoTed  and  hiSTb/*"' 
from  the  parish  of  Benn&wortky  in  the  parts  oi Lindse^  ^^^llu- 
and  county  of  LhtcolHj  to  the  parish  of  Calcethorpe  in*^®^t!/??d^ 
the  said  parts   and  county;   the  sessions  quashed  the  and  the  keep  of 

*  •'  *  a  cow  on  his 

order,  subject  to  the  opinion  of  thte  Court  dn  the  master's  land. 

After  the  paii- 
lOlloWing  case :  per  had  served 

In  1803,  the  pauper,  James  Fletcher  (then  a  married  cowfaUingin 
mail)  was  hired  by  yearly  hiring  as  a  cdnfined  labourer  perhadin^Seu 
in  husbandry  with   Mr.  Day  of  Ctittethorpe,  former.  J^^^^^^^^^ 
The  pauper  had,  accbrding  to  agreement,  a  hous6  attd  ^^'^S^^^ 
fitarderi,  and  a  t*ood  of  potatoe  land,  and  the  keep  bf  a  of  his  master, 

o  '  *  *•  and  not  m  con- 

COW  on  his  master's  land.    The  c*ow  was  instead  of  so  «equence  of 

any  bargain, 

mtith  money  for  wages.    The  pauper  remain^  in  Mr.  The  potatoe 

1      •  1  f  1      •  1     •  i^md  *nd  the 

Ddg^s  service  elev^  years,  dunng  which  tune,  namely,  keep  of  two 
in  the  year  18iS,  the  pauper's  cow  failed  in  milk,  on  theannuS 
which  account,  through  the  kindness  of  his  master,  tad  but^Uie^pLutoe 
not  in  consequence  of  am/  bargain^  the  pauper  had  in  }^^  of*\he  ot 
the  place  of  the  forriaer  cow,  two  heifers  kept  for  him  hi  cow  was  of  less 

*  '  ^  "    annual  value 

his  master  on  his  master's  land  for  about  eleven  months,  than  lo^  .• 

Held,  that  the 

The  potatoe  land  and  keep  of  the  two  heifers  were  to-  pauper,  by  hav- 
ing the  potatoe 

gether  of  the  value  of  i  0/.  per  annum  and  upwards,  land  and  the 
But  the  potatoe  land  and  keep  of  one  cow  were  below  beSfera,  b^o^^ 
that  value.     On  leaving  Mr.  Day^  the  pauper  went  to  ^esuTsl^.s. 
live  as  a  confined  labourer  with  Mr.  Briggs  at  Scamhleshf^  ""^^x^f  * 

but,  semble, 
that  by  having  the  potatoe  land  and  the  keep  of  the  two  heifers  after  the  passing  of  the 
59  (r.3.  C.50.,  he  would  not  have  gained  a  settlement. 

3  E  2  with 
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sidered  the  pauper  as  having  the  tenement  under  an       1824. 
agreement,  which  made  him  tenant  at  will.     So  in  Bex  - 

V.  Lackenheath  {a\  the  schoolmaster  was  considered  as        agpma 
tenant  at  will ;  and  in  JRex  v.  Croft  (6)  the  sessions  in-*        gQts  of 
ferred  a  contract.     Now,  in  this  case  the  pauper  ac-  ^****'^®*"'' 
quired  the  right  to  feed  the  two  heifers  merely  by  the 
permission  of  his  master,  and  not  by  virtue  of  any  con- 
tract.    No  settlement  was  therefore  gained  in  the  parish 
of  Caicetharpe. 

The  Attorney-'Gefieral,  Notan^^  wd  Fynes  Clinton f 
contra.  It  is  clear  upon  the  authorities,  that  where  the 
run  of  a  cow  upon  land  is  of  the  annual  value  of  10^, 
and  it  is  hired  by  the  year,  a  party  thereby  gains  a  set« 
tlement.  If  he  pays  in  labour  instead  of  money,  he  also 
gains  a  settlement.  The  value  of  the  run  of  one  cow 
not  being  of  the  annual  value  of  10/.,  the  pauper  did 
not  thereby  gain  any  settlement,  but  the  master  after- 
wards gave  him  the  run  of  two  heifers,  and  that  was  of 
the  annual  value  of  10/.  Suppose,  in  the  first  instance, 
the  pauper  had  had  land  of  the  annual  value  of  92.,  as 
an  equivalent  for  his  service  he  would  not  have  gained 
any  settlement ;  but  if  the  master  afterwards,  for  his  own 
convenience,  gave  the  pauper  other  land  worth  10/.  a 
year,  that  surely  would  give  a  settlement,  although  he 
did  not  occupy  that  land  under  a  contract.  That  is  the 
case  here^  for  the  two  heifers  are  substituted  for  one 
cow.  If,  therefore,  the  run  of  a  cow  be  equivalent  to 
the  occupation  of  a  tenement,  it  is  clear  that  a  settle- 
ment  was  gained.  Suppose^  that  instead  of  service  he 
had  paid  a  money  rent  for  the  first  tenement,  and  that 

(a)  IS.  i  C.  531.  (b)  SB.  4:  J.  171. 

3  £  3  afterwards 


IN  THE  FiPTH  Ykar  OF  GEORGE  IV.  779 

in  Calcethorpey  and  that  the  present  rule  must  be  made  1684* 

absolute.     The  inconvenience  is  retrospective  only:  the  ttTkow 

law,  so  far  as  it  r^rds  a  case  of  this  kind  being  altered  rp|,^^£^ 

bj  the  statute  59G«S.  c.50.     So  that  no  person  need  m^^ 

Bsimswosw* 
now  abstain  from  such  on  act  as  is  disclosed  in  this  case^ 

through  the  fear  of  bringing  a  burthen  upon  his  parish. 

Order  of  sessions  quashed* 


Doc  on  the  Demise  of  P.  Thomas  and  Francbs  Mondt^, 
Mary  his  Wife  against  Acklam.  ^^  '*'*' 

p^JECTMENTf  to  recover  certain  premises  in  Kings*  chiidicnboni 
toThupon-HulL     The  demise  was  on  the   1st  of  *^|^  of  Amt- 
Nooember,  1821.    At  the  trial  before  Abboit  C.  J.,  at  the  ^^^^^of 
York  Summer  assizes,  1822,  the  jury  found  a  special  ^^  3^***°t 
verdict,  the  material  parts  of  which  were  as  follows :        l^™  thtre  b©- 

^  ibre  that  tinMy 

Elizabeth  Harrison^  A.  D.  1813,  became  seised  in  her  «iul  continuing 

to  reside  thert 

demesne,  as  of  fee,  of  and  in  a  certain  part  of  the  tene-  afterwards,  are 
ments  in  the  declaration  mentioned;   and  afterwards^  not  inherit 
and  between  that  year  and  1818,  E.Harrison  became  country, 
seised  in  her  demesne,  as  of  fee,  of  and  in  the  residue 
of  the  tenements  in  the  declaration  mentioned;   and 
being  so  seised  thereof,  she  afterwards,  on  the  26th  day 
of  'November^  1818,  at,  &c.,  died  so  seised  of  the  said 
tenements,  never  liaving  been  married,  and  not  having 
made  any  last  will  or  testament.     At  the  time  of  the 
death  of  Elizabeth  Hanisan,  Frances  Mafy,  the  wife 
of  Philip  Thomas  was  and  still  is  her  next  heir,  if 
she  the  said  Frances  Mary  can  by  law  inherit  the 
said  tenements  from  Elizabeth  Harrison;   and  Peter 
Harrison  was,  during  his  lifetime,  the  uncle  of  E  Har^ 

3  £  i  rison^ 
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P.  Thomasj  in  the  year  1807.     The  colonies  ofCotmecti"       1824* 
atlf  Rhode  Island^  and  New  York^  with  other  colonies       — — 

y,  Dos  denau 

in  Norih  America^  separated  themselves  from  the  go-  Thomas 
vernment  and  crown  of  Great  Britain,  and  united  AmjM. 
themselves  together,  and  on  the  4th  day  of  Jtdi/,  1776, 
declared  themselves  free  and  independent  states,  by  the 
name  and  style  of  the  United  States  of  America.  On 
the  3d  day  of  September^  1783,  his  late  majesty  acknow- 
ledged the  United  States  of  America  to  be  free,  sove- 
reign, and  independent  states,  and  on  the  same  Sd  day 
of  September^  a  definitive  treaty  of  peace  was  signed,  be- 
tween his  said  majesty  and  the  United  States  o(  America^ 
which  treaty  is  as  follows : 

Article  1st.  His  Britannic  Majesty  acknowledges  the 
said  United  States,  viz.  New  Hampshire,  Massachusetfs 
Bay,  BJiode  Island,  and  Providence  Plantations  s  Con^ 
necticut.  New  York,  New  Jersey,  Pennsylvania,  Delaware, 
Maryland,  Virginia,  North  Carolina,  South  Carolina,  and 
Georgia,  to  be  free,  sovereign,  and  independent  states ; 
that  he  treats  with  them  as  such,  and  for  himself,  his 
heirs  and  successors,  relinquishes  all  claims  to  the  go- 
vernment, proprietary,  and  territorial  rights  of  the  same, 
and  every  part  thereof. 

Article  Sd.  It  is  agreed,  that  the  people  of  the  United 
States  shall  continue  to  enjoy,  unmolested  the  right  to 
take  fish  of  every  kind  on  the  grand  bank,  and  on  all 
the  other  banks  of  Newfoundland,  also  in  Gulf  of  St. 
Lawrence,  and  at  all  other  places  in  the  sea,  where  the 
inhabitants  of  both  countries  used  at  any  time  hereto- 
fore to  fish ;  and  also  that  the  inhabitants  of  the  United 
States  shall  have  liberty  to  take  fish  of  every  kind,  on 
such  part  of  the  coast  of  Newfoundland,  as  British  fisher- 
men shall  use,  but  not  dry  or  cure  the  same  on  that 

island ; 
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dilation  which  on  the  return  of  the  blessings  of  peace        1824« 
should  universally  prevail ;  and  that  congress  shall  also 
earn^tly  recommend  to  the  several   states,   that  the       Thommm 
estates,  rights,  and  properties  of  sqch  last-mentioned      Acklaki 
persons  shall  be  restored  to  them,  they  refunding  to  any 
persons  who  may  be  now  in  possession,  the  bona  fide 
price  (where  any  has  been  given)  which  such  persons 
may  have  paid,  on  purchasing  i^ny  of  the  said  lands, 
rights,  or  properties  since  the  confiscation;    and  it  is 
agreed,  that  all  persons  who  have  any  interest  in  con- 
fiscated lands,  either  by  debts,  n^arriage  settlements,  or 
otherwise,  shall  meet  With  no  lawful  impediment  to  the 
prosecution  of  their  just  rights. 

Article  6th.  That  there  shall  be  no  fiiture  confiscations 
made,  nor  any  prosecutions  commenced  against  any 
person  or  persons,  for  or  by  reason  of  the  part  which  be 
or  they  may  have  taken  in  the  present  war ;  and  that 
no  person  shall  on  that  account  suffer  any  future  loss  or 
damage  either  in  his  person,  liberty,  or  property ;  and 
that  those  who  may  be  in  confinement  on  such  charges 
at  the  time  of  the  ratification  of  the  treaty  in  America^ 
shall  be  immediately  set  at  liberty,  and  the  prosecutions 
so  commenced  be  discontinued. 

Article  7th.  There  shall  be  a  firm  and  perpetual 
peace  between  his  Britannic  Majesty  and  the  said  states, 
and  between  the  subjects  of  the  one  and  the  citizens  of 
the  other,  wherefore  all  hostilities  both  by  sea  and  land 
shall  from  henceforth  cease,  prisoners  on  both  sides  shall 
be  set  at  liberty ;  and  his  Britannic  Majesty  shall,  with 
all  convenient  speed,  and  without  causing  any  destruc- 
tion, or  carrying  away  any  negroes,  or  other  property  of 
the  American  inhabitants,  withdraw  all  his  armies,  gar- 
risons and  fleets  from  the  said  United  States,  and  firom 

every 
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pendence,  did  not  in  any  manner  affect  the  character 
and  capacity  of  those  persons  who  had  been  born  within 
the  colonies  before  such  separation,  as  natural  bom 
subjects  of  this  kingdom ;  but  that  they  continued 
capable  to  inherit  and  hold  lands  in  Great  Britain  as 
before. 

3d.  That  by  virtue  of  the  25Ed.3.j  or  the  7 Ann. 
c.S.^  explained  by  4G.2.  c.Si.,  persons  bom  within  the 
United  States  of  America,  since  their  independence  has 
been  acknowledged,  have  the  same  right  to  inherit  and 
hold  lands  as  their  parents  who  were  born  before  that 
time. 

The  first  proposition  is  so  dear,  that  it  is  rather  to  be 
assumed  than  to  be  argued  :  (this  was  conceded  on  the 
other  side.)  Then  James  Ludtaa)  the  father,  and  Eliza" 
heth  Harrison  the  mother  of  Mrs.  Thomas,  were  natural 
bom  subjects  of  Great  Britain^  able  to  purchase,  hold, 
inherit,  and  transmit  lands. 

The  question  upon  the  second  proposition  is,  simply^ 
whether  persons  bom  in  the  colonies  before  the  separ- 
ation did,  in  consequence  of  the  separation,  become 
aliens,  and  thereby  incapable  to  hold  or  inherit  lands  in 
Great  Britain  ;  for  alienage  is  tfie  only  incapacity  now 
in  question.  That  they  did  not  become  aliens,  will  be 
made  clear  by  the  arguments  arising  from  the  situation 
of  the  parties  at  the  time  when  the  independence  of  the 
colonies  was  acknowledged ;  secondly,  by  the  language 
of  the  treaty  containing  that  acknowledgment,  subse- 
quent treaties  and  various  acts  of  parliament  sanctioning 
those  treaties ;  and,  lastly,  by  authorities  in  the  books. 
And  here  it  may  be  observed,  that  the  affirmative  of 
alienage  lies  on  the  other  side.  Mr.  Ijudlaw  was  a  nap- 
tural  born  subject,  it  is  sufficient  for  the  plaintiiSPto  shew 
that  he  was  natus  ad  fidem  regis,  it  is  for  the  defendant 

to 
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it  they  cannot  of  their  own  accord  put  off  their  aHegiance,       1 8S4. 
and  if  cesftion  by  the  crown  cannot  hare  that  effect  it     _ 

.-  .  Doi  don. 

would  be  singular  if  they  conld  be  rendered  aliens  by  Tbouam 
the  tiolent  act  of  a  third  power.  This  point  will  be  made  Acxuuc.' 
more  clear  by  considering  hereafter  the  history  of  the 
possessions  which  the  crown  of  England  formerly  enjoyed, 
lying  on  the  continent  of  Europe.  Bat  it  will  be  con^ 
tended,  that  where  a  colony  renounces  its  obedience  and 
separates  itself  from  the  parent  state,  by  which  its  inde- 
pendence it  afterwards  acknowledged,  there  the  allegi- 
ance is  at  an  end.  There  is  not,  however,  any  authority 
for  that  position,  it  must  be  rested  on  general  princi- 
ples, and  be  established  by  arguments  ab  inconyenienti ; 
such  as  the  difficulty  of  owing  a  double  allegiance,  and 
the  necessity  of  contending  that  all  the  Americans  will  be 
traiton  who  at  any  future  time  may  carry  arms  against 
this  country.  As  to  the  first,  Cahjin^n  case(6)  shews 
that  a  double  allegiance  may  be  due^  a  man  may  be 
^  ad  fidem  utriusque  regis,*'  and  there  are  many  in- 
stances of  such  an  alliance  put  hi  1  Hat^s  P.  C.  68. 
As  to  the  other  it  is  sufficient  to  answer,  that  it  cannot 
affect  the  question  of  law,  for  if  inconveniences  neces- 
sarily follow  out  of  the  law,  only  the  parliament  can  cure 
them,  diet,  per  Vaughan  C.  J.  in  Crcem  v.  Ramsajf.  (b) 
The  situation  of  the  parties  at  the  time  when  the  separ-*' 
ation  of  the  colonies  took  place,  shews  then  that  the 
Americans  were  not  thereby  rendered  aliens,  and  the 
same  appears  by  the  several  treaties  made  with  them, 
and  the  acts  of  parliament  by  which  those  treaties  were 
recognized.  The  first  article  of  the  original  treaty 
simply  declares  the  United  States  firee  and  independent* 

(a)  7Cc».l.  ifH  r<fiM[ft.d74« 

It 
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place  of  the  birth  is  not  conclusive  as  to  alienage.    Lord        1 8S4. 

Cokcy  in  his  commentary  on  that  passage  (a)  says,  "  Note 

here,  Littleton  saith  not  hor$  del  reahne  but  hors  de  legi"       Thomas 

agtana 

ancey  for  he  may  be  bom  out  of  the  realm  of  England  Acklax; 
yet  within  the  legiance."  This  shews  that  Mr.  Ludhm 
and  his  wife  were  natural  bom  subjects,  and  that  cha- 
racter, once  acquired,  is  indelible ;  no  authority  save  an 
act  of  parliament  is  sufficient  to  destroy  it,  for  that  alone 
can  naturalise  one  born  an  alien.  In  CalvMs  case  {b) 
a  difficulty  was  put  as  possible  in  the  event  of  a  separ- 
ation  of  the  crowns  o( England  and  Scotland;  but  Lord 
Coke  says,  **  albeit  the  kingdoms  should,  by  descent,  be 
divided  and  governed  by  several  kings,  yet  it  was  re- 
isolved  that  all  those  that  were  bom  under  one  natural 
obedience,  while  the  realms  were  united  under  one 
sovereign,  should  remain  natural  bom  subjects,  and  no 
aliens,  for  that  naturalization  due  and  vested  by  birth- 
right cannot,  by  any  separation  of  the  crowns  after- 
wards, be  taken  away ;  nor  he  that  was  by  judgement  of 
law  a  natural  subject  at  time  of  his  birth  become  an 
alien  by  such  a  matter  ex  post  facto."  The  case  of  the 
provinces  of  Gascoyne^  Guienne^  AnjoUy  is  decisive  to 
shew  that  the  subjects  of  them  were  natural  subjects, 
for  the  purpose  of  inheritance,  not  only  during  the  time 
when  they  formed  a  part  of  the  dominions  of  the  crown, 
but  afterwards  when  they  were  conquered  by  France. 
Those  provinces  came  to  if.  2.  by  different  titles.  They 
were  all  lost  in  the  reign  of  king  John^  and  many  of  the 
principal  persons  in  them  adhered  to  the  French  king. 
The  English  estates  of  those  persons  were  confiscated,  but 
the  people  in  general  were  still  inheritable  of  lands  in 

(c)  Co.Lii.  129.  o*  (6)  7  Ctf.  54. 

VoL.n.  «F  England^ 
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but  the  Lord  Ordinary  held,  tiiat  the  churaant  hUTing 
been  bom  before  the  revolt  of  the  colonies  Was  to  be 
considered  as  a  subject  of  Great  Britain^  reriding  thai 
in  a  foreign  country.  Gordon  and  Scoit  ▼•  Bram^  (d6* 
dded  in  1810,  but  not  reported,)  is  tflso  in  point:  in  that 
case  Brown^  the  son  and  heir  of  the  person  last  eAfeofiedi 
was  bom  in  America^  after  1783|  and  was  held  entitle 
to  the  land.  In  Shedden  v.  Patrick  {a)  the  same  point 
was  involved,  but  the  court  of  session  appeared  to  en- 
tertain no  doubt  about  it,  the  whole  question  there 
turned  upon  the  illegitimacy  of  the  claimant.  App1yin|jf 
to  this  case  the  observation  of  Lord  HaUt  in  CoUtng* 
•wood  V.  Pace  (&),  <<  The  law  of  England,  which  is  tba 
only  ground,  and  must  be  the  only  measure^  of  the  ini 
capacity  of  an  alien,  and  of  those  consequential  results 
that  arise  from  it,  hath  been  always  very  gentle  in  the 
construction  of  the  disability,  and  rather  contracting  it 
than  extending  it  so  severely,"  the  Court  will  be  fully 
justified  in  giving  such  a  constraction  to  those  statutes^ 
and  to  the  doctrine  of  alienage  in  general,  as  will  sup* 
port  the  claim  of  the  present  lessors  of  the  plaintiff. 


Parke,  for  the  defendant.  Mrs.  llkcmas,  the  lessor 
of  the  plaintifi^  was  not  a  natural  born  sulgect,  and 
therefore  cannot  be  entitled  to'  the  lands  in  question. 
In  Calvtris  case  it  is  said,  that  there  are  three  inc3« 
dents  to  a  subject  born ;  first,  that  the  parents  be  under 
the  actual  obedience  of  the  king;  second,  that  the  place 
of  his  birth  be  within  the  king's  dominbn;  and  thirdly, 
at  the  time  of  his  birth,  the  kingdom  where  he  is  born 
must  be  under  the  legiance  of  the  king.  The  first  two 
of  these  incidents  shew,  that  at  common  law  Mri.  Ti 


W 
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is  n  complete  renunciation  of  all  authority  on  the  part  ISS4. 
of  the  crown  of  Gh-eat  Britain  i  on  the  side  of  the  co-  pos  dem. 
lonies  a  claim  of  freedom  from  allegiance.  Mr.  LudhWf  J^S^ 
by  remaining  in  America  after  the  treaty,  lost  his  cha-  Acklaiu 
racter  of  a  British  subject.  This  was  urged  by  Lord 
Bedesdale,  when  arguing  the  case  otSomeroiUe  v.  Somer- 
viHe  {a)j  and  was  not  denied,  either  by  the  counsel  on 
the  other  side  or  by  the  court.  The  subsequent  provision 
giving  to  the  Americans  a  qualified  right  of  fishing, 
proves  that  it  was  so  understood ;  for  had  they  remained 
subjects  of  the  King  of  Great  Britain^  that  clause  would 
have  been  unnecessary.  The  clauses  for  the  restoration 
of  property  are  merely  exceptions  firom  that  which  would 
otherwise  have  followed  from  the  first  article^  and  do 
not  treat  the  Americans  and  their  heirs  as  capable  of 
holding  lands  in  the  character  of  natural  born  subjectSr 
The  consequence  of  deciding  for  the  plaintitF  would  b^ 
that  all  Americans  must  be  considered  as  subjects,  with 
all  their  privileges  and  duties.  There  may  be  instances 
in  which  persons  may  be  entangled  in  a  double  all^« 
ance ;  but  the  inconvenience  is  so  great,  that  the  Court 
will  not  be  inclined  to  favour  the  doctrine  of  a  double 
allegiance.  The  case  supposed  in  Calvin*^  case,  of  a 
separation  of  the  crowns  of  England  and  Scotland^  is  a 
separation  by  operation  of  law,  without  any  dissolution 
of  the  compact  by  the  consent  of  the  parties.  This  case 
has  already  been  decided  in  the  American  courts,  where 
it  has  been  held,  that  the  natives  of  Great  Britain  are 
aliens,  and  incapable  of  inheriting  lands  in  that  country* 
Blight^s  Lessee  v«  Eochesier.  (A) 

Cw\  adv.  vidt. 


(a)  5  Fez.  781. 

(6)  7  WheatTtCt  Beportt  of  Catet  tV»  the  Supreme  C^urt  of  $ke  UnUed 
Slattii  ^5. 
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titled  to  be  ckeoied  a  qi^taral  born  aubjecty  lifiless  the  1 894- 
&ther  be,  at  the  time  of  the  birth  of  t,\}e  childj  not  *  J  7" 
subject  only,  but  a  subject  by  birth.  The  t>yo  characti^^ifs  Tkoictf 
of  subject  and  subject  by  birtht  ipust  unite  in  the  (ather. 
Jame^  LudlaWf  the  father  of  Francf^  A^^f  was  u^ 
do^bte^ly  born  a  subject  of  the  crown  of  Great  Britain  g 
be  wi(s  born  in  a  part  of  America  wbicl^  was  at  the  tiniQ 
of  his  birth  a  British  colqny,  and  parcel  of  the  ^oxf^" 
nioqs  of  the  crown  of  Qreat  Britain  i  but  upon  the  f^cts 
Ibund^  we  qre  of  ppinion,  that  he  was  not  a  subject  QJT 
the  crown  of  Great  Britain^  at  the  time  of  the  birth  of 
l^is  daughter*  3he  was  born  ^fter  the  independence  of 
the  colonies  was  recognise^  by  the  crown  of  ^reat  Brir 
tains  after  the  colonies  had  become  unit^  9^t^  fu^d 
their  inhabitants  gepei^aUy  citizens  of  tbose  states  i  and 
^er  feather,  by  bi^  contiqued  residc^c^  in  those  states, 
i;pwif^st1y  becan^ie  a  citizen  of  them.  This  recognitipn 
of  independence  was  road^,  or  rather  confirmed,  op  the 
^d  of  S^jftembert  1783,  by  a  treaty  between  his  late  majesty 
and  the  United  States  of  America.  Preliminary  articles, 
which  arf  afterwt^ds  introduced  iptO;  and  form  this 
treaty,  were  signed  on  the  SOth  November  1782,  after 
the  passing  of  the  statute  22  G.3,  c.46.,  whereby  his 
ipiy^ty  was  authorised  to  treat  pf  and  conclude  a  peace 
or  truce  with  the  several  American  colonies  therein 
named.  Between  the  signing  of  the  articles  ^nd  of  the 
de^nitive  treaty,  several  acts  were  passed,  mentioning 
the  ynited  States  of  Americoj  and  the  subjects  and  citi- 
zens of  those  states :  anc(  the  nanie  of  colonies  or  plant- 
ations is  no  longer  used.  (See  23G.3.  c.26.,  {;.39&8Q.} 
Afany  acts  of  parliament,  wherein  the  United  States  of 
America  are  mentioned  and  treated  as  a  distinct  and 
^il^ependent  nationj  h%ye  b^cn  since  passed ;  so,  that  if 

8  F  4  the 


IN  THE  Fifth  Yeab  of  GEORGE  IV, 


W7 


on  certain  coasts.  On  the  part  of  the  defendant  it  was 
said,  that  if  they  were  to  be  considered  as  British  sub-* 
jects,  they  would  have  this  privily  in  that  character. 
At  all  events  it  is  deari  that  a  liberty  thus  specially 
given  confers  no  right  beyond  that  which  is  so  given. 

By  the  fifth  article  it  is  agreed,  tliat  congress  shall 
recommend  to  the  legislatures  of  the  respective  states  to 
provide  for  the  restitution  of  confiscated  estates  belong- 
ing to  real  British  subjects,  &c.|  that  persons  of  every 
description  shall  have  liberty  to  go  into  any  part  of  the 
United  States,  and  remain  twelve  months,  to  endeavour 
to  obtain  restitution  of  their  estates.  The  sixth  article 
provides  against  future  confiscations,  by  reason  of  the 
part  that  any  person  may  have  taken  in  the  war.  Now 
it  is  impossible  to  extend  the  effect  of  these  two  articles 
beyond  the  particular  lands  that  might  be  restored,  re- 
covered, or  retained  in  virtue  of  them ;  and  their  efiect, 
even  as  to  such  lands,  with  the  future  residence  of  their 
owners,  and  the  rights  of  descent  are  not  clearly  defined. 
Then,  as  to  the  subsequent  treaty ;  it  provides  only  that 
British  subjects  who  then  held  lands  in  the  territory  of 
the  United  States,  and  American  citizens,  who  then  held 
lands  in  the  dominions  of  his  majesty,  should  continue 
to  hold  them,  and  might  grant,  sell,  or  devise  them,  as 
if  they  were  natives,  and  that  neither  they  nor  their 
heh*s  or  assigns  should,  so  far  as  might  respect  the  said 
lands,  and  the  legal  remedies  incident  thereto,  be  con« 
sidered  as  aliens.  This  article  is  therefore^  in  terms, 
confined  to  lands  then  held;  in  its  general  import,  it 
distinguishes  British  subjects  from  American  citizens; 
and  the  provision  that  persons  should  not  be  considered 
as  aliens,  with  regard  to  particular  lands,  seems  to  indi- 
cate very  plainly,  that  they  were  considered  as  aliens 

with 


1824. 


Box.  denk 
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served.     That  rule  expired  on  the  10th  May.    On  that       18t4« 
day,  a  summons  for  time  to  plead  was  served,  returnable       — — 

DONCAH 

at  three  o'clock,  on  the  11th.  Before  that  [time  the  jvonuf 
plaintiff's  i^ttprney  Mgined  jyidgo^ent.  Qimj^U  obtained 
a  rule  to  set  it  aside,  on  the  ground  that  it  was  signed 
too  soQn,  aooQ^ding  to  the  rule  kid  4owi^  yx  ^^dfs 
practice.  ^*  If  a  doclgrfUion  be  deUvtr^d  or  SMp  with 
notice  to  (a)  plead  w|Uiin  the  firrt  four  d»y«  of  tenaSf 
t)ie  d^fepdan^  bftf  ^1  tine  noTPing  of  the  fifth  day  16 
pleadf  ^d  judgment  canopy  be  signed  for  wwt  of  a  plea^ 
till  the  opeping  of  the  office  jp  the  afterpoon  of  tbal  day. 
Put  in  any  other  part  of  the  termi  if  tb«  de&ndi^  do 
not  plead  within  the  four  day9i  ^  plaipliff  may  eigft 
judgment  in  the  morning  of  the  fifth  day.  Shepherd  v. 
Jifackrefh.  {by 

Patteion  shewed  capse*  ap4  opntepdeds  that  the  role 
there  laid  down  could  not  \^  correct.  Np  reaton  is 
given  why  a  different  rule  should  prevail  as  to  essoign 
declarations  and  others.  The  practice  of  the  Coioipon 
ipi^as  is  clearly  to  ^llow  the  sipne  time  for  pleadipg  in 
all  cases ;  and  it  is  more  convenient  that  it  should  be  9«^ 
for  different  rules  of  practice,  where  there  is  no  reefon 
for  them,  cap  only  lead  to  confusion. 

Per  Curiam  (after  copsulting  the  Master.)  The 
practice  in  this  court  has  for  a  long  time  continued, 
according  to  the  rule  given  in  Tidd^s  Practice ;  and  al- 
though the  rule  in  Common  Pleas  may  be  different,  we 
think  it  better  to  abide  by  that  which  is  known  in  this 
court. 

Rule  absolute. 

(«)  1  r.  47a,  eth  «dit.        (6)  k.  b.  j?.  r.  f5  &a.»  m& 
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Kenkabd  against  Harris. 

BY  an  order  of  nisi  prius  this  cause  was  referred  to  A  jitrtjr,  after 
an  arbitrator,  and  among  other  things  it  was  directed  costs  of  rsfer- 
that  the  costs  of  the  reference  and  award  should  be  ^^iiich  by  tht  *■ 
paid  by  the  defendant.    The  arbitrator  made  his  award  ^flJ^^Jot  ' 
on  die  13th  of  Naoember  1 123.    The  plaintiff  obtained  ^f^S^ 
a  rule  nisi  for  setting  it  aside.    It  now  appeared  by  the  pi»«y»  <»«* 


affidavit  of  the  defendant's  attorney  that  the  costs  of  the  aside  the 
reference  and  award  had  been  taxed  and  paid  to^  and 
accepted  by,  the  plaintiff,  on  the  23d  Jcmuary  1824^ 
before  he  had  moved  to  set  aside  the  award. 

GaseUe  was  now  heard  against  the  rule^  and  E.  Lawei 
contra. 

Per  Curiam.  The  pliuntiff,  after  accepting  the  costs 
of  the  reference  and  award»  is  precluded  from  moving 
to  set  it  aside.  If  no  award  had  been  made^  no  costs 
would  have  been  due ;  by  accepting  the  costs  of  the 
award  he  admits  the  award  to  be  valid,  and  cannot  now 
say  that  it  is  bad. 

Rule  discharged. 


iM  Ttt  Ttnu  TtAS  llr  GEORGE  IV.  tw 

IM4; 


HsMUtireTOM  agahut  Johmsom* 

7)    F.  JONES  h«d  obtained  a  nilt  to  Amw  camt  AcUnudof 

why  the  interlocutory  judgment  and  subsequent  mnwy  lie- 
proceedings  should  not  be  set  aside  with  cosUi  And  why  j^^d^So^  ex. 
the  plainti£f  or  his  attorney  should  not  pay  the  costs  of  S^diint?inr 
the  application,  on  the  ground  that  the  plaintiff  had  ^SSE^and** 
signed  interlocutory  judgment,  for  want  of  a  plea,  with-  |^2J°^^[^  ^ 
out  having  demanded  a  plea.  >um  m  btbg  la 

Piatt  now  shewed  cause  on  an  affidavit,  stating,  that 
the  defendunt,  lit  the  time  of  the  oomnmieeibeiit  of  the 
pt^esent  actbn,  land  dotvn  lo  the  present  time^  fhis  in 
the  custody  of  the  sheriff  of  the  counter  of  HMlhgdB^ 
in  another  suit ;  and  he  cited  Rose  ▼»  C^ris^bld  {a)f  WU^ 
Mnaon  v.  Btaam  (&X  ^  establkhinj^  that  no  demand  «f  a 
plea  is  iiecessary^  where  the  defendant  is  in  easiody  oft 
iriierifl^  whether  in  the  same  or  ih  another  mdu 

Dk  F.  JaneSf  in  support  of  the  jhile^  contended^  thai 
as  a  general  rule^  the  plaintiff  could  Hot  s^  judgmeill 
for  want  of  a  plea,  without  first  demanding  a  |dea;  kad 
that  even  supposing  the  exception  of  cases  of  defendants 
in  cestody  of  the  sheriff,  not  to  be  C(»ifined  to  ifistAtices 
of  defendants  being  in  the  custody  of  the  sheriff  in  the 
same  suit,  but  to  extend  to  instances  of  the  euiMdy  of 
the  sheriff  in  another  sui^  still  the  exception  codld  eiody 
^pply  to  cases  where  the  plaintiff  had  dedared  agatiui 

(o)  1  7.  JB.  59].  ^tr.JUJ^M.       . 

the 
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obtain  as  to  the  time  of  bringing  forward  the  appli- 
cation, and  that  the  plaintiff  might  not  have  the  means 
of  seeing  that  the  documents  in  support  of  the  appli- 
cation were  sufficient,  according  to  the  requisites  of  the 
act ;  and  he  cited  Ex  parte  Nielson  (a)  and  Mcignay  v. 
GilJces  (i),  as  being  expressly  in  point. 


1824. 

Daties 

aeainst 

ROOEBS* 


The  Court,  however,  after  referring  to  the  officer^ 
said,  that  although  the  practice  was  otherwise  in  the 
Common  Pleas  ;  yet  in  this  court,  after  notice,  the  rule 
was  absolute  in  the  first  instance. 

Z).  F.  Jones  then  took  a  format  objectlqp,  arising  on 
the  face  of  the  defendant's  own  affidavits,  whereupon 
the  motion  was  refused. 


(a)  1  Taufd,  37. 


(6)  7  Tauni,  467. 


SiMONDS  and  Loder  against  White. 

ASSUMPSIT  for  106/.  35.  6i,  as  money  paid  by  the 
plaintiffs  to  the  use  of  the  defendant.  At  the  trial 
before  Abbott  C.  J,,  at  the  London  sittings  after  Hilary 
term,  1823,  a  verdict  was  found  for  the  plaintiffi,  subject 
to  the  opinion  of  the  Court  upon  the  following  case: 

The  plaintiffs  are  Britisli  subjects,  having  a  mercantile 
establishment  in  Lotidon  where  Simonds  resides,  and  at 
Saint  Petersbiirgh  where  Loder  resides,  under  the  per- 
mission of  the  Russian  government.  The  defendant  is 
also  a  British  subject,  and  the  owner  of  the  British  ship 
MamhuUj  which  was  chartered  at  Gibraltar  on  the  1 5  th 

Vol.  II.  3  G  of 


May  Slit. 


A  lost  by  gcoe« 
tsl  tverage  is 
to  be  calculated 
between  owner 
of  ship  and  Uic 
owner  of  gooJ^ 
according  to 
the  law  of  tho 
port  of  dis- 
charge. 


•  > 
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lading.     When  the  vessel  arrived  at  Saint  Petersburgh^        1824» 
a  statement  of  general  average  on  the  voyage,  according        ' ' — " 
to  the  Russian  laws  upon  that  subject,  was  made  up       mg^intt 
and  settled  by  an  officer  appointed  for  that  purpose  by 
the  Russian  government,  called  the  Dispachew.     In 
that  statement  was  included  as  a  charge  upon  the  cargo 
i     for  general  average^  the  sum  of  106/.  Ss.  6d.  for  the  cost 
I     of  the  new  cable  beyond  the  old  one,  surveying  the  old 
c     cable,  weighing  and  getting  the  new  cable  on  board,  the 
duty  payable  on  the  foreign  cable  when  brought  into 
JSnglandj  and  the  new  cable's  proportion  of  the  above 
charges,  which  are  admitted  to  be  general  average  ac- 
cording to  the  laws  of  Russia  s  and  the  plaintiff  werQ 
called  upon  to  contribute  to  general  average  so  calculatedf 
and  by  the  laws  of  Russia  they  were  obliged  to  pay  the 
ram  demanded  in  order  to  get  possession  of  the  cargo. 
The  cargo  of  the  MamhuU  was  insured  by  a  policy 
^     reflected  in  Londony  the  underwriters  upon  which  r^ 
fused  to  allow  the  cable  and  the  charges  connected  with 
I     it  as  part  of  the  loss.     On  the  21st  of  February^  1821, 
If    the  plaintiff,  Simondsj  wrote  a  letter  to  the  defendant 
^i    demanding  payment  of  the  said  sum  of  106/.  Ss.  6d* 
«(   The  case  was  argued  in  the  last  term,  by 

^  t 

^)  jP.  PoUock  for  the  plaintiff.      The  general  average 

^;  ought  to  have  been  calculated  according  to  the  laws  of 

H|  England  and  not  according  to  the  laws  of  Russia^  and 

.  the  defendant  having  claimed  and  received  the  money 

^  on  grounds  not  tenable,  and  the  plaintifis  having  been 

1  compelled  to  pay  it  in  order  to  obtain  their  goods,  the 

^  sum  so  paid  may  be  recovered  back  in  an  action  for 

money  had  and  received.     The  question  is  to  be  de- 

^  cided  on  the  same  principle  as  if  the  defendant  was  now 


Whitx, 
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come   due,   is  implied  by  the  general  law  merchant.       1824. 
In  that  case  too,  the  question  arose  between  the  under-       — 

SlKONDS 

writer  and  the  owner  of  the  goods ;  in  the  present,  it       ^omjt 
arises  between  the  owner  of  the  ship  and  the  consignee 
of  the  goods,  and  the  rights  and  liabilities  of  the  one 
are  very  different  from  the  rights  and  liabilities  of  the 
other.     In  that  case  it  was  not  stated,  that  the  average 
was  settled  according  to  the  law  of  the  place  where  the 
adjustment  was  made ;  in  the  present  case  it  is  so  stated* 
Now  it  is  quite  clear,  that  by  the  general  law  and 
•ustom  of  merchants,  as  appears  by  the  most  celebrated 
works  on  marine  law  of  this  and  other  countries,  that 
the  master  of  a  ship  has  a  lien  upon  the  goods  at  the 
port  of  discharge  for  any  average  which  may  become 
due  during   the  voyage.      Consulat  de  la  mery  Paris 
edition,  180S,  section  225.     Complete  Body  of  Sea  Lawsy 
section  33.  article  81.      Wellwood^s  Abridgement  of  Sea 
ZiOWSi  edition  J  6 1 3,  tit  2 1 .  page  47*     Bynkershoek  Ques* 
iiofies  juris  Privati^  liber  4.  c.  24?.     Malyne^s  Lex  Mer* 
catorioy  3d  edition,  page  1 1 3.     Bea'coes^s  Lex  Mercatoria^ 
edition  1813,  tit.  Average^  p.  245.     Ordinance  of  Lewis 
the  Fourteenth^  book  3.  tit.  8.     DuJet.  article  21.     Ab^ 
bait  on  Shippingj  257.     The  parties,  therefore^  in  this 
case,  must  be  supposed  to  have  contracted  upon  this 
understanding.     And  if  the  master  has  a  lien  at  the 
port  of  discharge,  it  seems  to  follow  as  a  necessary  con«« 
sequence,  that  the  average  must  be  calculated  and  ad- 
justed according  to  the  law  which  prevails  there,  for  it 
would  be  absurd  to  suppose  that  he  can  have  a  lien  at 
the  port  of  discharge  for  average  which  is  to  be  cal- 
culated according  to  the  law  of  another  country.     In 
this  case  the  bill  of  lading  mentions  that  the  vessel  is 

bound  to  Petersburghj  t^^  ^^  was  therefore  known  to 

S  G  S  ^  the 
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the  ship-owner,   and  it  is  an  admitted  fact  that  the        182i* 
average  was  adjusted  according  to  the  law  oUtussia.  "TT!^ 

SiKoinit 

The  principle  of  general  average,  namely,  that  all        k^c^ 
whose  property  has  been  saved  by  the  sacrifice  of  the 
property  of  another  shall  contribute  to  make  good  his 
loss,  is  of  very  ancient  date,  and  of  universal  reception 
among  commercial  nations.     The  obligation  to  con- 
tribute, therefore,  depends  not  so  much  upon  the  terms 
of  any  particular  instrument,  as  upon  a  general  rule  of 
maritime  law.     The  obligation  may  be  limited,  qualified, 
or  even  excluded  by  the  special  terms  of  a  contract,  as 
between  the  parties  to  the  contract :  but  there  is  notHing 
of  that  kind  in  any  contract  between  the  parties  to  this 
cause.     There  ar^  however,  many  variations  in  the 
laws  and  usages  of  different  nations  as  to  the  losses  that 
are  considered  to  fall  within  this  principle.     But  in  one 
point  all  agree ;  namely,  the  place  at  which  the  average 
shall  be  adjusted,  which  is  the  place  of  the  ship's  des- 
tination or  delivery  of  her  cargo.     I  believe  also,  that 
all  are  agreed  on  another  point;    namely,  that  the 
master  is  not  compellable  to  part  with  the  possession  of 
goods  until  the  sum  contributable  in  respect  of  them, 
shall  be  either  paid  or  secured  to  his  satisfaction.     This 
appears  by  the  case   to  be  the  law  of  Russia.     This 
power  is  noticed  in  the  civil  law,  jDig.lib.  14.  tit.  2.  2. 
It  is  exjpressly  given  in  the  Consulate  c.  98.,  recognised  by 
CUiirac  in  his  commentary  on  the  Jugemens  d*Oleron^ 
p.  35.,  and  allowed  by  the  French  Ordinance  ofMariney 
tit.  Du  Jet.  art.  21.     If  then  the  average  is  to  be  ad- 
justed at  the  place  of  destination,  by  what  law  shall  It 
be  adjusted  ? 

One  may  suppose  the  case  of  a  British  ship  cairrying 
f  d  a  foreign  port  the  goods  of  British  subjects  only,  and 

to  i  deHvering 
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or  rule  of  the  English  law.      The  shipper  of  goods,        1824. 
tacitly,  if  not  expressly,  assents  to  general  average,  as  a       ■ 
known  maritime   usage,  which  may,  according  to  the        ag^u 
events  of  the  voyage,  be  cither  beneficial  or  disadvan- 
tageous to  him.     And  by  assenting  to  general  average, 
he  must  be  understood  to  assent  also  to  its  adjustment, 
and  to  its  adjustment  "at  the  usual  and  proper  place; 
and  to  all  this  it  seems  to  us,  to  be  only  an  obvious  con- 
sequence to  add,  that  he  must  be  understood  to  consent 
also  to  its  adjustment  according  to  the  usage  and  law  of 
the  place  at  which  the  adjustment  is  to  be  made*     I  am 
to  be  understood  as  speaking  of  a  case  depending  upon 
general  rules  and  reason,  and  not  upon  a  special  or 
particular  contract.      It  is  of  infinite  importance  to 
maritime  commerce,  that  its  regulations  should  be  as 
simple  and  as  few  in  number  as  general  justice  will  per- 
mit.    The  wisest  and  most  equitable  rules  may  occa- 
sionally, in  a  particular  case^  be  pcoductive  of  an  incon- 
venience,  but  such  occasional  and  particular  incon- 
venience is  a  much  less  evil,  than  the  confusion  and  un- 
certainty that  never  fail  to  accompany  a  multiplicity  of 
minute  regulations.     For  these  reasons  we  are  of  opi- 
nion that  the  defendant  is  entitled  to  our  judgment. 

Judgment  for  the  defendant. 
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after  the  certificate  was  granted,  and  that  the  pauper       1824. 
George  was  the  son  of  the  lastmeutioned  Thomas.  TheKnio 

agahul 
The  Intuibii- 

ReadeTf  Marriott f  and  EUis  in  support  of  the  order  of  >nu  of 
sessions.  This  is  a  good  certifiate,  although  it  was  signed 
by  only  one  churchwarden  and  one  overseer.  The 
8&9  JV.S.  C.30.  s.  ] .  certainly  requires  the  certificate  to  be 
signed  by  a  majority  of  the  churchwardens  and  overseers 
for  the  time  being.  But  this  certificate  has  been  submitted 
to  by  the  parish  of  Catesby  for  sixty  years :  every  intend- 
ment, therefore,  ought  to  be  made  in  favor  of  it.  Rex  v. 
Hiiickley.  (a)  By  custom  there  may  be  only  one  church- 
warden in  a  parish.  Rex  w.Earl  Shilton,{b)  Two  overseers 
may  have  been  appointed  origii&ally ;  one  of  those  may 
have  died,  and  the  certificate  may  have  been  signed  at  a 
time  when  there  was  one  overseer  only,  and  if  that  were 
so,  it  was  signed  by  a  majority  of  the  churchwardens 
and  overseers,  as  required  by  the  statute*  This  is  dis- 
tinguishable from  Rex  v.  Clifton  (c),  because  it  was 
proved  that  only  one  overseer  had  been  appointed  for 
the  township  for  that  year,  and  that  appointment  was 
clearly  bad.  It  lay  upon  the  other  side  to  shew  by  evi- 
dence that  only  one  overseer  was  originally  appointed 
in  this  case. 

Holbech  and  Adams  contra.  The  certificate  being 
dated  so  far  back  as  1761,  no  evidence  could  be  given 
to  shew  the  state  of  the  parish  at  that  time.  Rex  v. 
Hinckley  only  establishes  that  a  reasonable  intendment 
may  be  made  to  support  such  an  instrument.  Now  in 
order  to  support  this  certificate,  it  must  be  intended, 

(a]  12  Eatii  361.  (b)  iB^^A.  215.         (c)  2  EaU,  168. 

first, 
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wardens  and  overseers,  or  the  major  part  qfthenu    Both  1824. 

these  acts  require  the  concurrence  of  the  churchwardens  -.    .. 

and  overseers,  or  the  greater  part  of  them.     The  deci-  rp.  "^x '?!i . 

sions,  therefore,  which  have  taken  place  upon  the  43  Eliz.  ants  of 

Catisit. 

5. 5.  with  respect  to  binding  out  poor  apprentices  are 
applicable  to  cases  arising  upon  certificates  under  the 
8  &  9  ^.  3.  r.  80.  5. 1  •  In  Rex  v.  Hinckley  (a),  an  objection 
was  taken  to  a  parish  indenture  that  it  was  signed  only 
by  one  cimrchwardcn  and  one  overseer.  The  Court, 
however,  held,  that  if  by  any  intendment  of  law  the 
indenture  could  be  good,  that  intendment  ought  to  be 
made,  and  they  did  intend  that  as,  by  custom,  there 
might  be  only  one  churchwarden  in  a  place,  there 
were  only  one  churchwarden  and  two  existing  overseers 
at  the  time  when  the  indenture  was  executed,  and 
therefore  that  the  two  who  did  execute,  were  a  majority 
sufficient  to  bind  the  apprentice.  Generally  speaking, 
there  ought  to  be  two  churchwardens  in  every  parish ; 
but  by  custom  there  may  be  one.  By  law,  two  over- 
seers must  be  originally  appointed ;  but  the  two  o^r- 
seers  so  appointed,  may  by  death  have  been  reduced  to 
one,  and  in  that  case  one  overseer  and  one  churchwar- 
den would  constitute  the  major  part  of  the  persons 
originally  appointed.  I  think,  therefore,  that  in  this 
case,  we  may  intend  that  at  the  time  when  this  certifi- 
cate was  granted,  Wehb  was  the  surviving  overseer  of 
two  who  had  been  originally  appointed.  This  case  dif- 
fers from  that  of  Rex  v.  St.  Margaret^ s^  Leicester  (i), 
because  .there  it  was  stated  as  a  fact  in  the  case,  that 
one  overseer  only  had  been  originally  appointed.  So 
in  Rex  v.  Clifton  (c),  it  was  found  that  at  the  time  of 

(a)  12  BoMt  361 .  (c)  8  Eattf  3d2t  (c)  3  Eatt,  168. 

granting 
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in  favor  of  what  is  stated  on  the  face  of  the  certificate.     If       1 824. 
upon  the  trial  of  an  issue,  whether  Webb  was  an  over-         ' 
seer  of  the  parish  of  Cateshy  or  not,  it  had  been  proved        offoM  ^ 
that  he  was  the  only  person  appointed  to  the  office  of       \m  ^ 
overseer  for  that  year,  the  jury  must  have  fbund  that  he 
was  not  an  overseer  at  all,  because  the  law  requires  that 
there  should  not  be  less  than  two  overseers  originally 
appointed.     The  certificate^  therefore,  would  have  been 
bad,  notwithstanding  the  length  of  time  during  which  it 
had  been  submitted  to  by  the  parish.     I  am  of  opinion, 
that  in  favor  of  what  appears  on  the  face  of  the  certifi- 
cate, the  justices  were  well  warranted  in  drawing  the 
inferences  that  two  overseers  had  been  originally  ap- 
pointed, and  that  one  had  died  before  the  certificate 
was  granted.    The  authorities  cited  in  the  argument 
fully  establish  that  every  intendment  ought  to  be  made 
in  &vor  of  the  certificate ;  but  independently  of  those 
authorities,  I  think,  that  upon  established  principles, 
the  sessions  have  drawn  the  proper  conclusion. 

LiTTLEDALE  J.  It  appears  on  the  face  of  the  certi- 
ficate that  it  was  granted  by  (miy  one  churchwarden  and 
one  overseer.  Now  that  is  not  sufficient,  unless  the  law 
warrants  the  intendment  of  some  facts,  by  means  of  which 
one  churchwarden  and  one  overseer  may  at  that  time 
have  been  the  majority  of  the  churchwardens  and  over- 
seers. Now,  by  custom,  there  may  be  only  one  church- 
warden, and  therefore  in  this  case,  we  may  presume  that 
one  only  was  appointed.  The  appointment  of  one  over- 
seer would  be  illegal,  and  therefore  we  must  intend  that 
two  were  originally  appointed,  and  that  one  of  them  had 
died  before  the  certificate  was  granted,  and  that  no  other 
had  been  then  appointed  in  his  stead ;  and  if  we  may 

intend 
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1824. 


WiLLOUGHBY  ^o-flm^Z  BACKHOUSE  and  MARSHALL. 

* 

CASE  for  an  excessive  distress.      Plea,  not  iniilty*  Whewaland- 
lord  has  been 

At  the  trial  before  Bosanquet  Seijt.,  at  the  last  sum-  guilty  of  an 
ser  assizes  for  Buckinghamshire,  the  following  facts  ap-  tress,  the  te. 
peared  in  evidence:    The   plaintiff  occupied   a  farm  ^ye his  right 
belonging  to  the  defendant,  Backhouse,  and  on  the  26th  ll^f^giZo 
of  September  1822,  the  other  defendant  Marshall,  as  an  arrangement 

with  him  re- 

a£^ent  for  Backhouse,  distrained  for  175/.  which  was  then  «pectingthe 

°  \  sale  of  the 

due  for  rent,  and  seized  all  the  live  and  dead  stock  on  goods  seised, 
the  farm,  and  the  household  furniture,  goods,  and  chat* 
tels  on  the  premises,  to  the  value  of  1000/.  On  the 
'  same  day  the  plaintiff  executed  the  followfng  agreement. 
•*  To  Mr.  T.  Marshall.  You  having,  as  the  agent  of  T. 
J.  Backhouse,  Esquire,  this  day  entered  a  distress  on  my 
eflfects,  at  Haverfield  Lodge  for  the  sum  of  175/.  rent,  % 
which  you  claim  to  be  due  from  me  to  the  said  T.  «7.  Back^ 
house,  at  Lady-day  last,  I  hereby  authorise  and  empower 
you  to  hold  possession  of  the  same  effects  until  the  15th 
day  of  October  next,  or  until  such  other  period  subse- 
quent to  the  expiration  of  the  five  days  mentioned  in 
your  notice  of  distress  as  you  may  think  proper;  and 
I  also  authorise  and  empower  you  to  convert  the  same 
effects  into  money,  by  the  sale  and  disposition  thereof, 
either  by  public  sale  or  private  contract,  and  at  such 
time  as  you  may  think  expedient.  And  I  authorise 
you  to  dispense  with  the  form  of  appraisement  re- 
quired by  law  in  the  case  of  a  sale  under  a  distress 
for  rent,  and  to  make  such  public  or  pifivate  sfde  with- 
VoL.  II.  3  H  out 
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judge  was  not  correct  in  poiat  of  law,  for  that  the  agre^       18S4. 
ment  was  not  any  waiver  of  the  right  of  action  created 
by  the  wrongfnl  seizure  of  the  property. 


Storks  and  Daoer  now  shewed  cause,  and  contended^ 
that  it  must  be  taken  upon  that  agreementi  together  with 
the  other  circumstances  proved  respecting  the  actuid 
sale  of  the  property,  that  the  plaintifiP  was  a  party  to 
the  whole  transaction ;  that  he  ratified  the  whole  ab 
initio  and  therefore  could  not  afterwards  complain  that 
it  was  wroi^ul.  If  so,  the  verdict  found  under  the 
direction  of  the  learned  judge  was  right 

Cooper  contra,  was  stopped  by  the  court. 

Bayley  J.  This  is  a  very  pldn  case.  When  a  land- 
lord is  about  to  make  a  distress  he  is  not  bound  te>  cal« 
culate  very  nicely  the  value  of  the  property  seized ;  but 
he  must  take  care  that  some  proportion  is  kept  between 
that  and  the  sum  for  which  he  is  entitled  to  take  it. 
Now,  here  the  rent  in  arrear,  at  the  time  of  the  first 
distress  was  175/.,  and  the  goods  seized  were  worth 
1000/.,  the  distress,  therefore,  was  clearly  excessive, 
and  upon  the  seizure  b^'ng  made  a  right  of  action  was 
vested  in  the  plaintiff.  Was  that  right  of  action  de- 
stroyed by  the  agreement  made  afterwards  ?  It  gives 
no  satisfaction  to  the  tenant,  he  makes  no  stipulation 
not  to  sue  for  that  which  had  been  done.  The  land- 
lord, indeed,  has  further  power  given  to  him,  but  I  do 
not  find  that  the  tenant  receives  any  thing.  Such  a  do- 
cument is  no  answer  to  such  an  action  as  the  present. 
I  think,  therefore  that  the  question  was  not  properly 

aH  2  lea 
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cient.    The  learned  judge  reserved  the  point,  and  the       1824. 
plaintiff  having    recovered  a  verdict,    BrougAamj    iu  ' 

Michaelmas  term,  obtained  a  rule  to  enter  a  nonsuit,  mgainti 

lUIHQWOKTBi 

c7.  WiUiams  now  shewed  cause.  The  point  now  pre- 
sented to  the  Court  is  new,  and  has  not  been  touched 
upon  in  any  case  to  be  found  in  the  books.  Now  it 
cannot  be  doubted,  that  a  person  may,  by  an  express 
promise  made  after  he  is  of  age,  bind  himself  to  pay 
debts  contracted  during  his  infancy;  and  the  only  ques- 
tion is,  whether  the  promise  proved  in  this  case  was 
made  in  time  to  support  the  action.  This  may  be 
likened  to  cases  upon  the  statute  of  limitations,  in 
which  a  new  promise  is  necessary  In  order  to  render  a 
man  liable  to  pay  an  old  debt,  yet  in  such  cases  a  pro*. 
mise  made  after  the  commencement  of  the  action  is 
suflBcient.     Yea  v.  Fouraker*  (a) 

Brougham  and  Starkie  contra  were  stopped  by  th^ 
Court; 

Bayley  J.  Tliere  is  this  distinction  between  the  case 
cited  and  the  present.  There  the  debt  continued  from 
the  time  when  it  was  contracted,  but  without  the  new 
promise  it  could  not  have  been  recovered,  the  defendant 
relying  on  the  protection  given  by  the  statute  of  limit- 
ations. The  ground  on  wliich  that  statute  proceeds  is,  that 
after  a  certain  time  it  shall  be  presumed  that  a  debt  has 
been  discharged.  A  new  promise  rebuts  that  presump- 
tion, and  then  the  plaintiff  recovers,  not  on  the  ground 

(a)  2j9urryI099. 

8  H  S  of 
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which  the  action  cotlld  rest    The  new  prottlbd  Unii       1894^ 

the  tole  ground  of  action^  and  Hot  the  revlTal  of  ail  Old 

one* 


i^uftiil 


LiTTLEDALC  J.  When  the  statute  of  liliiitationA  1# 
relied  upon,  an  acknowledgement  admits  th^  {lerpetual 
existence  of  the  debt,  and  therefore  it  titifflces  whether  it 
is  made  before  or  after  the  bringing  of  the  action.  Bill 
the  contract  of  an  infant,  under  such  cirddmstane^  as 
the  present,  being  vend  and  not  voidable,  the  promiM 
in  this  case  did  not  prove  that  any  1^1  cause  of  action 
existed  at  the  time  when  the  adtion  was  coinmenciid* 
The  rule  for  entering  a  nonsuit  most  therefore  be  itaade 
absolute. 

Rule  abaolattir 


RiCHAHDaoH  and  Another  against  Walkch^ 

^HIS  was  an  action  upon  the  case,  brought  pursuant  A  atstimi 

to  an  order  made  by  the  yice-Chaneellor.     Thtf  tenanuand 
declaration  stated,   that   the  plaintifis  had  been  afdd  ^mlLrto 
then  were  lawfully  possessed  of  a  certain   miU,  with  £JS^^* 
the  appurtenances,  within  the  manor  or  lordship  ted  "^l**f^«ira 
town  of  Selbui  in  the  county  of  Yark^  and  by  reaavn  wbich  they  use 

srouiid  in  their 

thereof  were  entitled  to  have  the  toll  of  all  the  corH  dweUingi,** 

does  not  pre* 

and  grain  ground  at  their  mill:   ^  that  all  the  te^  vent Uicm rrom 
nants,  resiants,  inhabitants,  and  dwellers  of  and  within  luiiiffln  thmr 
the  manor  or  lordship  and  town  aforesaid^  during  nil  p^^uot^rrom 
the  term  of  the  plakitif&'  possession  of  the  said  mitt  SSernSu^** 
ought  to  have  ground,  and  still  of  right  ought  to  griml 

3H  4  at 
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persons,  used  and  expended  in  their  respective  messu**       1824. 
ages  or  dwelling-houses,  to  wit,  &c.,  whereby  the  tenants,    rxchardson 
resiants,  inhabitants,  and  dwellers  of  and  within  the      ^^°^ 
manor,  &c.,  did  supply  themselves,  from  such  exposing 
to  sale  and  selling  as  aforesaid  by  the  defendant,  with 
divers  large  quantities  of  corn  and  grain  in  a  ground 
state,  to  be  expended  and  consumed  in  their  dwelling-^ 
houses,  which  but  for  such  exposing  to  sale,  and  selling 
ground  by  defendant   as  aforesaid,   they  would  have 
ground  or  caused  to  be  ground,  or  would  have  pur- 
chased when  ground  at  the  mill  of  the  plaintiffs.     Plea, 
not  guilty.     At  the  trial  before  Bayley  J.,  at  the  York 
Lent  assizes,   1820,  the  jury  found  a  verdict  for  the 
plaintiff,  with  Is.  damages,  subject  to  the  opinion  of  this 
Court,  upon  the  following  case : 

The  plaintiffs,  at  the  time  of  the  committing  of  the 
grievances  alleged  in  the  declaration,  were  in  posses- 
sion of  the  mill  hereinafter  described  as  the  lessees 
thereof,  under  the  lord  of  the  manor  of  SeUy.  Before 
the  alterations  hereinafter  mentioned,  there  were  two 
ancient  water  corn  mills,  belonging  to  the  lord  of 
the  manor  of  SeUy^  and  situate  within  the  manor  or 
lordship  and  town  of  SeUy.  Between  fifty  and  sixty 
years  since  these  two  mills  were  pulled  down,  and  one 
water  com  mill  was  erected  instead  thereof,  upon  their 
scite,  having  a  wind  corn  mill  over  the  same.  About 
the  year  1806  the  streams  of  water  by  which  the  water  . 
corn  mill  had  been  worked,  were  diverted  from  the 
mill,  under  the  authority  of  the  act  of  parliament, 
and  in  the  manner  hereinafter  mentioned,  and  the 
water  corn  mill  has  been  ever  since  and  still  is 
worked  by  steam  instead  of  water.  From  time  imme- 
morial 
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rxchabmqv 
Walxsi* 


might  sastain,  or  for  any  eventual  injury  that  might  1894. 
arise  to  their  property,  by  the  execution  of  any  of  the* 
powers  contained  in  the  act.**  Under  this  act  the  com- 
missioner agreed  with  the  guardian  of  the  honorable 
E.  R*  Petrgj  then  a  minor,  (the  said  E.  JR.  Petre  being 
lord  of  the  manor  otSelby  and  owner  of  the  said  mill,) 
in  the  following  terms,  viz.  "  ylpril  22,  180^,  I,  fV.  S, 
do,  in  pursuance  of  an  act  of  parliament,  entitled,  &&, 
settle  and  ascertain,  that  the  sum  of  two  thousand  pounds 
be  paid  unto  Lady  Peirej  guardian  to  her  son,  E.  R» 
Petre,  as  a  recompence  and  compensation  for  the  damage 
which  may  happen  and  be  done,  by  totally  taking  away 
the  water  from  the  mill  at  SeUn/,  in  order  to  make  a  free 
and  sufficient  effluxion  of  water  into  the  river  Otise^  and 
also  the  sum  of  100/.  be  paid  to  the  said  Lady  Petre^ 
guardian  as  aforesaid,  for  the  stone  and  materials  of  the 
present  weir,  on  the  said  dam  adjoining  the  mill,  in  order 
to  enable  me  to  erect  dough  doors,  and  other  useful 
purposes  which  the  same  may  be  wanted  for,  and  making 
together  2100/.,  which  I  think  a  fair  equivalent  and  com- 
pensation for  the  same."  Hie  ddendant  is  not  a  resiant 
or  inhabitant  within  the  manor  and  town  of  Seliy,  but 
he  did,  from  time  to  time,  between  the  month  of  Aprils 
1813,  and  the  commencement  of  the  action,  and  whilst 
the  plaintiffs  were  so  possessed  of  the  mill  as  aforesaid, 
cause  to  be  offered  and  exposed  to  sale,  in  the  house  of 
Susannah  Walker,  his  mother,  situate  within  the  manor 
or  lordship  and  town  of  Selby;  and  Susannah  Walker,  as 
his  agent  and  on  his  behalf,  did  sell  there,  to  divers 
of  the  resiants  and  inhabitants  of  and  within  the  said 
manor,  lordship^  and  town,  to  be  spent  and  consumed 
within  their  respective  houses  and  dwellings  within  the 
said  manor  or  lordship  and  town,  about  eighty  stone 

per 
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.  another  mill  out  of  the  manor,  near  to  the  said  mill.        1824. 
The  Court  of  Exchequer  said,  **  If  the  owner  or  tenant    „  — 

*  RlCHARDSOK 

of  such  a  mill,  out  of  the  manor,  cause  or  persuade  any        a^amsi 
of  the  tenants  or  resiants  within  the  manor  to  grind 
there  he  may  be  prohibited  by  decree  of  this  Court." 
An    action    may  lie    against    the    resiant    who    sold 
the  flour,  but  that  does  not  prevent  the  plaintiffs  from 
recovering  against  this  defendant.    In  RoWs  Abr.j  Action 
sur  Case  (N),  pi.  4*.,  it  is  said,  ^^  If,  on  a  sale  in  a  fair, 
a  stranger  disturb  the  lord  in  taking  the  toll,  an  action 
on  the  case  lies  for  this  ;'*  and  the  Yea)'  Book,  9  Hen.  6., 
45.  is  cited.     There  an  action  would  be  maintainable 
against  the  buyer  for  the  toll ;   but  the  instance  put  is 
of  an  action  against  a  stranger,  between  whom  and  the 
lord  there  was  no  tenure  or  duty :  and  the  same  appears 
from  the  Abbott  of  Evesham^s  case,  {a)      If  that  be  so 
with  respect  to  a  mere  stranger,  a  fortiori,  an  action 
lies   against  this  defendant,  who  procured   a  resiant 
within  the  manor  to  sell  the  corn  for  his  benefit.     He 
may  be  considered  as  identified  with  his  agent.     It  is  a 
much  stronger  case  than  Green  v.  Robinson^  for  the  sale 
here  was  made  in  a  place  over  which  the  custom  ex- 
extends.     \Bayley  J.     Is  there  any  allegation  in  the 
declaration,  that  sufficient  corn  was  produced  within 
the  manor  for  the  supply  of  the  inhabitants  ?J     No,  but 
if  there  were  not,  that  should  have  been  shewn  as  mat- 
ter of  defence.  Then,  as  to  the  second  point,  the  custom 
is  altogether  nugatory,  unless  the  act  done  in  this  case 
be  considered  a  breach  of  it :    to  hold  that  it  is  not, 
would  be  a  great  hardship  on  the  lord.     He  is,  by  this 
custom,  bound  to  keep  a  mill  in  repair,  to  provide  ser- 
vants to  work  it,  horses  and  carts  to  carry  home  the 

(a)  Cited  i4  the  Sm\  oJ  Hhtewtkwnft  CAM,  d  ^0*50.  h* 

floUTi 
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similar  franchises.  They  are  of  a  public  nature,  and|  1824. 
emanating  from  the  crown^  bind  all  the  king's  subjects ;  RicHAEMoir 
and  therefore  a  person  persuading  another  not  to  pay  wauuL 
tolly  as  much  breaks  the  law  as  the  person  persuaded; 
or  if  a  person  be  persuaded  not  to  attend  a  fidr,  no 
action  lies  against  him  for  stajfing  away,  and,  therefore, 
unless  the  party  using  the  persuasion  were  liable,  the 
lord  would  be  without  remedy.  Here  an  action  would, 
if  at  all,  lie  against  the  resiant  who  sold  the  flour.  In 
the  case  pf  trades  an  action  lies  for  taking  away  a  man's 
custom  by  means  of  a  slander,  but  not  by  setting  up 
another  shop,  which  is  in  substance  the  act  of  the  de- 
fendant in  this  case.  There  is  a  great  di£ference  be« 
tween  the  case  of  a  person  even  setting  up  a  new  mill, 
and  the  case  of  a  tenant  neglecting  to  do  suit  at  the 
lord's  mill.  Prior  of  St.  Neots  v.  Weston  {a)y  KeeUe 
V,  HickeringiU  (&},  and  also  between  fairs,  or  ferries, 
and  mills.  Blissett  v.  Hart,  (c)  Here  no  obstruction  was 
offered  to  those  who  were  going  to  the  lord's  mill. 
Gt*een  y.  Robinson  is  only  an  instance  of  the  interference 
of  a  court  of  equity,  and  cannot  be  considered  as  de- 
ciding this  question  in  a  court  of  law.  Secondly,  even 
if  the  defendant  were  a  resiant  within  the  manor,  sell- 
ing  flour  there,  produced  from  com  grown  and  ground 
elsewhere,  would  not  be  a  breach  of  the  custom  alleged 
and  proved  in  this  case.  The  custom  alleged  and  es- 
tablished by  the  decrees  produced  is,  <^  that  the  te- 
nants and  resiants  shall  grind  all  their  com  and  grain, 
which,  after  grinding,  shall  be  used  ground  in  their 
dwellings."     Now,  the  case  of  Ord  v.  Buck  {d)  estab* 


(a)  22  J7.  6.  pL  25.  (6)  11  Ea$i,  574.  (n). 

(c)  frme9,5l%  n.  (<0  SSr.P.a  106. 
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peal  to  the  House  of  Lords  wfis  against  a  decree  in  the      t8S4. 
duchy  court  of  Lancaster,  that  an  issue  should  be  tried.    ^ 

RiCHAIlOSCttI 

and  that  decree  was  there  affirmed.     That  case  is  not,       agtHfui 

therefore,  any  authority  for  this  defendant,  nor  does  it 

overrule  Cort  v.  Birkbeck  which  is  directly  in  point  for 

the  plaintiflS.  '  , 

Abbott  C.  J.    In  this  case  the  plaintifis  have  alleged  ! 

and  proved  an  immemorial  custom,  binding  the  tenants 
and  resiants  within  the  manor  of  Selbyi  to  grind  at  the 
lord's  mill,  "  all  their  com  and  grain  which  they  use  In 
a  ground  state  in  their  respective  dwellings  within  the 
•manor;"  and  they  complain  that"  the  defendant  pro- 
cured com  to  be  ground  at  other  mills,  for  the  purpose 
of  exposing  the  same  to  sale,  and  selling  it  in  a  ground 
state  within  the  manor  to  the  tenants  and  resiants,  to  be 
by  them  expended  in  their  respective  dwellings.     Now,  ^^ 

the  plaintiffs  cannot  maintain  an  action  against  the  d^ 
fendant  for  that  which  he  is  alleged  to  have  done,  unless 
the  custom  as  stated  in  the  declaration  and  established 
by  evidence,  draws  with  it  a  further  obligation  upon 
the  tenants  and  resiants  within  the  manor,  not  to  use 
any  meal  or  flour  in  their  houses  except  that  which  is 
produced  from  com  ground  at  the  lord's  mill.  And 
therefore,  the  first  and  material  question  is,  whether  the 
custom  as  alleged  does  draw  with  it  that  further  obli- 
gation? Notwithstanding  the  observations  which  have 
been  strongly  urged  respecting  Ord  v.  Buck^  I  think  that 
case  is  precisely  in  point.  The  custom  alleged  and 
proved  there,  was  in  substance  the  same  as  in  thepresient 
case ;  and  it  was  further  urged  there,  as  here,  that  the 
-  custom  obliged  the  tenants  and  resiants  not  only  to  grind 

Vol.  II.  3 1  ihdr 
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fiMv^  wfDVild  draw  nft^f  il^  as  a  conaeqaenoe  of  linr^       MM. 

that  ob%alieii  wbich  il  apw  coQt^uled  lor*.    If  rthal    n.^l'r,^ 

bad  followed,  the  isw^  w-oaid.  h^ve  beea  imoMi^aiwx^     i^fl!^ 

a^^  ih^rafore  ibe  House  of  Lords  hanriag  coi^rtmi  ^ 

^^cree  which  directed  tba  trial  <^  an  mne^  fai  efleist  dat 

Gsded  that  su^i  a  oHtse^eoca  would  oot  £fAiow  firom 

siich  a  custoED*    A  contrary  decision  would  have  been 

somewhat  exUaoidinary;  lor  it  is  one  tbi^  to  says  tbal 

taaaots  and  resia&l^  shall  bave  their  com  grouod  at  the 

lord's  fi^ll;  and  a  very  different  one  to  say*  that  they 

shall  be  debarred  from  purchasing  flour  jMrodueed  frcm 

cam  ground  elsewhere.  liookingback^  the  very  andeal 

^es  when  such  castoms  arosc^  it  may  be|M?esttined  tiftit 

l^e  greater  part  of  tfae  tenants  fgad  resiants  within  tha 

9UUM>r  at  that  titqe  gr^w  their  ovn  opgm,  and  evtn  than 

ijt  woald  have  been  exlteaiely  ukoonyefueotif  any  ona 

lifbo  did  jwt  grow  it,  could  not  lawfully  bave  pordbased 

Ofmr  elsewhere.    The  increase  of  papulation  4»nd  tba 

4)t(^atioa  of  manners  would  make  the  miscbief  of  sacb 

%  restri(;tipn  in  these  times  iMalcalaUe.     For  Ibase 

Mpspns,  I  think  tbat  the  pontiffs  lure  9ot  entided  .to 

QHuntai^  this  action,  «nd  that  a  verdict  must  be  entered 

far  (he  defendant^    The  case  of  Qati  v.  Birlcbeck  would 

llltveb^en  entitled  to  much,  more  weight  had  it  wmm 

b^foce  the  court  in  a  shape  less  ambarraasing  to  thosa 

wJ^.  resisted  the  custom* 

Bayley  J.  I  am  of  the  same  opinion.  Customs  are 
to  be  construeci  strictly^  Now  the  custom  aUs^^  in 
tfiis  declaration  is,  that  <^  the  tenets  and  resiants  diaU 
gripd  all  their  corn  ^nd  grain  at  the  lord's  mill."    Tb^t.  ^ 

qfp^  Oftly  pttach  upm  persons  having  ooi»  ii»  Aff^Mr : 

S  I  2  able 
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The  one  only  prohibits  them  from  getting  their  com 
ground  elsewhere ;  the  other  would  prevent  them  from 
using  corn  ground  elsewhere,  whether  they  ever  had  it 
in  a  grindable  state  or  not.  The  form  of  the  declar-^ 
ation  in  Cort  v.  Birkbeck  shews  it  to  have  been  the 
opinion  of  counsel  in  that  case,  that  the  latter  custom 
was  more  extensive  than  the  former;  and  Ord  v.  Buck 
is  decisive  of  the  point.  There  the  custom,  without 
the  negative  part  of  it,  was  admitted,  and  an  issue  was 
directed  to  try  that  part  If  it  had  followed  as  a  conse- 
quence of  law  from  the  custom  as  admitted,  the  issue 
would  have  been  wholly  unnecessary.  The  verdict 
must  therefore  be  entered  for  the  defendant, 

Postea  to  the  defendant. 


1824. 

BiCUARDtOy 

agouut 
Wa(.us« 


Richardson  and  Another  against  Capes. 


n^HIS  was  an  action  upon  the  c^e,  brought  pur- 
suant to  an  order  made  by  the  Vice-chancellor. 
The  declaration  in  one  count  stated  the  plaintiffs' 
possession  of  a  mill,  with  the  appurtenances  within  the 
manor  or  lordship  and  town  of  Selbi/f  and  that  by 
reason  thereof  they  were  entitled  to  the  toll  of  all  the 
malt  ground  in  their  said  mill ;  and  that  all  the  tenants, 
resiants,  inhabitants,  and  dwellers  of  and  within  the  said 
manor  of  Selbi/,  during  all  the  time  of  said  plaintifis' 
possession  of  the  said  mill,  with  the  appurtenants,  ought 
to  have  ground,  and  still  of  right  ought  to  grind  at  the 
said  mill,  all  the  malt  which,  after  the  grinding  thereof 

313  bad 


Where  the  lord 
of  a  manor  had 
two  millt,  and 
the  tenants  and 
resiants  were^ 
by  custom, 
bound  to  grind 
all  their  malt, 
whidithejused 
in  their  dwel- 
Imgs,  at  the 
said  millsy  but 
might  take  it  to 
either  at  their 
own  option : 
Held,  that  the 
lord,  baring 
puUed  down 
one  of  the  mills, 
had  thereby 
suspended  th« 
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aocustamed,  a»d  of  right  ou^t,  to  grind  $11  Aik  coniy'       1424< 
groin,  and  malt,  as  well  growtng  within  the  said  lamar 


as  brought  firom  other  {dacesi  and  spent  gcennd  m  tkeir  u^vmK 
houses  within  the  said  manor,  at  tlie  said  anoieot  miUt 
of  the  lord,  or  one  of  them,  pajring  a  certain  tc^  or 
mulotur^  for  the  same,  and  thb  custom  still  contimicB 
to  exist  within  the  said  manor,  and  to  be  applicable  to 
the  present  mill,  unless  the  alteration  of  the  raiU,  mA 
before  described,  or  any  other  circumalance  stated  iai 
this  case,  shall  be  deemed  to  have  emtinguijsbcdt  or 
suspended,  or  destroyed  the  said  cisitom.  (TbB  case 
then  set  out  the  act  of  parliament^  aiid  the  award  of 
the  commissioners  as  in  the  former  case.)  The  bone^ 
mill  was  situated  in  a  {dace  called  theilA^£i&i|«tJibout 
500  yards  distance  from  the  wator  oorn-^miUs^  It  co»* 
taitied  one  paiir  of  stones^  used  for  the  purpose  of  grind* 
ing  malt  only :  the  malt  was  sometimes  brought  h^  the 
tenants  of  the  manor  to  die  water-mills,  and  Sometimes 
to  the  malt-mill  to  be  ground,  and  sometimes  was 
fetched  by  the  tenant  of  the  mill,  \mA  it  was  more  tkl^al 
to  take  it  to  the  water-mills.  It  was  more  convenient  to 
some  of  the  inhabitants  of  SeUjf  to  oariy  to  the  horse^ 
mill  than  to  the  water-mills.  At  the  waternnUls^  both 
corn  and  malt  were  ground  with  the  same  stones,  if  the 
miller  thought  proper  to  grind  the  malt  tb^e^  There 
was  no  dwelling  attached  to  the  horse-mill,  nor  did  any 
body  live  or  sle^  there;  the  miller  kept  no  person  con- 
stantly there  to  receive  the  malti  but  occasionally  a  per- 
son went  there  from  the  water-mill^  when  the  miller 
wanted  to  grind  the  malt  there,  or  when  notice  was 
giyen^  When  no  person  was  there,  the  inhabitants^ 
taking  malt  to  the  horse-mill,  could  at  any  time  get  the 
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Tindal  for  the  plaintiffs.  The  question  in  this  case  is,  1824« 
whether  the  right  of  the  lord  is  extinguished  or  sus-  ' 
pended  by  removing  the  horse-mill.  It  is  not  extin*  agam^ 
guished,  for  it  is  only  ten  years  a(nce  the  horse-mill  was 
taken  away,  and  the  lord  may  restore  it.  With  respect 
to  the  suspension,  it  may  be  admitted,  that  if  there  had 
been  evidence  of  any  inconvenience  sustained  by  the  de- 
fendant, or  that  the  lord  was  unable  to  grind  the  malt 
at  the  steam-mill,  that  would  have  been  an  answer  to  the 
action ;  but  nothing  of  that  kind  is  stated  in  the  case. 
It  is  merely  said  that  some  of  the  inhabitants  found  it 
more  convenient  to  carry  their  malt  to  the  horse-mill, 
not  that  the  defendant  found  it  so,  and  therefore  the 
contrary  must  be  presumed.  But  upon  the  facts,  it  does 
not  appear  to  have  been  any  part  of  the  custom  that 
the  malt  should  be  ground  at  the  horse-mill.  It  was 
for  the  convenience  of  the  miller,  and  he  ground  at 
either  one  or  the  other  indifferently. 

ParJce  contra.  It  is  clear  that  the  inhabitants  had 
the  option  of  carrying  their  malt  to  either  mill,  and, 
therefore,  by  taking  away  one  of  them,  the  lord  has,  at 
all  events,  suspended  the  custom,  which  is  a  sufficient 
answer  to  this  action.  It  has  been  said,  that  it  was  not 
more  convenient  to  all  the  inhabitants  to  carry  malt  to 
the  horse-mill.  But  the  custom  is  alleged  as  binding 
upon  allj  and  if  any  are  excepted  the  plaintiffs  have 
not  established  their  declaration ;  besides,  the  custom  is 
not  properly  alleged.  It  is  stated  that  the  plaintiffs 
were  possessed  of  a  mill,  and  that  the  inhabitants  were 
bound  to  grind  at  the  said  mill.  It  appears  that  in 
fact  there  were  two  mills,  and  that  the  resiants  might, 

at 
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say  that  he  has  extinguiBhed  it,  aakl  I  am  unwOling  i^  l%2i. 

prejudge  that  question,  which  may  be  tried  if  thb  foi4  ■  ,.;'- 

thinks  fit  to  r4)buttd  the  hone-mill.     But  as  the  custoia  wivT' 

is  suspended,  he  cannot  recov^  in  Ihis  actiop,  and  a  ^^'^ 
verdict  m^st  be  entered  for  the  delkiidaat. 

Postea  to  the  defendant 


The  King  against  The  Farish  of  Amptiull  in 

the  County  of  Bedford. 

TJPON  iappeal,  against  ap  q^der  of  two  justices*. made  ^.hinda 

on  the  Sth  day  of  August^  1823,  for  the  remctval  of  a^ywu-,  arndput 
X  Ajfdey^  with  his  wife  and  children,  from  the  pariah  of  n^^^,J^'" 
SU  Botolph^  in  the  town  and  couAty  of  Cambridge^  to  the  iJJ^*  ^  ^'jj^ 
parish  oi  AmpthiUj  in  the  county  of  Bedford  s  jhe  ses-  fy»«"'    Har- 

^  ■         ■  "  ^    .  "**  applied  for 

sions  confirnied  the  order,  subject  to  the  opinion  of  tl^is  reli«f>  the  pa. 

^  f      r  11       -  "*  oflBceri 

Cpurt|  on  the  following  case :  were  compeUed 

The  pauper,  a  ropemaker,  being  previously  settled  by  trete's  order  to 
estate  in  the  parish  oiAmpthiU^  came  with  his  £imily,  at  Sereiief  was 
Midsummer^  1822,  to  reside  in  a  house,  in  the  parish  of  £^^  j£ 
St.  Botolph ;  he  had  hired  it  of  one  Mitchell^  for  10/.  a  "•"**5^  "^ 

^     *  '  :     rent,  but  al- 

year :   he  put  his  own  furniture  into  it,  worth  I  bl.  or  1?^^  ^^  • 

^  ,  ...  .      fortnight's  time 

16/.;  he  continued  to  live  in  it  above  a  year,  and  in  topayiL  Be- 
fore that  time 
eipired,  and 
before  the  rant  was  paid,  the  peoper  fns  nmored  to  anoliier  ptriih  by  an  order  of  two 
justices.  After  he  had  been  removed,  be  sold  his  furniture,  and  paid  the  year's  rent: 
Held,  first,  that  the  parish  officers  hating  been  compeUed  to  grant  veltef,  A,  had  thereby 
become  actually  chargeable,  and  was  therefore  removable  by  sutute  S5  G.  3.  c.  101., 
although  he  had  residra  above  forty  days  on  the  tenement. 

Held,  secondly,  that  at  the  time  when  the  order  of  removal  was  made,  he  had  not  gained 
any  settlement  in  the  removing  parish,  because*  he  had  not  then  pdd  a  year's  rent,  as 
required  by  the  59  G.  J.  c*50*  . 

My 
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precedent  to  the  gaining  o(  a  settlement.    The  only        1824. 
question  is,  had  the  pauper  become  actually  chargeable     -_    ^  . 
when  he  was  removed?  If  he  ^as,  then  he  was  properly   ,«.  ^^*^^ 
removed  by  statute  35  G.  3*  ^.lOl.,  although  he  had     AuntuLu 
resided  about  forty  days  upon  the  tenement.   Now  here^ 
the  parish  officers  were  compelled,  by  the  order  of  a 
magistrate,  to  relieve  the  pauper.   The  latter,  therefore, 
had  become  actually  chargeable. 

Nolan,  The  pauper  was  not  removable  from  the 
parish  of  Si.  BotcJph^  even  if  he  had  not  gained  a  settle- 
ment there,  because  at  the  time  when  the  order  was 
made,  he  had  been  residing  more  than  forty  days  upon 
a  tenement  of  the  annual  value  of  10/.  Secondly,  under 
the  circumstances  stated  in  the  case,  the  pauper  had  ac- 
quired a  settlement  in  that  parish.  By  the  ancient  law 
a  party  was  irremovable^  unless  he  came  into  the  parish 
in  a  state  of  vagrancy.  The  stat.  18  &  14  Car.  2.  c.  12. 
did  not  enable  the  incomer  to  acquire  a  settlement,  but 
gave  the  justices  power  to  remove  any  person  within 
forty  days  after  he  shall  come  to  settle  in  any  tenement, 
under  the  yearly  value  of  10/.  Its  object  was,  rather 
to  prevent  a  settlement  than  to  confer  one.  The  subse- 
quent statutes  1  Jac.  2.  c.  17.  and  3  ^.  &Jlf.  r.  11.  re- 
gulated the  forty  days  continuance  in  a  parish,  in  terms 
no  further  than  as  it  was  necessary  *^  to  make  a  settle- 
ment." They  only  prolong  the  power  of  removal  be- 
yond the  original  forty  days,  in  cases  where  the  party 
would  have  been  removed  antecedent  to  13  &  14  Car.  2. 
Hence  it  followed,  that  a  person  might  be  irremovable 
from  a  parish  where  he  could  not  gain  a  settlement. 
JRex  V.  Leeds  {a)  and  Rex  V.  MartUy  {b)    are  grounded 

(a)  Burr.  S.  C.  534.  (6)  5  £ati,  40. 

upon 


%# 


df  tbelS&UGir.2.  It  may  also  W  urgesd,  thfll  lit  llSM^ 
was  not  aoUially  obargeable^  for  it  is  foand  that  ha  ^tm^tM 
hadipH^arty  more  than  sufficient  to  pay  his  reiit^:  and 
maintatii  hiin  at  the  time  when  he  reoeived  reliefs  Se- 
oondly,  he  gained  &  settlement  in  the  parish  of  SlJBo^ 
tolphs  for  though^  at  the  time  whtn*  the  order  was 
made^.he  had  not  aotnally  paid  the  rant^  yet  thaland^^ 
lord  having  aft^wwrds  given  him  time^  and  it  being,  ia 
fkct  paid  within  the  time  allowed  hinif  it  must  be  con- 
sidered as  virtually  paid  at  the  time  when  it^  becsime  dnsi 
upon  the  principle  that  omnis  ratihabitio  letro  trahitui^ 
ei  mandato  cequiparatur.  He  had  an  inchoate  right  ta 
a  aettlement,  which  was  afterwards  perfected^  Aojr 
other  oonstniction  would  destroy  this  species  of  sattU- 
ment*  It  could  not  be  intended^  that  toperleot  th|i 
settlement  the  rent  must  be  paid  the  instant  it^  becooMs 
dne^  This  addom  happens*  Suppose  the  landlord  h0* 
well,  or  absent,  ov  dead,  ^id  his  personal  represent- 
ative unknown^  it  would  be  unjust  to  hold  that  a  tenant 
abte  and  williag  to  pay  hia  rent,  should  be  deprived  of 
his  seitlement  by*  any  casualty  in^which  he  had  no  pap» 
ticipation ;  and  it  seems'  more  absurd  to  say  that  the 
landlord^  by  voluntary  forbearance  when  neither  the 
landlord  nor  tenant  did  or  could  complain  of  n^^lect  or 
oiniau(»i9  the  latter  was  to  sustain  the  same  injurious 
consequence. 

Baylet  J4  It  is  umiecessary  to  decide  in  this  case 
whether,  siqce  the  passing  of  the  59  G.  S^  a  50^^  a  set- 
tlement is  gained  by  residing  on  a  tenement,  for  which 
an-  annual  rent  of  ItiL  is  payable,  but  the  annual  value 
of  which  is  lesst    But-  xnasmuch  as  the  earlier  statutes 

required 
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last  legal  seltlemcnt,  until  sWfch  person  shall  have  become        1824. 
actually  chargeable  to  the  parish  in  which  he  shall  then        " 

.  The  Kiica 

inhabit ;''  and  then  two  justices  are  empowered  to  re-  agnmt 
move  such  person  in  the  same  manner  and  subject  to  AunHiu. 
the  same  appeal,  and  with  the  same  powers  as  might 
have  been  done  before  the  passing  of  that  act,  with  re- 
spect to  persons  likely  to  become  chargeable.  Now 
taking  these  two  statutes  together,  1  think  the  meaning 
of  them  is,  that  the  statute  of  the  35  G.  3.  c.  101.  takes 
away  altogether  the  power  of  removing,  within  forty 
days,  persons  likely  to  become  chargeable,  but  gives  the 
power  to  remove  persons  actually  chargeable,  at  any 
time  after  they  have  become  so,  and  before  they  have 
actually  gained  a  settlement  in  the  removing  parish.  I 
am  of  opinion,  also,  that  on  the  5th  August^  1823,  when 
the  order  of  removal  was  made,  the  pauper  had  not 
acquired  any  settlement  in  the  parish  of  St.  Botolph. 
The  statute  of  the  59  G.  S.  c.  50.  introduces  new  pro- 
visions with  respect  to  the  gaining  of  a  settlement  by 
renting  a  tenement.  Before  that  statute  any  person 
renting  a  tenement  of  the  annual  value  of  10/.,  and  re- 
siding on  it  forty  days,  obtained  a  settlement ;  but  that 
statute  enacts,  that  no  person  shall  acquire  a  settlement 
by  reason  of  dwelling  for  forty  days,  in  any  tenement 
rented  by  such  person,  unless  such  tenement  shall  be 
bona  fide  hired  by  such  person,  at  and  for  the  sum  of 
10/.  a  year  at  the  least,  for  the  term  of  one  whole  year, 
nor  unless  it  shall  be  held,  and  the  rent  for  the  same 
actually  paid,  for  the  term  of  one  whole  year  at  the  least, 
by  the  person  hiring  the  same."  Now  in  this  case  the 
pauper  took  the  tenement  at  Midsummer^  1822,  for  one 
year ;  the  year  expired,  and  the  rent  became  due  and 
Vol.  II.  3  K  payable 
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lord.  Here  the  year's  rent  had  become  due  and  pay-  I624. 
able  at  Midsummer,  and  on  the  first  of  August  the  land-  — *— 
lord  gives  the  pauper  a  fortnight's  time  to  pay  it,  and       ngmnti 

The  Pmi^  of 

before  il  is  actually  paid,  and  before  the  pauper  had  Aioniito 
done  any  act  which  the  law  considers  equivalent  to  pay- 
ment, the  order  of  removal  was  made.  At  that  time^ 
then,  the  pauper  had  not  gained  any  settlement  in  the 
parish  of  «S/.  Bololph.  It  is  therefore  unnecessary  to 
consider,  whether  the  finding  of  the  justices  that  the 
annual  value  of  the  tenement  was  less  than  10/.,  is  ma- 
terial or  not.  I  am  of  opinion,  that  the  subsequent  pay- 
ment of  rent  does  not,  by  retrospective  operation,  give 
the  party  a  settlement  in  the  parish  of  St.  Botolpk,  at 
the  time  when  the  order  of  removal  was  made.  I  fully 
agree  with  my  Brother  Bayley,  that  since  the  35  G.  3. 
<r.  101.,  it  is  not  necessary  to  remove  paupers  actually 
chargeable,  within  forty  days  after  they  have  come  to 
settle,  but  that  they  may  be  removed  at  any  time  after 
they  have  become  so  chargeable. 

LiTTLEDALE  J.  It  IS  Unnecessary  in  this  case  to  de- 
cide the  question,  whether,  in  opposition  to  the  contract 
of  the  parties,  any  other  value  than  the  rent  actuaUy 
payable  can  be  set  up,  because  since  the  statute  of  the 
59  G.  3.  c.  50.,  no  settlement  can  be  gained  until  a  year's 
rent  is  actually  paid.  Now  in  this  case  the  order  of 
removal  was  made  on  the  5th  of  August,  and  the  year's 
rent  was  not  paid  until  the  14th.  The  subsequent  pay- 
ment of  the  rent  cannot,  by  retrospective  operation,  give 
him  a  settlement  at  the  time  when  the  order  of  removal 
was  made,  and  therefore  the  pauper  had  not  gained  any 
settlement  at  that  time,  and  having  then  become  actually 
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names  of  the  persons  on  whose  account  the  payments.       1824* 
were  made,  the  sums  paid,  and,  in  some  instances,  the       —— ^ 

The  King . 

purposes  for  which  they  were  made.     It  then  proceeded       againtt 
to  state  that  the  appellant  would  insist  upon  the  appeal 
that  all  these  items  ought  to  be  struck  out  of  the  ac- 
counts and  disallowed.    The  counsel  for  the  respondent^ 
objected  to  the  hearing  of  the  appeal,  on  the  ground 
that  the  particular  causes  and  grounds  of  appeal  against 
the  items  contained  in  the  said  notice  were  not  specified 
and  stated  in  the  said  notice,  as  directed  and  required 
by  the  statute  41  G.  3.  c.  23.  s.  4.     On  the  14th  day  of 
January  1824,  the  day  before  the  appeal  came  on  to  be 
heard,  the  attorney  for  the  respondents  and  the  attorney 
for  the  appellant  entered  into  the  following  admissions.. 
*<  We  do  agree  to  admit  that  all  the  payments  charged 
in  the  accounts  of  the  respondents  to  which  the  appellant 
objects,  were  actually  made  to  or  for  the  use  of  the  se^ 
vcral  persons  to  whom  the  same  are  charged  to  have  been 
paid,  and  that  the  several  sums  charged  in  such  accounts 
to  have  been  paid  to  three  several  persons  (named  in 
the  notice  of  appeal)  respectively,  were  for  debts  con-« 
tracted  by  the  overseers  of  the  poor  of  the  township  of 
SoothiUj  in  one  or  more  years  previous  to  the  year  in 
which   the  respondents  were  overseers,  and  were  not 
contracted  by  the  respondents  for  the  service  of  their 
current  year,  and  the  respondents  undertake  to  pro* 
duce  upon  the    hearing   of  the  appeal   the  original 
accounts,  and  vouchers  regarding  the  items  and  sums 
of  money  objected  to  by  the  appellant.     The  court, 
of   quarter  sessions,  without  expressing  any  opinion 
as  to  the  validity  of  the  notice,  considered  the  admis- 
sions as  a  complete  waiver  of  the  objection  to  it,  and 
entered  into  the  merits  of  the  said  appeal*    The  cause 
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writing  is  to  be  signed  by  the  party  giving  it,  or  his  at-  18S4. 
torney,  and  to  be  left  at  the  place  of  abode  of  the  liTKwii 
officers,  and  the  sessions  are  not  to  examine  into  any  g^^'*^' 
other  cause  or  ground  of  appeal  than  those  whioh  the 
notice  specifies.  Two  questions  therefore  arise :  Has 
there  been  such  a  notice  as  the  statute  requires  ?  Has 
there  been  such  a  waiver?  In  this  case  the  original 
notice,  which  was  served  eleven  days  before  the  com- 
raenceraent  of  the  sessions,  merely  stated  that  the  ap- 
pellant would  object  to  thirty-five  items  or  charges  of 
payment,  which  he  specified.  On  what  grounds  he 
would  object  he  did  not  state.  The  day  after  the 
sessions  commenced,  being  the  day  before  their  adjourn- 
ment day,  the  attornies  for  the  appellant  and  respond- 
ents agreed  to  admit,  that  all  the  payments  objected  to 
were  in  fact  made,  but  that  three  of  them  were  for 
debts  contracted  in  prior  years,  not  for  debts  contracted 
for  the  service  of  the  year  to  which  the  accounts 
referred,  and  the  respondents  agreed  to  produce  the 
original  accounts  and  vouchers  regarding  the  items  ob- 
jected to.  The  sessions  expressed  no  opinion  as  to  the 
notiee,  but  thought  these  admissions  a  waiver  of  all  ob- 
jections to  it.  As  to^  the  waiver,  the  statute  expressly 
provides  that  the  sessions  shall  not  examine  or  en-  * 
quire  into  any  ground  of  appeal  not  specified  in  the 
notice,  with  this  single  exception  only,  of  consent  by 
the  overseers,  signified  by  them  or  their  attorney  in 
open  court,  and  we  think  that  the  statute  has  excluded, 
and  intended  to  exclude,  all  questions  of  wuver  in 
any  other  way,  and  that  as  there  was  no  such  con- 
sent as  the  statute  requires,  we  cannot  enter  into  the 
question  of  any  other  species  of  waiver.  Then  can 
it  be  said  that  this  notice  states  and  specifies  the  par- 
ticular causes  and  grounds  of  appeal?  It  states  only, 

3  K  4  that 


IN  THE  Fifth  Yeab  op  GEORGE  IV.  861 

1824. 


Clement:  and  Others  against  Walker. 

% 

C^ASE.    The  first  count  of  the  declaration  stated  that  Anmithorpub-  ,^ 
^  Uihes  bit  work    /MmJ^ 

the  plaintiffs,  before  and  at  the  time  of  the  com-  in  a  foragn      ^  yr> 
mitting  the  grievances  thereinafter  mentioned,  were  the  i8i4,«idaft«r-      <j^ 
proprietors  of  the  copyright,  of  and  in  a  certain  book  ,eU  to"5fdi«r 
being  a  musical    composition,    called    «  Vive   Henri  SfStin^S 
Quatre,"   the  celebrated  national  French  air,  with  an  »«nc^o*w 

'  tbu  countiy, 

introduction  and  eight  variations  for  the  piano  fortew  ^^  ^^  W^^ 

,  mentorooiiMtit 

first  printed  and  published  within  fourteen  years  last  in  writing  wm 

then  entered 

past ;    to  wit,    at  &c.   Westminster^    in   the  county  of  inu>.    a.  pub- 
Middlesex^  yet  that  the  defendant  well  knowing    the  in  September 
premises,   but  contriving,   &c.,   theretofore   and   after  tou^'in^^Jfe 
the  passing  of  a  certain  act  of  parliament  in  the  54  G.  3.,  Se  eira!!^ 
to  wit,  on  the    26th   day  oi  January^  1822,   and  on  f^^f^-    I» 

'  ''  jr»  »  1829,  the  au- 

divers  other  days  and  times  between  that  day  and  the  ^''  ^  •» 

agreement  in 

day  of  exhibiting  the  bill  of  the  said  plaintiffs  against  writing,  asdgni 
the  defendant,  to  wit,  at,  &c.,  knowingly,  wrongfully,  clusiTe  right  of 
and  injuriously,  and  without  the  consent  of  the  plain-  SoStinj^- 
tiffs,  so  being  the  proprietors  of  the  copyright  of  and  Ihat If.^dnot, 
in  such  book  first  had  and  obtained  in  writings  printed  ^JJ^nf*!^ 
and  caused  to  be  printed,  divers,  to  wit,  2000  copies  !^  ^^  •uihor 

*-  ^  '-         in  1814,  acquire 

of  the  said  book  of  the   plaintiffs,   by  means  whereof  ^«  exdurive 

right  of  pub- 

the  plaintiffs  were  greatly  injured  and  damnified   to  ii«hiogthe 

wit,  at  &c.     There  were  other  counts  for  having  pub-  land:  secomlij, 

lishcd  and   exposed  to  sale,  the  same  work,  &C     At  not  be  deemed 

the  trial  before  Abbott  C.  J.,  at  the  Middlesex  sittings  in  by^u,e'Sithor/ 

not  being  made 
on    his  account  or  for  his  benefit:  thirdlj,  that  the  pubhcation  by  B.  in  1818, 


lawful  publication ;  and,  fourthly,  that  the  author  could  not  afterwards,  ,in  1892,  by  making 
a  valid  assignment  to  A,,  enable  him  to  maintain  an  action  against  B,  for  selling  a  copy  of 
the  same  work  after  such  assignment  was  executedt 

HUary 
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sale  made  by  him  to  them  in  1814.  The  defendant  1824* 
sold  a  copy  of  the  work  in  question  to  Mr.  Ltndsey  on  the  — 
20th  of  February,  1822,  at  his  shop  m  London,  for  two  jigaifui 
shilh'ngs.  Such  copy  was  on  English  paper  and  from  an 
English  engraving.  The  son  of  the  defendant,  in  1-8 1 8^ 
purchased  a  copy  of  the  composition  published  by 
Pleyel  at  a  shop  in  France,  with  a  number  of  others  by 
the  same  author,  which  the  defendant  caused  to  be  en- 
graved and  published  in  England,  in  December,  1818. 
The  defendant's  edition  was  a  fac-simile  of  the  copy  so 
purchased  by  his  son,  and  there  was  no  difference  between 
that  edition  and  the  edition  published  and  sold  by  the 
plaintiffs  in  England.  There  is  a  register  kept  at  Paris, 
and  by  the  law  of  France  all  musical  publications  must 
be  registered,  and  a  copy  of  the  said  composition  was  duly 
registered  and  deposited  there  the  17th  of  June,  1814. 
The  defendant's  son  never  heard  or  saw  the  composition 
until  he  saw  it  at  the  shop  in  Paris  in  1818.  This  case 
was  argued  on  a  former  day  at  these  sittings,  by  Comyn 
for  the  plaintiffs  and  Campbell  for  the  defendant. 

For  the  plaintiffs,  it  was  insisted  that  they,  as  the  pro* 
prietors  of  the  copyright,  were  entitled  to  recover.  The 
statute  8  Anne,  c,  19.  gave  the  sole  right  of  printing  any 
book  to  the  author  or  his  assignee  for  fourteen  years,  to 
commence  from  the  day  of  his  first  publishing  the  same. 
That  statute  is  explained  by  the  subsequent  statutes 
of  the  41  G.  3.  c.  107.  and  the  54G.S.  c.  156.  They 
were  all  passed  to  secure  the  rights  of  authors,  and 
ought  to  be  construed  most  favourably  for  them.  The 
publication  of  the  work  by  the  plaintifis  in  September, 
1814,  did  not  confer  upon  them  the  exclusive  right 
of  printing  the  same,  because  there  was  no  eonsent  of 

the 


IN  THE  Fifth  Yeah  of  GEORGE  IV.  865 

books,  all  shew  that  the  legislature  contemplated  a  work        1 824. 
published  for  the  first  time  in  England.     Sec.  7.  enacts,      r   u  v  t 
that  the  act  shall  not  extend  to  prevent  the  import-       ogamst 

TV  ALKXft« 

ation  of  any  book  printed  in  Greeks  Latin,  or  any  other 
language  beyond  the  seas.  From  that  section  it  appears, 
that  any  book  already  printed  beyond  the  seas  may  be  im- 
ported and  sold  here,  and  if  that  be  so,  why  should  it  not 
be  reprinted  here  ?  The  reprinting  would  give  employ- 
ment to  British  industry  and  capital.  The  1 2  G.  2.  c.  36. 
prohibits  the  importation  of  books  originally  composed 
and  printed  here  and  afterwards  reprinted  abroad,  but 
it  does  not  prohibit  the  importation  of  books  published 
abroad  in  the  first  instance.  The  author  in  tliis  case^ 
by  once  publishing  his  work  in  France,  dedicated  it  to 
the  public,  and  cannot  afterwards  claim  an  exclusive 
copyright  in  this  country.  Suppose  the  work  had  been 
published  abroad  for  fifty  years,  and  some  person  had 
reprinted  it  here^  surely  the  author  after  such  a  lapse 
of  time  could  not  for  the  first  time  claim  the  work,  re- 
print it,  and  then  bring  an  action  against  the  party 
who  had  reprinted  it  here.  The  plaintiffs  acquired  no 
right  until  1822.  The  defendant  had  before  that  time 
published  the  work  here.  That  was  a  lawful  publication, 
for  he  might  at  that  time  have  imported  any  number  of 
copies  printed  in  France,  Having  once  published,  it 
was  not  competent  to  the  author  after  such  a  lapse  of 
time  to  claim  the  exclusive  right  of  publishing  in  this 
country. 

Cur.  adv.  vidL 

Bayley  J.  now  delivered  the  judgment  of  the  Court, 
and  after  stating  the  facts  of  the  case  proceeded  as 

follows : 

The 
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th€m  and  their  familiesi  and  to  prevent  such  practices,  1824. 
and  for  the  better  encouragement  of  learned  men  to  cttkijm 
write  useful  books,  it  enacts,  that  the  authors  or  pur-  -9**^' 
chasers  of  the  copyright  of  books  already  printed 
shall  have  the  sole  right  of  printing  such  books  for 
twenty-one  years,  and  the  authors  of  books  not  then 
published,  or  thereafter  to  be  composed,  should  have 
the  sole  right  of  printing  for  fourteen  years,  and  if  any 
other  person  should  print,  reprint,  or  import,  without 
consent  from  the  proprietors,  signed  in  the  presence  of 
two  witnesses,  or  knowing  of  its  having  been  so  printed, 
should  sell,  without  consent,  he  should  pay  a  penalty. 
By  section  2.  no  person  shall  be  subject  to  these  forfeit- 
ures for  printing  or  reprinting  unless  the  title  of  any 
book  thereafter  to  be  published  shall,  before  such  public- 
ation (i.  e.  before  it  is  published  by  the  author)  be  et^ 
iered  in  the  register  book  of  the  compar^^  at  Stationers* 
Hall.  By  section  5.  nine  copies  of  each  book  that  shall 
be  printed  and  published  as  aforesaid,  shall  be  delivered 
to  Ihe  warehouse-keeper  of  the  company  at  Stationers* 
HaUj  btfore  such  publication  nutde,  for  the  use  of  the 
royal  library,  and  the  libraries  of  Orfordf  Cambridge^ 
the  Scotch  universities,  Sion  College^  and  the  Advocated 
Library^  in  Edinburgh^  on  pain  of  forfeiting  61.  for.  every 
copy,  besides  the  value  of  the  copy,  and  if  the  penalties 
are  incurred  in  Scotland  they  shall  be  recovered  in  the 
Court  of  Session.  By  section  7.  this  shall  not  prohibit 
the  importation,  vending  or  selling  of  books  in  any  fo- 
reign language,  printed  beyond  seas.  The  statute  oiAnne^ 
therefore,  not  only  gives  protection  to  authors  as  to 
books  thereafter  to  be  published,  but  to  books  previously 
printed,  but  the  British  legblature  must  be  supposed 
to  have  l^islated  with  a  view  to  British  interests  and 

the 


Walxxr. 


IN  THE  Fifth  Yeab  op  GEORGE  IV.  869 

penalty  of  51.  for  each  copy  not  delivered,  and  the  value,        1824. 
so  that  it  clearly  contemplates  that  the  publisher  must        — — - 

1  ,  ,  Clemxnti 

nave  a  residence  within  this  kingdom,  and  evidently  •  _against 
looks  not  to  a  foreign  but  to  a  home  publication.  This 
last  statute  introduces,  for  the  first  time,  after  the  word 
composed^  the  addititional  words  "  printed  and  pub- 
lished," and  therefore  explains  what  might  have  been 
understood  from  the  former  provisions.  Upon  this 
view  of  the  several  statutes  it  appears  to  me  that  the 
legislature  contemplate  publications  here  and  here  only, 
and  that  they  contemplate  such  publications  only  when 
they  are  made  by  the  author,  or  under  such  consent  and 
authority  from  him  as  the  statutes  require,  and  that  they 
contemplate  such  publications  only  when  they  are  capa- 
ble of  advancing  literature  here,  viz.  before  the  work  is 
published  here,  by  a  person  who  has  obtained  it  fairly 
and  bona  fide,  under  a  previous  publication,  by  the  au- 
thor in  a  foreign  country.  Now,  here  the  work  was  com- 
posed heioxe  June  1 81 4.  In  that  month  the  author  sanc- 
tioned a  publication  of  it  in  Fratice^  and  five  copies  of 
it  were  deposited  in  a  musical  depot  at  Paris.  In  Jtdtf 
1814  the  author  made  a  verbal  arrangement  with  the 
plaintiff,  and  he  published  in  the  September  following; 
but  the  publication  was  not  a  publication  by  the  author, 
so  as  to  entitle  him  to  the  statutory  privilege,  nor  was 
it  such  a  publication  as  would  secure  the  right  to  the 
plaintiff,  because  it  had  not  such  authority  or  consent 
from  the  author  as  the  statutes  required.  It  was  then 
an  unprotected  publication,  and  not  a  publication  which 
would  give .  an  exclusive  right,  or  preclude  any  other 
from  publishing.  Whilst  things  remained  in  this  state 
the  defendant  published,  viz.  in  1818.  The  plaintiff 
bad  nothing  to  give  him  the  semblance  of  a  valid  right 
Vol.  IL  SL  till 


IK  TBB  Finn  TEAtt  OF  6E0RQE  IV.  871 

give  him  any  right  to  stop  the  sale  of  the  defencbtit's 
puUicatioD,  and  consequently  that  this  action  cannot  bd 
maintained/ 

Judgment  of  homioit* 


Waubs« 


The  King  against  Cooke. 

Indictment  for  a  misdemeanor.     Plea,  Bichard  The  Court  wfll 

CI      ^/r*  not  allow  •  (MM 

Stafford  CooJce^  Lord  Stitffbrdy  Baron  Stqffdrdy  who  mtiMtemAnt,to 
is  indicted  by  the  name  of  JB.  S.  Cooke^  late  of,  &c.  ifor  atnlide- 
gent,  in  his  own  person  comes,  and  having  heard  the  JJ^d^  **' 
said  indictment  read,  prays  judgment  of  the  said  in-  ^^t*^|jg 
dictment,  because  he  says,  that  on  the  day  of  taking  "*  •b^ement  to 

.  .an  indictment 

the  inquisition  aforesaid,  and  long  before,  he  was  and  foremlidemeft. 

nor  that  he  ia  s 

from  thence  hitherto  has  been,  and  still  is  Lord  Stqf"  peer,  he  miut 

state  that  he  ia 

Jbrdj  Baron  SUjffbrds   and  the  state,  degree,  title,  and  a  peer  of  the 
honor  of  Lord  Stafford^  Baron  Stafford^  on  the  day  of  dom,  andole 
takmg  the  inquisition  aforesaid,  and  long  before  had  ^el^J^jt^ 
and  enjoyed,  and  still  has  and  enjoys;  and  this  he  is  ^^^ 
ready  to  verify ;  wherefore^  &c.    Demurrer  and  join- 
der.     In  Easier  term  Camfbell  moved  for  leave  to 
amend  the  plea* 

Per  Curiam.  This  plea  merely  goes  to  the  description 
of  the  defendant,  and  avoids^  the  merits  of  the  question. 
Whether  it  be  true  or  false,  the  indictment  will  be  tried 
in  the  same  mode.  No  instance  can  be  found  in  which 
.8«ch  a  permissionn  has  been  granted.  The  Court  will 
therefore  abide  by  the  rule  established  in  civil  cases,  not' 
to.  allow  a  plea  in  abatement  to  be  amended. 

Rule  refused. 

The  demurrer  was  now  argued  by 

3  L  3  Tdywrdt 
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first  would  be  triable  by  record,  the  second  by  pro-       1824. 
duction  of  the  letters  patent,  the  third  and  fourth  by  the     -.    ^. 
country.    Hex  v.  KnoUys.     It  is  therefore  necessary  that       «ff««<* 
the  plea  should  show  how  the  title  is  derived,  in  order 
that  the  prosecutor  may  know  how  to  take  issue  upon  it. 

Campbell^  contra.  The  words  of  this  plea  must  have 
a  reasonable  intendment,  and  the  claim  of  the  defendant 
must  be  construed  a  claim  to  be  a  baron  of  England.  It 
would  certainly  be  difficult  to  support  the  plea  without 
the  aid  of  the  act  of  parliament,  I  Ed.  6.  If  that  be  a 
public  act  it  must  be  considered  as  embodied  in  the  plea. 
By  that  act  Lord  Stafford  was  restored  in  blood,  and  it 
was  enacted,  that  he  should  have  in  parliament  and  other 
places,  the  room,  name,  place,  and  voice  of  a  baron. 
And  by  a  subsequent  section  he  is  authorised  to  take 
the  arms  of  the  barons  of  Stafford.  In  all  judicial  pro- 
ceedings, where  a  person  is  described  by  a  title  of  peer- 
age in  England,  he  must  be  taken  to  be  a  peer  of  Eng'^ 
land.  The  act  in  question  is  a  public  act.  All  statutes 
relating  to  measures  of  state  are  public.  This  act 
touches  the  king's  prerogative,  it  also  affects  one  branch 
of  the  legislature,  and  therefore  all  the  peers  of  the 
realm.  It  must,  therefore,  be  considered  as  a  public 
act,  and  the  Court  must  take  judicial  notice  of  it.  The 
peerage  is  thereby  shewn  to  be  an  English  peerage,  the 
origin  of  it  is  also  shewn,  and  the  defendant  can  only 
have  it  by  descent.  There  is  not  then  any  difficulty  as 
to  the  mode  of  trial,  and  the  plea  is  good,  without  ex* 
pressly  averring  that  he  claims  by  descent. 

Baylet  J.  If  the  indictment  in  this  case  had  de- 
scribed the  defendant  as  a  peer,  still  he  would  not  have 
been  entitled  to  claim  any  privil^e  of  peerage.    The 

3  L  3  plea^ 
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only  title  created  by  that  act,  and  it  says  that  he  shall,       1824. 
be  a  baron,  but  does  not  state  by  what  appellation.      _.    -. 
Then  the  privilege  of  bearing  arnis  is  given  in  terms       ^i"^ 
which  raise  a  presumption,  that  the  old  title  was  *<  Baroii 
ofStaffbrd^^  not  Baron  Stafford^  which  is  the  title  here 
claimed.     If,   therefore^  we  exclude  this  act  from  our 
consideration,  the  plea  is  bad,  as  not  shewing  how  the 
title  is  derived.     If  we  take  the  act  into  consideration 
as  a  public  act  (qpon  which  point  I  give  no  opinion) 
still  in  order  to  make  the  plea  good,  it  was  necessary 
for  the  defendant  to  aver  that  he  was  heir  male  of  the 
person  thereby  created  Lord  Stafford*     For  these  rea- 
sons there  must  be  judgment  of  respondeat  ouster. 

Judgment  ftccordingly. 


Blak£  against  Joseph  Attersoll. 


T^EBT  on  bond  in  a  penal  sum  of  25002.  conditioned  Hit  ammity 

for  payment  by  defendant,  and  one  John  Attersoll^  c.  Mi.,«piiUcf 
deceased,  of  an  annuity  of  125/.  to  the  plaintiff  for  life,  nuitiwgnaiud 
Breach,  non-payment  of  the  arrears  of  the  annuity.  ^"[Jj^cmriOT 
Plea,  first  craving  oyer  of  the  bond  and  condition.     The  •^  thwprfow, 

^    ^  where  by  mar- 

condition  recited  a  marriage  settlement  of  the  plaintiff  ™««««ttleineiit 

°  ^  laOOOI.  wasto 

ai)d  the  sister  of  the  defendant,  and  an  agreement  by  be  paid  by  the 

father  of  the 

Joseph  AttersoUj  deceased,  to  secure  10,000/.  by  the  as-  wife  totnutcea 
signment  of  certain  dock  shares  to  trustees  upon  the  pay  the  interest 
trusts  of  the  settlement,  and  the  plaintiff  was  to  have  for*?ife;  and 
the  interest  of  this  10,000/.  for  his  life.     The  condition  ^^^i^^?fg 

paid  the  prin- 
cipal to  trustees,  and  his  affairs  being  embarrassed,  and  it  being  uncertain  whether  there 
would  be  sufficient  to  pay  his  debts,  the  husband  agreed  to  accept  in  lieu  of  the  10,0002.9 
50002.  and  an  apouity  of  1252.  payable  during  his  life:  it  was  held,  that  such  annuity 
granted  by  the  executors  of  tlie  father  did  not  require  to  be  enrolled  by  the  fttirtute 
S3G.Z.  c.  14J. 

S  L  4  then 
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and  the  trustees  of  the  marriage  settlement  had  released  1824. 
and  discharged  the  executors  from  the  dock  shares  and  — — 
the  sum  of  10,000/.,  and  from  all  claims  and  demands  against 
in  respect  of  the  marriage  •  settlement.  The  con* 
dition  of  the  bond,  then,  was  for  the  payment  of  the 
annuity  by  the  executors  by  quarterly  payments.  The 
plea  then  stated,  that  the  bond  was  made  after  the 
53  G.  3.  and  that  no  memorial  was  enrolled,  as  required 
by  that  act.  Another  plea  was,  that  at  the  time  of  the 
release,  such  release  and  discharge  was  worth  the  sum 
of  50/.,  and  that  no  memorial  was  enrolled.  To  these 
pleas  there  was  a  general  demurrer. 

Jeremy  was  to  have  argued  in  support  of  the  de« 
murrer;  but 'the  Court  called  upon 

Stephen  contra.  There  being  no  memorial  of  this 
annuity,  it  is  void  by  the  5^  G.  S.  c.  141.  It  is  true, 
that  in  Crespigny  v.  Wittenhoom  (a),  it  was  held  that  an 
annuity  granted  in  consideration  of  the  grantee's  giving 

• 

up  his  business  to  the  grantor,  need  not  be  registered 
under  the  17  G.3.  c.  26.;  but  the  reasons  upon  which 
that  decision  was  founded  do  not  apply  to  the  present 
<^e.  There  it  was  inferred  from  the  preamble,  that 
the  statute  was  confined  to  annuities  granted  for  pecu- 
niary considerations.  The  matters  contained  in  that 
preamble  are  not  to  be  found  in  the  53  G.  S.  c.  141. 
It  may  fairly  be  inferred,  therefore,  that  the  latter  sta- 
tute was  intended  to  have  a  wider  operation.  The 
second  section  -does  not  pursue  the  terms  of  the  former 
act.     It  requires  the  pecuniary  consideration  for  grant- 

(a)  4r.Ji.79a 

ing 
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niary.    Even  if  the  dacisioD  in  Jamez  v.  J<mm  be  righti        1834* 
still  berie  Ae  consideration  for  the  annuity  was  money'a 
worth,  ai^d  not  bdng  a  yolontary  annuity,  it  is  not 
within  the  exception ;  apd  one  of  the  pleas  expressly 
allies  that  the  r^ease  w^  of  the  value  of  50/. 

Bayley  J.    This  case  has  been  put  by  Mr.  Stephen 
as  strongly  as  it  could  be;  but  I  am  satisfied  that  the 
annuity  secured  by  the  bond  is  not  an  annuity  required 
to  be  enrolled  by  the  53  G.3.  c.  HI.    The  17  G.  S» 
C.2S.  recites  that  the  pernicious  practice  of  raising 
money  by  the  sale  of  life  annuities  had  of  late  years 
greatly  increased,  and  was  promoted  by  the  secrecy 
with  which  such  transactions  were  conducted.     The 
mischief  contemplated  in  the  preamble,  ther^r^  was 
|;he  practice  of  raising  money  by  the  sale  of  life  annuities* 
Now,  although  the  53  G.  3.  c.  141.  has  not  the  same 
large  words  in  the  preamble,  yet  there  is  sufficient  in 
the  other  parts  of  it  to  shew  that  the  legislature  had  in 
view  the  same  object,  viz.  preventing  the  sale  of  life  an- 
nuities.    Thus,  sect.  6.  enacts  that  annuities  shall  be 
void,  in  case  any  part  of  the  consideration  for  ^the  jptir* 
chase  of  such  annuity  shall  be  returned,  or  in  case  such 
ponsideration  be  paid  in  notes,  if  the  notes  shall  not  be 
paid  when  due,  &c.     So  sect.  8.  enacts  that  all  contracts 
for  the  jTurc^o^^  of  any  annuity  with  any  person  under 
age  shall  be  void.     The  recurrence  of  the  word  <^  pur- 
chase" in  the  several  clauses,  shews  clearly  that  the 
legislature  intended  to  proceed  on  the  same  principle, 
and  bad  in  view  the  same  object,  viz.  the  restraining  of 
the  practice  of  the  sale  of  life  annuities.     Then,  is  this 
the  case  of  the  sale  of  a  life  annuity?  It  appears  on  the 
pleadings,  that  on  the  marriage  of  the  defendant  Blake 

with 
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interest;  and  there  Lord  Kenyon  sajrs,  "  This  annuity  ISW, 
is  not  granted  in  consideration  of  money  paid  to  the  b^][^ 
grantor,  but  of  resigning  the  grantee's  situation  in  favor  ««<'»*«< 
of  the  grantor.  In  this  case,  the  grantee  of  an  annuity 
is  the  executor  of  an  insolvent  estate,  out  of  which  there 
might  probably  be  no  surplus.  There  wtls  no  consi- 
deration money  from  the  grantee  to  the  grantor.  The 
exception  in  the  53  G.  3.  c.  141.  has  been  very  properly 
commented  upon  in  argument ;  but  I  think  many  of  the 
cases  mentioned  in  that  exception,  for  instance,  the  case 
of  annuities  granted  by  wills,  or  marriage  settlements 
are  not  within  the  enacting  clause.  Sect.  2.  requires 
that  the  pecuniary  consideration  shall  be  enrolled 
according  to  a  given  form  set  out  in  the  act.  In  that 
form  in  the  column  headed  *'  consideration,  and  how 
paid,"  are  the  words  **  so  much  paid  in  money,  so  much 
paid  in  bank  notes,  or  other  notes  or  bills  of  exchange." 
It  appears  clearly,  therefore,  that  that  section  contem- 
plated a  consideration  paid  in  money,  or  promissory 
notes  or  bills  of  exchange,  and  construing  that  section 
Vfith  the  tenth,  I  am  of  opinion  that  the  legislature  in- 
tended an  annuity  bought  on  the  one  hand,  and  sold  on 
the  other  for  a  consideration  moving  from  the  grantee 
to  the  grantor.  In  this  case  there  was  no  consideration 
moving  from  the  grantee  to  the  grantor ;  but  the  former 
gave  up  his  right  to  a  large  sum  of  money  to  which  he 
was  entitled,  in  consideration  of  the  latter  securing  him 
the  smaller  sum.  For  these  reasons,  I  am  of  opinion 
that  our  judgment  must  be  for  the  plaintiff. 

HoLROYD  J.    I  am  of  the  same  opinion.    The  grantee 

of  this  annuity  gave  up  the  chance  of  getting  the  whole 

sum  due  to  him  from  the  estate  of  the  deceased ;  and 

with 
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1S24. 


The  King  against  The  Inhabitants  of  Kkaptott. 

UPON  appeal  against  an  order  of  two  jnsticesi  dated  Upon  the  trial 
of  •!!  Mipcal  at 

the  19th  of  Augusty  1823,  for  the  removal  oiEliza^  tfae  quarter  tea- 
beth  Burdeitj  single  woman,  then  with  child,  from  the  pondent  parish 
parish  of  Gumleyy  in  the  county  of  Leicester^  to  the  Sanud'toAe 
parish  o{  Knaptqftf  in  the  same  county;    the  sessions  ^*^®^*^u*^ 
confirmed  the  order,   subject  to  the  opinion  of  this  fj^^^P**** 
Court  on  the  following  case :  1815.  Theap- 

.  pellantpariih 

The  respondents,  m  support  of  the  order,  proved  then  tendered 
that  the  father  of  the  pauper,  while  residing  in  the  re-  aions  made  in  * 
spondent's  parish,  had  received  relief  from  the  parish  of  q^^g  ^  * 
Knaptofty  for  five  years  prior  to  1815.     The  paridi  of  S^^fSS 
Knaptqftj  then  offered  in  evidence  an  order  of  the  court  ^^  brother 
of  quarter  sessions,  upon  an  appeal  in  1815,  between  the  the  appellant 

*  ^  ^  parish.     And 

same  parishes,  respecting  the  settlement  of  a  brother  of  they  tendered 

parol  evidence 

thepaupery  by  which  an  order,  adjudging  the  brother  to  to  shew  that  Uie 
be  settled  in  the  parish  o(  Knaptoft,  was  quashed.    This  d^onofthe 
was  objected  to  by  the  council  for  the  parish  of  Gumley^  ^ons  waT**' 
and  rejected  by  the  court.     Another  order  was  then  ^^^^*''*' 
produced,  whereby  the  pauper,  Elizdbeth  Burdettj  was  tad  not  at  that 

^  *  tune  any  setUe- 

removed  from  Gumley  to  Mamsleyy  in  1822,  which  was  mentintheap- 

peUant  parish, 

afterwards  quashed  by  consent.     The  appellants  then  ondconse- 

quentlyy  that 

called  the  chairman  of  the  court  in  1815,  who  proved  the  son  had  not 
that  his  notes  of  the  trial  were  destroyed,  and  that  he  secernent 
did  not  remember  the  evidence.     They  then  called  the  thS^eyen  if 
father  of  the  pauper  and  asked  him  whether  he  was  a  J^^^^l^ 
witness  at  the  trial  in  1815;  to  this  he  answered  in  the  toproyethe 

'  ground  of  the 

decision  of  the 
sessions,  stiU  that  the  order  of  sesnons  was  not  evidence  that  the  HiUher  of  the  pauper  was 
not  settled  in  the  appellant  parish  in  1815,  because  the  father's  settlement  wis  a  matter  that 
arose  collaterally  on  the  trial  of  the  fim  appesL 

affinoaljjive. 
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by  the  sessions  in  1815  was,  that  the  brother  had  not  18d4. 
a  derivative  settlement  in  Knaptqft^  or  in  other  words^  JTTT" 
that  his  father  was  not  then  settled  there.     That  is  evi-       againu 

11,  Tticlnhabii- 

dence  offered  to  explain  the  judgment,  viz.  to  shew  that  ^mts  of 
the  Court  decided  a  particular  point,  which  the  judg^ 
ment  does  not  profess  to  decide.  The  order  of  quarter 
sessions  quashing  an  order  of  removal  is  equivalent  only 
to  a  judgment  of  nonsuit.  It  is  quite  clear,  that  parol 
evidence  would  not  be  admissible  to  shew  what  was  the 
point  actually  in  a  course  of  inquiry,  where  the  plaintiff 
chooses  to  submit  to  a  nonsuit.  There  is  only  one  case 
where  the  evidence  given  at  a  former  trial  is  admissible, 
viz.  when  the  witness  is  dead ;  but  even  then  it  is  admis- 
sible  only  in  a  case  where  the  same  point  is  at  issue. 

Clarke  and  Marriott^  oontrd.  Relief  is  only  primA 
Cetcie  evidence  of  a  settlement,  and  therefore  it  was 
competent  to  the  appellants  to  shew  that  the  £either  of 
the  pauper  had  not  any  settlement  in  their  parish,  and 
for  this  purpose  the  order  of  sessions  was  tendered  in 
evidence.  Now  when  an  order  of  removal  is  quashed 
by  the  sessions,  it  is  conclusive  between  the  same  parties 
that  the  settlement  of  the  pauper  is  not  in  the  parish  to 
which  he  was  removed.  And  if,  on  the  face  of  the  former 
order  of  sessions  it  had  appeared  to  have  been  decided, 
that  at  the  date  of  that  order  the  pauper's  brother  had  not 
any  derivative  settlement  in  Knaptqft^  or  in  other  words^ 
that  his  father  was  not  settled  there  in  1815,  it  would  nifW 
be  conclusive  as  to  that  point  between  the  same  parties* 
Now  that  was  the  point  actually  decided  upon  the  former 
appeal,  although  it  does  not  appear  on  the  foce  of  the 
order.  The  parol  evidence  was  tendered,  to  shew  what 
the  point  litigated  and  adjudicated  really  was*  This  is  not 

Vol.  U.  d  M  like 
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in  another  parish,  or  that  he  never  bad  any  settlement        1824. 
in  Knaptoft^  or  that  the  respondents  had  not  given  sufB-       ■ 
cient  proof  of  any  such  settlemetit.    The  case  does  not        against 
state  on  what  ground  the  order  was  quashed.     But  it        ^^ig  ^ 
has  been  stated  in  the  course  of  the  argument,  that  the 
point  then  tried,  and  upon  which  the  sessions  actually 
adjudicated,  was,  that  the  pauper  had  not  at  that  time 
any  derivative  settlement  in  Knaptqft^  because  his  father 
was  not  then  settled  there;  that  in  fact  the  point  tried 
was,  whether  the  father's  settlement  was  then  in  Knaptoft. 
If  we  thought  that  the  evidence  of  that  &ct  would  be 
admissible,  and  would  be  material  if  stated  in  the  case, 
we  should  send  it  down  again  to  the  sessions.     But  we 
are  of  opinion,  that  the  order  of  sessions  in  1815  would 
not  be  admissible  in  evidence  for  the  purpose  of  shew- 
ing that  the  pauper,  in  1815,  was  not  settled  in  Knaptqft. 
If  it  be  admissible  at  all,  it  must  be  upon  the  same 
principle  upon  which  judgments  of  the  superior  courts 
are  received  in  evidence.     Now  the  rule  upon  that  sub^ 
ject  is  thus  laid  down,  in  the  Ducliess  of  Kingston's 
case  (a),  by  Lord  Ch.  J.  De  Grey :  **  The  judgment  of  a 
court  of  concurrent  jurisdiction,  directly  upon  the  point, 
-is  as  a  plea,  a  bar,  or  as  evidence,  conclusive  between  the 
same  parties,  upon  the  same  matter  directly  in  question 
in  another  court :  secondly,  the  judgment  of  a  court  of 
exclusive  jurisdiction,  directly  upon  the  pointy  is,  in  like 
manner,  conclusive  upon  the  same  matter,  between  the 
same  parties,  coming  incidentally  in  question  in  another 
court,  for  a  different  purpose.     But  neither  the  judg- 
ment of  a  concurrent  or  exclusive  jurisdiction  is  evidence 
of  any  matter  which  came  collaterally  in   question^ 

(a)  SoweWs  SU  IV.  vol.  zx.  p.  538. 
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parishk     The  j^oint  decided,  tberefbre^  by  the  seisions        1 824« 
in  1815  wB»i  that  the  brother  of  the  pauper  in  this  casd      iheKi^Ho 
was  not  at  that  tinie  settled  in  the  parish  of  Knaptqfi ;    TheltBUbU. 
but  it  is  said»  that  although  that  is  the  only  point  which        *"*■  ^^ 
appears  to  hlive  bcf^a  decided  upon  the  filce  of  the  jiidg* 
ment  itself,  still  that  the  point  actually  decided  upon  the 
evidence  then  adduced  WaS|  that  the  settlement  of  the 
father  of  the  pauper  was  not  at  that  time  in  Knaptcfii 
and  consequedtly  that  the  pauper  himself  bad  no  deri- 
vative settlement  there.     The  pdrol  evidence  was  ofiered 
to  prove  that  such  was  the  point  then  litigated   and 
adjudicated.     Without  deciding  whether  such  evidence 
was  admissible  to  explain  the  ground  of  the  judgment, 
it  is  sufficient  to  say^  that  that  was  a  point  wbidi  arose 
collaterally,  atid,  therefor^,  upon  the  principle  laid  down 
by  Lord  Ch.  J.  Dc  Gr^i  the  order  of  sessiobs  would  not 
be  evidence  to  prove  that  fact  itl  another  case  between 
the  same  parties.      For  these  reasons,  therefor^   we 
think  that  the  order  of  sessions  ought  to  be  eonfintaedi 

Order  of  fietoions  ooilfirmed* 


The  King  against  The  InbabitRnts  of  St.  Nicho- 
las, in  the  Borough  of  Leicbster. 

TJ  PON  appeal  against  an  order  of  two  Justices,  for  An  illegitimate 
the  removal  of  Caroline  LiUlewood  from  the  parish  ^n  extra  paro- 
o{  Jill  Saints,  in  Derbj/,  to  the  parish  ofSaird  Nicholas,  t^r^u^^ 
in  Leicester,  the  sessions  confirmed  the  order^  subject  jj^^'mother.^ 
to  the  opinion  of  this  Courts  on  the  following  case : 

The  pauper  was  the  illegitimate  child  of  Elizabeth 
Littlewood,  deceased,  and  was  born  in   the  month  of 

3  M  3  Mai/, 
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Nolan  and  Fynes  Clinton^  contra,  were  stopped  by  the       1824. 
Court.  — - 

The  Kiva 
ogcamt 

Bayley  J.  The  argument  in  support  of  the  order  ^"J^"- 
of  sessions  is  founded  upon  the  assumption,  that  every  i,£,^2^j^' 
person  is  by  law  entitled  to  a  settlement  in  some  place ; 
but  that  is  by  no  means  the  case,  for  foreigners  have  not 
any  settlement  in  this  country.  A  settlement  attaches 
to  those  persons  only,  concerning  whom  those  circum* 
stances  may  be  affirmed,  which  acts  of  parliament  say 
shall  give  a  settlement.  Generally  speaking,  an  illegi- 
timate child  is  settled  in  the  parish  where  it  is  bom. 
There  are  some  exceptions  to  this  general  rule,  noticed 
in  the  treatises  on  the  poor  laws.  In  most  of  the  excepted 
cases  the  mother,  at  the  time  of  the  birth,  is  in  law  sup- 
posed to  be  in  the  place  of  her  settlement,  where  she 
ought  to  be :  as  where  a  woman  with  child  is  removed 
out  of  one  parish  into  another,  through  the  fraud  or 
collusion  of  its  officers,  or  where  the  child  is  bom  pending 
an  order  of  removal.  In  one  of  these  cases,  the  child^ 
when  born,  is  settled  in  the  parish  from  which  the  mother 
has  been  fraudulently  removed ;  in  the  other,  in  the 
parish  to  which  she  is  ordered  to  be  removed,  (a)  In  this 
case  the  child  was  born  in  an  extra-parochial  place.  It 
therefore  has  not  any  settlement  by  birth,  and  being  a 
bastard,  it  can  derive  none  from  its  parent.  In  such 
cases,  however,  it  is  entitled  to  remain  with  its  mother 
as  long  as  the  purposes  of  nurture  require  it,  and  it  will 
afterwards.be  entitled  to  relief  as  casual  poor,  although 
it  has  not  any  settlement.  We  are  all' of  opinion  that 
the  order  of  sessions  must  be  quashed. 

Order  of  sessions  quashed. 

(a)  See  gereral  cases  in  2  BoU*  c.  1.  u  1. 
3M  4 
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ment  therein.    The  words  tuck  seroice  evidently  refer  to       1824. 
a  service  under  the  contract  of  hiring  for  a  year ;  and  ' 

such  service  will  give  a  settlement  in  that  parish  into  agamu 
which  the  party  is  lawfully  hired  for  a  year.  In  Bex  v;  anu  o^ 
Croscombe{a)  a  yearly  hiring  in  the  second  year  was 
presumed  from  the  continuance  in  the  same  service 
without  any  new  agreement^  and  then  it  is  the  same  as 
if  there  had  been  an  express  contract  of  hiring  in  that 
year ;  and  if  that  were  so^  it  is  quite  clear  that  a  settle^ 
ment  was  gained  by  the  service  in  the  second  year 
From  the  judgment  delivered  by  JVilles  J^  in  Bex  v« 
Si.  Gilesy  Beading  (b\  that  appears  to  have  been  the 
ground  of  the  decision  in  Bex  v.  Croscombe*  They 
cited  Bex  v.  FiUongley  {c)  and  Bex  v.  Denham.  (d) 

Marriott  and  Humfrey^  contra.  Where  there  has 
once  been  a  contract  of  hiring  for  a  year,  and  the 
service  continues,  it  need  not  be  under  any  new  con* 
tract  of  hiring  for  a  year  in  order  to  confer  a  set- 
tlement. The  8  &  9  ^.  3.  c.  SO.  s.  4.  recites  that 
some  doubts  had  arisen  ^^  touching  the  settlement  of 
unmarried  persons  not  having  child  or  children,  law- 
fully hired  into  any  parish  or  town  for  one  year,  and 
enacts  that  no  such  person  so  hired  as  aforesaid  shall  be 
adjudged  or  deemed  to  have  a  good  settlement  in  any 
such  parish  or  township,  unless  such  person  shall  con- 
tinue and  abide  in  the  same  seroice  during  the  space  of 
one  whole  year."  Under  this  statute,  therefore,  if  there 
has  been  once  a  contract  of  hiring  for  a  year,  a  service 
under  the  same  master  for  one  year,  though  not  under 
the  original  contract,  will  give  a  settlement     That  wa& 

(a)  Burr.  8.  C  256.     2Bott.27S.  (b)  CatdeeoU^SA, 

(«)  \B.iA.Sl9.  (4)  iM^^a^nU 

the 
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removed  to  another  parish,  and  the  panper  continued  to        1824. 

live  with  him  about  six  months  in  the  latter  parish  upon      _    „ 

^  ^  Tie  KiHo 

the  terms  of  the  first  contract,  and  was  paid  wages  at  the  ogainH 
same  rate.  Now  m  that  case,  at  the  expiration  of  the  ants  of 
first  year,  a  new  hiring  for  a  year  was  fairly  to  be  pre- 
sumed from  the  circumstance  of  the  pauper  continuing 
in  the  same  service  without  any  alteration  of  the  terms ; 
and  if  the  service  in  the  last  year  was  to  be  considered 
as  a  service  under  a  renewed  yearly  hiring,  that  case 
does  not  at  all  bear  upon  the  present.  That  such  was 
the  ground  upon  which  the  Court  proceeded  in  that 
case  appears  from  what  was  said  by  WiUes  J.  in  deliver- 
ing the  judgment  of  the  Court  in  The  King  v.  St.  Giles^ 
Beading  {a) ;  "  The  King  v.  Croscombe  does  not  apply, 
because  the  court  presumed  the  continuance  of  the  old 
contract."  There  being  no  authority  therefore  bear- 
ing upon  the  subject,  we  must  look  to  the  words  of 
the  statute  SSiAW.SrM.  c.ll.  $.7.:  they  are^  "  if 
any  unmarried  person,  not  having  child  or  children,  shall 
be  lawfully  hired  into  any  parish  or  tovm  for  one  year, 
such  service  shall  be  adjudged  and  deemed  a  good  settle- 
ment therein^'  The  word  tJierein  refers  to  the  parish  or 
town  into  which  the  party  has  been  hired  for  one  year. 
The  settlement  therefore  attaches  to  him  in  that  parish 
or  town  where  he  has  the  character  of  a  servant  hired  for 
a  year.  The  8  &  9  fT.  3.  ^.  30.  recites,  "  that  doubts  had 
arisen  touching  the  settlement  of  unmarried  persons,  not 
having  child  or  children,  lawfully  hired  into  any  parish 
or  town  for  one  year ;"  and  enacts,  **  that  no  such 
person  hired  as  aforesaid^  {i.  e.  lawfully  hired  into  the 
parish  for  one  year,)  shall  be  adjudged  or  deemed  to 

(o)  Caldeoott,  66* 

have 
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that  tirae^  therefore,  a  senrico  for  forty  dtyt  confbrred  a       1884. 
settlement.     The  8  &  4  JT*  4*  M*  c.  ]  1.  *.  3,  enaot&i  that     j^Tkwo 
the  forty  days'  continuance  of  any  person  in  a  parish  or   i«/|'?^,j 
town,  which  then  conferred  a  settlement)  should  be  ac-       mm  of 
counted  from  the  publication  of  a  notice  in  writing 
which  he  should  deliver  to  the  churchwarden  or  over- 
seer of  the  poor,  and  thq  latter  was  to  cause  it  to  be 
read  publicly  in  church.      Sect.  ^.  provided,  that  any 
person  exercising  an  annual  office  in  the  parish  during 
the  year  should  gain  a  settlement  without  having  de- 
livered such  notice  in  writing ;  and  sect.  7.  enacted,  that 
if  any  unmarried  person,  not  having  any  child  or  children, 
should  be  lawfully  hired  into  any  parish  or  town  for  one 
year,  such  service  should  be  adjudged  and  deemed  a 
good  settlement  therein,  although  no  notice  in  writing  * 
were  delivered  and  published.    Now,  the  words  such 
service  must  refer  to  a  service  under  the  contract  of 
hiring  mentioned  in  the  former  part  of  the  clause;  and 
if  that  be  so,  this  statute  clearly  required  that  the  service 
should  be  under  a  contract  of  yearly  hiring.     The  legis- 
lature in  this  statute  seem  to  have  considered  the  exer- 
cising of  an  annual  office  in  the  parish  during  the  year, 
and  the  being  hired  into  the  parish  for  a  year,  as  equiva^ 
lent  to  the  notice  to  the  parish  which  was  required  by 
the  former  section.     Inasmuch,  however,  as  the  exercis- 
ing of  the  parochial  office  was  not  sufficient  to  give  a 
settlement  unless  it  were  exercised  during  the  year, 
doubts  were  entertained  whether  the  service  under  the 
contract  of  hiring  should  not  also  continue  during  a 
year.     If  the  service  for  the  year  were  not  required  by 
that  statute,  the  contract  of  hiring  for  the  year  is  the 
only  circumstance  from  which    the   parish   could   be 
deemed  to  have  had  notice ;  and  if  so,  it  was  essential 

that 
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1824. 


Mills  against  Funnell. 


DECLARATION  stated,  that  the  plaintiff,  treasurer  By  a  local  act, 
giving  to  com- 

to  the  commissioners  acting  under  a  certain  act  of  miadonen  cer- 

1    •        1  1  r  j^  •  1    I   tain  power*  to 

parliament,  passed  in  the  50th  year  ot  G.  3.,  entitled  be  exercised 
"  An  act  to  repeal  an  act,  made  in  the  ISth  year  of  his  ^tion  of  ^^" 
present  Majesty,  for  paving,  lighting,  and  cleansing  the  ^  ^^^^ 
town  of  Brighton^  in  the  county  oiSussex^  and  removing  ^y^g™*°^^ 
and  preventing  nuisances  and  annoyances  therein ;  for  ^"^  enacted 
regulating   the   market;    for    building    and    repairing  should  be  paid 

to  the  commis- 

groyns,  to  render  the  coast  safe  and  commodious  for  sionen  any  rate 
landing  coal  and  culm,  and  laying  a  duty  thereon;  they  should 
and  for  making  other  provisions  in  lieu  thereof;  and  ^„^  not  ex-**^ 
for  regulating  weights  and  measures,  and  building  a  ^jf^^.*fo, 
town -hall ;"  complained  of  the  defendant  of  a  plea,  that  ^^{^"^^u 
he  render  to  plaintiff  (as  such  treasurer)  201.  8s.  4rf.,  or  deliTered 

^  ^  withinthelimits 

which  he  owed,  &c.;  for  that  whereas,  after  the  passing  of  the  town: 

Held,  that 

of  the  act,  to  wit,  on  the  8th  of  Mai/,  1822,  at,  &a,  at  a  under  this  act  a 
certain  meeting  of  the  commissioners  then  and  there  duly  able  inre^ect 
held  in  pursuance  of  the  said  act,  they  duly  made  a  cer-  of  coals**"*"***^ 
tain  order  in  writing  in  pursuance  of  the  act ;  by  which  JJ'^^^?!^  ^ 
said  order  the  said  commissioners  then  and  there  duly  *'">"g*»^  "»to 

'^    the  town  al- 

ordered  and  directed,  that  from  the  first  day  of  May  though  at 

*^  *^    different  times 

then  instant,  for  one  year,  a  rate  or  duty  should  be  paid  and  in  serend 

parcels^  each 

of  Ss.  per  chaldron  on  all  sea-coal,  culm,  or  other  coal,  containing  a 
which  should  be  brought  or  delivered  within  the  limits  thwiladSalSon. 
of  the  said  town ;  the  declaration  then  set  out  a  similar 
order,  duly  made  on  the  SOth  April,  1833,  to  take  effect 
from  the  1st  day  of  May  then  next^  for  one  year^  of  which 

said 
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respect  of  the  whole  quantity  the  count  was  bad. 
Thirdly,  that  the  act  of  parliament  did  not  give  any 
right  to  a  duty  in  respect  of  coals  brought  into  the  town, 
in  less  quantities  than  a  chaldron,  {a) 


IS94. 


Mills 

against 

Vutmhu 


(a)  The  foUowing  is  the  ckuse  of  the  statute  upon  which  the  principd 
question  in  the  case  was  raised. 

And  whereas  by  the  said  recited  act,  section  107.,  it  was  enacted  that 
the  commissioners  named  and  appointed  in  and  by  the  same  should 
be  trustees  for  repairing,  improving,  maintaining,  and  preserving  the 
groyns  that  had  been  erected  for  the  presenration  of  the  said  town,  and 
erecting  and  building  any  new  ones,  or  such  other  works  as  should  appear 
to  them  most  proper  for  that  purpose ;  and  the  sum  of  sixpence  for  erery 
chaldron  of  sea  coal,  culm,  and  other  coal  that  should  be  landed  on  the 
beach  of  the  coast  of  the  said  town  was  directed  to  be  paid  to  the  said 
commissioners ;  and  the  commissioners  were  thereby  empowered  to  borrow 
any  sum  of  money  not  exceeding  the  sum  of  15O0L  upon  the  security  of 
,  Che  said  duty :  And  whereas  the  said  commissioners  did  accordingly  bor- 
row the  sum  of  15001,  upon  the  credit  of  the  said  duty,  great  part  of  which 
is  now  due  and  owing :  And  whereas,  since  the  passing  of  the  said  act, 
great  encroachments  have  been  made  by  the  sea  upon  the  coast  adjoining 
the  said  town,  and  the  said  duty  hath  been  found  inadequate  to  the  charges 
and  expences  of  erecting  new  groyns,  walls,  and  other  fences  or  works, 
which  are  now  necessary  for  the  safety  and  protection  of  the  said  town 
against  such  encroachments ;  be  it  therefore  enacted,  that  from  and  afler 
the  passing  of  this  act,  it  shall  and  may  be  lawful  to  and  for  tlie  said  com- 
missioners, and  they  are  hereby  authorised  and  required  from  time  to  time, 
as  to  them  shall  seem  necessary  and  expedient,  to  repair,  improve,  and 
maintain,  add  to,  alter,  or  remove  the  groyns,  walls,  or  other  fences  or 
works  already  erected  and  built,  or  to  be  made,  erected,  and  built,  or  to 
cause  to  be  made,  erected,  and  built,  any  new  grojrns,  or  other  woiks 
whatever,  which  may  appear  to  them  necessary,  requisite^  or  proper  for  the 
safety  of  the  said  town  or  any  part  thereof,  or  any  part  of  the  beach  or 
shore  within  the  said  town ;  and  that  from  and  after  the  passing  of  this 
act  there  shall  be  paid  to  the  said  commissioners,  or  to  their  collector  o^ 
collectors,  or  to  such  person  or  persons  as  they  shall  from  time  to  time 
appoint  to  collect  and  receive  the  same,  any  rate  or  duty  which  the  said 
commissioners  shall  think  fit  to  order  and  direct,  not  exceeding  the  sum 
of  three  shillings  for  every  chcddnm  of  sea  coal,  culm,  or  other  coal  which 
aball  or  may  be  landed  on  the  beach  of  the  said  town,  or  in  any  other 
manner  by  land-carriage,  or  otherwise  brought  or  delivered  within  the 
limits  of  the  said  town. 


Voi-II. 
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an  entire  sum  for  so  many  hundred  and  a  part  of  a        1894, 
hundred,  and  it  was  held  upon  demurrer  that  the  pbiin«       """"^ 

_      .   J  '^  ^  MiLia 

tiff  might  enter  a  remittitur  as  to  the  sum  claimed  for  jigtOnm 
the  part  of  a  hundred,  and  have  judgment  for  the 
residue.]  The  act  of  parliament  imposes  the  duty  upon 
every  chaldron  brought  into  the  town.  Now,  in  this 
case^  in  no  instance  was  the  quantity  of  a  chaldron 
brought  into  the  town.  The  duty  therrfore  never  at- 
tached»  In  Ingledew  ▼.  Cripps  it  was  hdd,  that  under 
a  covenant  to  pay  so  much  for  every  hundred  stacks 
of  wood,  the  party  is  not  liable  to  pay  for  a  less  quantity 
than  a  hundred.  So  on  the  same  principle,  the  public 
are  not  bound  to  pay  a  duty  for  any  quantity  lesf 
than  a  chaldron. 

Bayley  J.  I  am  of  opinion,  that  the  rule  for  arrest- 
ing the  judgment  must  be  discharged.  If  the  first  order 
of  the  commiMioners  were  retroapectiye^it  wouH  be  roid 
for  the  by-gone  time,  but  good  for  the  residue ;  for  it 
clearly  applies  to  such  coals  as  should  thereafter  be 
brought  into  the  town*  The  principal  question  in  this 
case  is,  whether  the  duty  imposed  by  the  act  of  par^ 
liament  attaches  in  respect  of  coals  brought  or  de» 
livered  within  the  limits  of  the  town  ih  separate  parcels 
containing  a  less  quantity  than  a  chaldron,  but  the 
aggregate  amount  of  which  exceeds  a  chaldron.  The 
legislature  contemplated,  that  the  inhabitants  of  Brighton  ^ 
would  derive  a  great  benefit  by  having  the  coast  rendered 
safe  and  commodious  for  landing  coal  and  culm ;  and^ 
therefore,  thought'  it  just  that  they  should  contribute  to 
the  expence  which  would  necessarily  be  incurred  in 
building  and  repairing  groyns,  and  the  other  improve* 
ments contemplated  in  tke  act.    The  t3Gtdb  €;d4.had 

3  N  2  impost 
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HoLROTD  J.     I  also  think  that  there  is  no  ground  for       1824. 
arresting  the  judgment  in  this  case.    If  the  order  were        m]I][^ 
retrospective,  I  should  have  great  difficulty  in  saying        ogaiiui 
that  it  is  therefore  void  in  toto ;  but  I  think  it  is  not 
retrospective.     It  is  true,  that  the  order  speaks  of  a  day 
past  with  reference  to  the  calculation  of  time  during 
which  it  is  to  continue  in  force,  but  the  duty  is  to  be 
paid  in  future.     In  effect  it  is,  that  the  duty  is  to  be 
paid  in  future  for  a  year,  to  be  calculated  from  the  1st  of 
May.    It  is  not  necessary  to  decide  in  this  case,  whether 
any  duty  would  attach  upon  a  fraction  of  a  chaldron* 
Worded  as  this  order  is,  I  incline  to  think  it  would  not; 
but  I  think  it  clearly  would  attach  if  a  quantity  amount* 
ing  to  a  chaldron  were  brought  in  at  different  times,  be« 
cause  the  duty  is  payable  for  every  chaldron  brought 
or  delivered  within  the  limits  of  the  town.     There  is 
nothing  in  the  act  to  shew,  that  the  legislature  intended 
that  the  duty  should  not  attach  upon  a  chaldron  of  coals, 
brought  in  in  small  quantities,  at  different  times ;  and  in 
order  to  give  full  effect  to  the  act  of  parliament  I  think 
we  are  bound  to  hold,  that  ihe  duty  is  payable  in  re* 
spect  of  every  chaldron  of  coals  brought  into  the  town, 
though  in  parcels  containing  a  less  quantity  than  a 
chaldron,  for  otherwise  the  object  of  the  act  might  be 
defeated.     As  to  the  objection  that  the  duty  is  claimed 
in  respect  of  sixty-eight  chaldrons  and  four  bushels,  I 
think  that  does  not  invalidate  the  count,  because  as  to 
so  much  as  is  claimed  in  respect  of  the  four  bushels,  the 
plaintiff  may  enter  a  remittitur,  and  have  judgment  for 
the  residue, 

LiTTLEDALE  J.    I  am  of  the  same  opinion*    If  the 
order  were  retrospective  it  would  only  be  bad  in  part,  but 

9N  3  Jtlunk 
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lie  benefit  The  59  6.  S.  c.  52.  s.  12.  imposes  a  certain 
duty  upon  every  hundred  pounds  weight  of  cotton- 
wool. It  might  as  well  be  contended,  tnat  no  duty 
would  be  payable  in  respect  of  any  quantity  of  cotton- 
wool exceeding  one  hundred  pounds  weight,  provided 
it  were  imported  in  different  ships,  and  each  ship  con- 
tained less  than  one  hundred  pounds'  weight.  Now,  as 
the  object  of  that  act  was  to  r^se  a  revenue  for  the 
public  benefit,  by  the  imposition  of  a  duty  upon  cotton- 
wool, I  cannot  entertain  a  doubt  that  a  duty  would  be 
payable  in  respect  of  cotton-wool,  imported  in  less 
quantities  than  one  hundred  pounds'  weight ;  and  ap« 
plying  the  same  rule  of  construction  to  thia  act*  I  think 
that  as  the  object  of  the  legislature  was  to  raise  a  earn  of 
money  to  defray  expences  incurred  for  public  purpioses 
that  the  duty  is  payaUe  under  this  act  for  every  cbaU 
dron  of  coals  brought  within  the  limits  of  the  town^ 
whether  it  be  brought  in  distinct  parcels  containing 
a  less  quantity  than  a  chaldron  or  not. 

Rule  dischitf|{eeL 
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100  acres,  and  that  J.  S.  was  seised  thereof  in  fee,  and        1824. 
that  the  defendant  as  his  servant,  and  by  his  express         ^ 
orders,  took  the  gelding  damage  feasant.     The  plaintiff       againu 
replied,  de  injuria  sua  propria  absque  tali  causa ;  and  it 
was  held,  that  the  replication  was  badf  because  it  put 
in  issue  three  or  four   things.     In  this  case  the  re- 
plication puts  in  issue  the  trading,  the  act  of  bank- 
ruptcy, and  the  petitioning  creditor's  debt,  and  there- 
fore is  bad, 

Campbell^  contra,  was  stopped  by  the  Court. 

Per  Curiam,  Those  three  facts  connected  together 
constitute  but  one  entire  proposition,  and  therefore  the 
replication  is  good.  In  Crogat^%  case^  8  Co.  132.,  it  is 
laid  down,  that  the  general  replication,  de  injuria  sua 
propria,  is  proper,  when  the  defendant's  plea  consists  of 
matter  of  excuse,  and  of  no  matter  of  interest  what- 
ever. Here  the  plea  consists  of  matter  of  excuse 
only.  In  Robinson  v.  Rayley  (a),  the  defendant  in 
trespass  pleaded  a  right  of  common  for  his  catlle,  le- 
vant and  couchant.  The  plaintiff  replied,  that  they 
were  not  his  own  commonable  cattle  levant  and  couch- 
ant. The  defendant  demurred  specially,  because  the 
replication  was  multifarious;  but  the  Court  held  the 
replication  good,  the  rule  being,  not  that  issue  must  be 
joined  on  a  single  fact,  but  on  a  single  point,  and  that 
it  was  not  necessary  that  this  single  point  should  consist 
only  of  a  single  fact ;  and  Lord  Mansfield  says,  <^  Here 
the  point  is,  the  cattle  being  entitled  to  common  :  this 
is  the  single  point  of  the  defence ;  but  in  fact  they  must 

(a)  IBwr.Zl^ 
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ran  and  flowed^  and  still  of  riglit  ought  to  run  and  flow,  1824. 
unto  and  past  [the  lands  and  premises  of  the  plaintiff, 
for  supplying  the  same  with  water ;  yet  the  defendant, 
well  knowing  the  premises,  but  oontriving^  &a,  her^o* 
fore^  and  whilst  the  plaintiff  waa  possessed  of  the  tene* 
ments,  with  the  appurtenances,  to  wit»  on,  &e^  at.  Sec, 
wrongfully  and  injuriously  erected  and  made  a  certain 
pent-stock,  dam,  or  floodgate^  in  and  across  the  said 
stream,  higher  in  the  said  stream  than  the  ten«nents  of 
the  plaintiff,  and  wrongfully  and  injuriously  widened  and 
enlarged  a  certain  other  pent-stock,  dam,  or  floodgate^ 
then  being  in  and  across  the  said  stream,  higher  in  the 
said  stream  than  the  lands  and  pronises  of  the  plaintiff, 
and  kept  and  continued  the  said  first-mentioned  pent- 
stock,  dam,  or  floodgate  so  erected  and  made^  and  the 
said  other  pent-stock,  dam,  or  floodgate  so  widened,  en- 
larged and  altered  respectively,  in  and  across  the  said 
stream,  for  a  long  space  of  time,  to  wit,  from  thenoe 
hitherto  and  thereby  unlawfully  and  wrongfully  pre* 
vented  the  water  of  the  stream  from  running  and  flow- 
ing along  its  usual  and  regular  course^  and  in  its  usual 
calm,  moderate,  and  smooth  manner,  unto  and  past  the 
lands  and  premises  of  the  plaintiff,  as  the  same  other- 
wise would  have  done,  and  thereby  the  water  of  the 
stream  ran  and  flowed  in  a  different  direction  or  channel, 
and  with  much  greater  force  and  increased  violence  and 
impetuosity,  unto  and  against  the  banks  and  premises  of 
the  plainti£^  and  undermined,  washed  aw^r,  damaged, 
and  destroyed  the  banks  of  the  landaof  the  plaintiff  &c. 
The  second  count  stated,  that  the  defendant  wrongfully 
and  injuriously  stopped,  hindered,  and  prevented  the 
water  of  the  stream  from  running  or  flowing  unto  and 
pael  the  tenements  of  the  plaintiff,  along  its  usual  or  re- 
gular 
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Marryat  and  BdUand  were  to  have  shewn  canse,  bnt        1824. 
the  Court  called  upon 


Chittyj  in  support  of  the  mle.  The  jnry  have  found, 
that  the  defendant  ought  not  to  stop  the  water  from 
coming  in  summer  to  the  plaintiff's  premises.  The 
stoppage  of  that  water  of  itself  is  an  injury,  although  no 
actual  pecuniary  damage  ensue.  In  trespass  to  land 
it  is  not  necegssary  to  prove  any  actual  damage ;  and  if 
special  damage  be  alleged,  it  need  not  be  proved.  Here 
the  second  count  stated,  as  the  ground  of  complaint, 
that  the  defendant  wrongfidly  prevented  the  water  from 
coming  to  the  plaintifiPs  premises;  that  of  itself  consti- 
tuted an  injury,  and  then  it  was  unnecessary  to  prove  the 
special  damage  alleged;  and  therefore  the  plainti£Pis 
entitled  to  the  verdict. 

Batlei?  J.  I  think  that  this  rule  ought  to  be  dis<« 
charged.  My  judgment  in  this  case  is  founded  on  the 
nature  of  flowing  water,  and  the  manner  in  which  an 
exclusive  right  to  it  is  obtained.  Flowing  water  is  ori- 
^nally  publici  juris.  So  soon  as  it  is  appropriated  by 
an  individual,  his  right  is  co-eictensive  with  the  bene- 
ficial use  to  which  he  appropriates  it.  Subject  to  that 
right  all  the  rest  of  the  water  remains  publici  juris. 
The  parly  who  obtains  a  right  to  the  exclusive  enjoy- 
ment of  the  water  does  so  in  derogation  of  the  primitive 
right  of  the  public.  Now  if  this  be  the  true  character 
of  the  right  lo  water,  a  party  complaining  of  the  breach 
of  such  a  right  ought  to  shew  that  he  is  prevented  from 
having  water  which  he  has  acquired  a  right  to  use  for 
some  beneficial  purpose.      Here  the  declaration  states  a 

right  to  the  use  of  this  water  at  all  times ;  but  still,  if 

the 
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cient  for  the  purposes  of  working  their  mill.  Tb«  1624. 
plaintifiP  afterwards  erected  premises  lower  down  the  —  ^^ 
stream,  and  appropriated  to  himself  the  surplus  water  J!*"''^ 
for  the  use  of  his  works.  Four  years  after  the  plaintiff 
had  erected  his  works,  the  defendants  widened  their 
sluice,  so  that  nearly  double  the  quantity  of  water  was 
drawn  from  the  stream,  and  the  plaintiff's  works  were 
thereby  materially  impeded.  It  was  held  in  that  case, 
that  although  the  defendants  might  originally  have  ap« 
propriated  the  whole  water  to  themselves,  yet  they  could 
not  do  so  ^Agv  the  plaintiff  had  apprc^riated  the  residue 
of  the  unappropriated  water  to  himwlf.  If  the  plaintiff 
therefore,  in  this  case,  had  shewn  in  h|s  declaration  i^ 
right  to  the  unappropriated  witt^  of  the  stream,  and 
had  alleged  as  the  ground  of  his  complaint  that  he  had 
been  deprived  of  the  use  of  that  surplus  water,  he  might 
then  have  been  entitled  to  a  verdict.  But  the  present 
declaration  is  frained  to  meet  a  different  case  from  that 
now  relied  upon.  The  gravamen  of  the  complaint  is 
not  that  the  water  was  prevented  by  the  act  of  the  de- 
fendant from  coming  down  to  the  plaintiff's  premise^ 
and  that  he  was  injured  by  the  want  of  water,  but  that 
it,  in  fact,  flowed  in  a  more  impetuous  manneiv  siJfA 
thereby  damaged  the  plaintiff's  banks ;  but  the  jury  have 
found  that  no  damage  has  been  done  to  the  plaintiff's 
bank,  by  the  manner  in  which  the  water  was  caused  to 
flow  by  the  act  of  the  defendant.  The  jury  have^  there- 
fore^ found  against  the  plaintiff  in  respect  of  the  right  of 
action  which  he  claims.  The  mere  obstruction  of  the 
water  which  had  been  used  to  flow  through  his  lands 
does  not  of  itself  give  any  right  of  action.  In  order  to 
entitle  himself  to  recover^  he  should  shew  the  loss  of 

soma 
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actual  loss  of  the  water.    The  jury  have  found  that  he        1824. 
has  not  sustained  the  damage  alleged ;  and,  therefore,      ^ 
they  have  negatived  the  ground  of  action  stated  in  his        agavut 
declaration.     Water  is  of  that  peculiar  nature^  that  it  is 
not  sufiBcient  to  allege  in  a  declaration,  that  the  defend- 
ant prevented  the  water  from  flowing  to  the  plaintiff's 
premises.     The  plaintiff  must  state  an  actual  damage 
accruing  from  the  want  of  the  water.     The  mere  right  to 
use  the  water  does  not  give  a  party  such  a  property  in 
the  new  water  constantly  comings  as  to  make  the  di- 
version or  obstruction  of  the  water,  per  se,  give  him  any 
right  of  action.    All  the  king's  subjects  have  a  right  to 
the  use  of  flowing  water,  provided  that,  in  using  it,  they 
do  no  injury  to  the  rights  already  vested  in  another  by 
the  appropriation  of  the  water. 

Rule  discharged. 
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fihom  the  residue  of  the  said  down  or  common,  with  the  1884. 
hedires  and  fences  in  the  declaration  mentioned,  so  that  -^ 
defendant  could  not  have  his  common  of  pasture.  Re-  »gpmu 
plication  joined  issue  upon  the  plea  of  not  guilty,  and 
then  as  to  the  trespasses  committed  in  one  of  the  closes 
in  the  declaration  mentioned,  nolle  prosequi.  And  as 
to  the  trespasses  committed  in  the  other  dose,  that  the 
said  last  mentioned  close  in  the  declaration  mentioned, 
in  'whicHf  ^c.  at  the  said  several  times  when,  &c.  was  and 
is  a  certain  dose  known  by  the  name  of  Burgey  Cleave 
Garden :  and  that  the  same  close  in  which,  &c.  con- 
tinually for  thirty  years  and  more^  had  been  separated, 
divided,  and  indosed  from  the  said  down  or  common 
called  Frentishoe  down,  and  occupied  and  enjoyed  during 
all  that  time^  in  severalty  and  adversdy  to  the  said 
E*  Fosse^  and  to  all  those  whose  estate  she  had  in  the 
messuage  and  land  with  the  appurtenances  in  tiiat  plea 
mentioned;  and  to  her,  and  their  tenants  and  farmers, 
occupiers  of  the  said  messuage  and  land  with  the  ap- 
purtenances, and  to  aU  persons  claiming  under  them : 
and  without  the  exercise  and  enjoyment  during  that 
time  of  the  said  supposed  common  of  pasture  in  that 
plea  mentioned  by  the  said  E.  Fosse,  or  those  under 
whom  she  claims  titie  to  the  said  messuage  and  land  with 
the  appurtenances,  her,  or  their  fiirmers  or  tenants,  or 
any  of  them,  for  or  relating  to  the  supposed  common  of 
pasture.  And  this,  &c.  Rejoinder,  that  tiie  said  last 
mentioned  close  in  which,  &c.  had  not  been,  and  was 
not,  occupied  or  enjoyed  during  the  time  in  the  said 
replication  mentioned,  in  severalty  or  adversely  to  the 
said  E>  Fosse,  and  to  all  those  whose  estate  she  had 
and  hath  in  the  said  messuage  and  land  with  the  ap- 
purtenances in  that  plea  mentioned;  and  to  her  and 

SO  3  their 
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actual  loss  of  the  water.    The  jury  have  found  that  he        1824. 
has  not  sustained  the  damage  alleged ;  and,  therefore,      ^ 
they  have  negatived  the  ground  of  action  stated  in  his        agahut 
declaration.     Water  is  of  that  peculiar  nature^  that  it  is 
not  sufficient  to  allege  in  a  declaration,  that  the  defend- 
ant prevented  the  water  from  flowing  to  the  plaintiff's 
premises.     The  plaintiff  must  state  an  actual  damage 
accruing  from  th^  want  of  the  water.     The  mere  right  to 
use  the  water  does  not  give  a  party  such  a  property  in 
the  new  water  constantly  comings  as  to  make  the  di- 
version or  obstruction  of  the  water,  per  se,  give  him  any 
right  of  action.     All  the  king's  subjects  have  a  right  to 
the  use  of  flowing  water,  provided  that,  in  using  it,  they 
do  no  injury  to  the  rights  already  vested  in  another  by 
the  appropriation  of  the  water. 

Rule  discharged. 


VoL.IL  5O 


IN  iSK  Fifth  Year  ow  GEORGE  IV.  919 

fihom  the  rendue  of  the  said  down  or  common,  with  the  1884. 
hed^:es  and  fences  in  the  declaration  mentioned,  so  that  - 
defendant  could  not  have  his  common  of  pasture.  Re-  ^otput 
plication  joined  issue  upon  the  plea  of  not  guilty,  and 
then  as  to  the  trespasses  committed  in  one  of  the  closes 
in  the  declaration  mentioned,  nolle  prosequi.  And  as 
to  the  trespasses  committed  in  the  other  close,  that  the 
said  last  mentioned  close  in  the  declaration  mentioned, 
in  xohicJif  ^c.  at  the  said  several  times  when,  &c  was  and 
is  a  certain  dose  known  by  the  name  of  Burgey  Cleave 
Garden  $  and  that  the  same  close  in  which,  &c.  con- 
tinually for  thirty  years  and  more,  had  been  separated, 
divided,  and  inclosed  from  the  said  down  or  common 
called  Frentishoe  down,  and  occupied  and  enjoyed  during 
all  that  time,  in  severalty  and  adversely  to  tiie  said 
£.  Fosse,  and  to  all  those  whose  estate  she  had  in  the 
messuage  and  land  with  the  appurtenances  in  tiiat  plea 
mentioned;  and  to  her,  and  their  tenants  and  farmers, 
occupiers  of  the  said  messuage  and  land  with  the  ap- 
purtenances, and  to  aU  persons  claiming  under  them : 
and  without  the  exercise  and  enjoyment  during  that 
time  of  the  siud  supposed  common  of  pasture  in  that 
plea  mentioned  by  the  said  E.  Fosse,  or  those  under 
whom  she  claims  titie  to  the  said  messuage  and  land  with 
the  appurtenances,  her,  or  their  fiirmers  or  tenants,  or 
any  of  them,  for  or  relating  to  the  supposed  common  of 
pasture.  And  this,  &c.  Rejoinder,  that  the  said  last 
mentioned  close  in  which,  &c.  had  not  been,  and  was 
not,  occupied  or  enjoyed  during  the  time  in  the  said 
replication  mentioned,  in  severalty  or  adversely  to  the 
s^d  E.  Fosse,  and  to  all  those  whose  estate  she  had 
and  hath  in  the  said  messuage  and  land  with  the  ap- 
purtenances in  that  plea  mentioned;  and  to  her  and 

SO  3 
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the  evidence  was,  that  the  part  enclosed,  and  held  in  1624. 
severalty  upwards  of  thirty  years,  was  generally  known  •—"" 
by  the  name  of  Burgey  Cleave  Garden^  althoogh  that  agamat 
name  attached  also  to  the  other  part  subsequently  en- 
closed. The  plainti£^  therefore^  had  proved  the  issue 
in  terms,  that  Burgey  Cleave  Garden  has  been  enclosed 
and  held  in  severalty  thirty  years.  It  is  true^  that  in 
Hanxike  v.  Bacon  (a)  it  was  held,  that  if  it  is  alleged 
that  a  close  called  A.  has  been  separated  and  en-^ 
closed  from  a  waste  for  twenty  years,  to  support  the 
allegation  it  is  necessary  to  prove  that  every  part  of  the 
close  has  been  so  long  enclosed.  That  case,  however^ 
was  expressly  decided  upon  the  ground,  that  *<  it  did 
not  differ  from  the  common  case  of  pleading  liberum 
tenementum,  where,  if  the  defendant  proves  he  has  a 
single  acre  in  the  vill,  the  issue  is  with  him,  whatever 
quantity  of  land  the  plaintiff  may  have  there,  and  if  the 
plaintiff  had  meant  to  dispute  the  pardcular  spot,  he 
should  have  newly  assigned."  But  that  decision  has 
since  been  completely  overturned  by  the  decision  of 
this  court,  in  Cocker  v.  Crompton  (i),  in  which  it  was 
held  that  where,  in  trespass  quare  clausum  fregit,  the 
plaintiff  names  the  close  in  his  declaration,  and  the 
defendant  pleads,  liberum  tenementum,  genei:ally,  with- 
out giving  any  further  description  of  the  close,  the 
plaintiff  is  not  driven  to  a  new  assignment ;  but  is  en- 
titled to  recover  upon  proving  a  tresspass  done  in  a 
close  in  his  possession,  bearing  the  name  given  in  the 
declaration,  although  the  defendant  may  have  a  close 
in  the  same  parish  known  by  the  same  name.  They 
also  cited  Stevens  v,  WIiistler(c\  as  shewing  that  where 

(a)  2  Taunl.  156.  {h)  1 J9.  j-  C.  4S9.  (c)  11  Easty  51. 
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jetm  md  more  it  had  been.  ieparaSted  from  the  com-       •1824. 
moo,  &C. ;  the  words^  ^  the  dote  in  which,  &c.  in  the       *"""" 

Richards 

dedaratum  mentioned,''  confines  that  allegation  to  that  agamu 
jpot  where  the  trespass  was  committed;  then  it  becomes 
a  question  of  feet,  whether  the  trespass  was  committed 
in  that  part  of  Burgey  Cleoe  Gardefh  which  had  been 
endosed  and  enjoyed  in  severalty  for  upwards  of  thirty 
years.  That  question  has  been  submitted  to  the  jury, 
and  they  have  found  that  the  trespass  was  not  committed 
in  any  part  of  Bwrgey  Cleve  Garden^  which  had  been 
enclosed  and  held  in  severalty  for  thirty  years ;  it  was, 
therefore^  made  out  in  proof,  that  the  place  in  which 
the  trespass  was  oonunitted  had  not  been  occupied  *and 
enjoyed  during  the  time^  in  the  replication  mentioned, 
in  severalty  or  adversdy,  and  that  being  so,  the  ver- 
dict is  properly  entered  for  the  defendantr 

Baylet  J*  It  appears  from  the  evidence  that  Burgey 
Cleoe  Garden  consisted  partly  of  land  which  had  been 
endosed  upwards  of  thirty  years,  and  partly  of  land  which 
had  not  been  enclosed  so  long.  The  name  of  Burgey 
Cleve  Garden  attached  on  each  part  of  the  enclosure,  and 
it  is  contended  that  the  pleadings  are  saframed  as  to  en- 
title the  plaintiff  to  a  vendict,  by  proving  that  the  trespass 
was  committed  on  dther  part  of  the  endosure.  The  jury, 
by  their  verdict,  have  found  that  the  trespass  was  com- 
mitted in  that  part  of  the  land  which  had  not  been  enclosed 
thirty  years.  Thea  the  point  to  be  considered  is,  what 
question  of  fact  do  these  pleadings  raise  ?  The  defend- 
ant pleads,  that  he  had  ar  right  of  common  over  FrwUi- 
shoe  Daam^  of  which  the  doses  in  which,  &c  until  the 
wrongful  separation  thereof,  were  pared,  and  then  justifies 
the  breaking  and  entering  the  closes,  because  the  closes  in 

YouIL  ♦so  4  which, 
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tbiB  G8ie  the  jury  have  foiuid'a  txmpmn  to  have  been       I824» 
crwmnittwl  only  in  that  part  of  the  cioie  which  had  Mi     ij^li^w 
been  inchMed  thirtjr  ymn,    Tlief  hafe  therefore  found       ^^ 
in  effiscty  that  the  plttee  where  the  trenpaM  wAs  oonn 
vitted  had  not  been  inckned  and  held  m  leverahj  ap# 
wards  of  tbir^  years,  and  that  being  ik>  th0  ver^ct  is 
properly  entered  for  the  defendnntt 


HOX.SOVD  J.  I  am  of  opiidon  that  there  is  no 
ground  for  distnrbing  this  terdict*  It  l^ipears  clearly 
from  the  evidence^  and  from  the  findhig  of  the  jviyf 
that  the  trespass  was  committed  inHmt  jMut  i£Bwrg^ 
Clevg  Qarden  which  bad  not  been  enclosed  and  hdd 
in  severalQr  for  thirty  years.  Updn  the  merits^  theren 
fore^  the  defendant  is  entitled  to  n  verdicti  unless  he  is 
fettered  by  the  pepnliar  fonm  of  the  pleadings,  Now^ 
the  aHcgation  in  the  yeplieirtio0|  that  the  dose  in  wUchf 
&C.  was  a  dose  called  by  ^  name  of  Bw^igf  Ckm 
Qardentf  may  b0  considered  either  as  an  entire  aHega- 
turn,  indoding  Ae  whole  of  Bw^e^  Ckve  Garden^  or  a 
divisible  allegation,  confined  to  that  part  of  Burgof 
Ckve  Garden  in  which  the  trespass  was  committed.  It 
is  dear  Aat  it  mnst  be  taken  to  include  that  spot  upon 
winch  the  treqiass  was  committedf  for  otherwise  the 
replication  would  be  bad.  Now,  if  the  allegation  ex- 
tends to  the  whole  of  Buygey  Cleve  Garden^  then  the 
plaintiff  has  alleged  in  pleadipgf  and  was  bound  to 
prove  that  the  whole  of  Bwrgy  Cleoe  Garden  bad  been 
enjoyed  and  hdd  in  severalty  for  thirty  years.  If  it  be 
a  divisible  allegation,  and  confined  to  that  part  in  which 
the  trespass  was  committed,  then  it  raised  a  question  of 
£ict  for  the  jury,  upon  the  evidence  whether  that  part 
of  the  garden,  in  which  the  treqiass  was  committed,  had 
been  occupied  and  enjoyed  for  thirty  years,  in  severalty, 

♦3  O  5  as 
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a  demise  of  the  entirety  by  Thomas  Herbert^  Jame^       1824. 

« 

Southern^  and  jinn  his  wife  (in  right  of  the  said  Ann)       — — 
and  WiUiam  Dukcy  the  1st  of  ;7am<ary,  1821 ;  secondly,      HiRBEtt 
on  the  demise  of  an  undivided  third  by  Thomas  Herbert^        Suir. 
same  day;  thirdly,  on  the  demise  of  an  undivided  third 
by  James  Southern  and  Ann  his  wife  (in  right  of  the  sAi4 
Ann)  same  day ;  fourthly,  on  the  demise  dT  an  undivided 
third,  by  WiUiam  Dukcj  same  day.    Plea,  general  issue. 
At  the  trial  before  Abbott  C.  J.,  at  the  Middlesex  sittings 
after  last  Easter  term,]^a  verdict  was  found  for  the  plain- 
tiff subject  to  the  opinion  of  the  C!ourt,  on  the  follow- 
ing case: 

Thomas  Herbert  being  seised  in  fee  of  the  premises  in 
question,  made  his  will,  duly  executed  and  attested,  so  as 
to  pass  real  estates,  containing  as  follows,  inter  alia« 
^^  I  give  and  devise  unto  my  said  son,  George  Herbert^ 
two  freehold  houses  in  Btardetfs-bmldingSj  Hoxtonj  in 
the  parish  of  St*  Leonard! s^  Shoreditchj  aforesaid,  in  the 
occupation  of  WiUiam  Ames  and  Tabitha  Kenner^  also,  &c. 
(certain  other  premises  particularly  described  in  the  will,} 
to  hold  to  him,  my  said  son  George^  for  and  during  the 
term  of  his  natural  life ;  and  from  and  after  his  decease, 
I  give  and  devise  the  same  estates  unto  all  and  every  the 
child  and  children  of  my  said  son  George^  lawfully  to  be 
begotten,  and  their  heirs  for  ever,  to  hold  as  tenants  in 
common  and  not  as  joint  tenants.  But  if  my  said  son 
George  should  die  without  issue^  or  leaving  issue,  and  • 
such  child  or  children  should  die  before  attaining  the 
age  of  twenty-one  years,  or  without  lawful  issue ;  then  I 
give  and  devise  the  same  estates  unto  my  said  son  7%o- 
mas^  my  daughter  Ann  Southern^  and  my  son-in«law, 
WiUiam  Duke,  and  their  heirs  for  ever,  to  hold  as  te- 
nants in  common,  and  not  as  joint  tenants."    After  the 

death 
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but  must  be  an  executory  devise^  PeUs  v.  Broom  {a)f       1824. 
Doe  V.  Webber,  (i)     But,  secondly,  it  may  be  contended      jT'^TL. 
that  the  children  of  George  would  take  an  estate  tail,  for      Hkmim 

agamsi 

although  the  devise  is  to  them  and  their  heirs  for  ever,  Szlbt. 
yet  as  the  estate  is  afterwards  devised  over  in  the  event 
of  their  dying  without  issue,  that  reduces  their  interest 
to  an  estate  tail,  Doe  v.  Reason^  (c)  Besides,  as  the 
ultimate  remainder  is  to  persons  who  would  be  heirs 
general  to  the  children,  they  would  never  die  without 
heirs  as  long  as  those  persons  lived.  This  case  is  there- 
fore different  from  Loddington  v.  Kime  {d)  and  GoodrigJd 
V.  Dunham,  {e)  {Bayley  J.  But  here  you  must  read  the 
devise,  <<  if  the  children  should  die  before  twenty-one, 
and  without  issue,"  otherwise  the  remainder  over  wiU  be 
too  remote.] 

Campbell^  contra,  was  stopped  by  the  Court. 

Bayley  J.  There  are  two  «iodem  cases  which  are 
quite  decisive  of  the  present  question.  Doe  v.  JBum- 
sall  {/)  and  Crump  v.  Norwood,  {g)  The  present 
question  arises  upon  a  will,  whereby  the  property 
was  given  to  the  testator^s  son,  George  Herbert^  for 
life,  and  from  and  after  his  decease^  to  all  and  every 
the  child  and  children  of  George  and  their  heirs  for 
ever ;  but  if  George  should  die  without  issue^  or  leav- 
ing issue,  and  such  child  or  children  should  die  before 
attaining  the  age  of  twenty-one  years,  or  without  law- 
ful issue,   then  to  the  lessors  of  the  plaintiff  two  of 

« 

(a)  Cro.  Jac.  590.  (6)  1  ^.  j>  ^.  713. 

(c)  Cited  ia  Doe  t.  Holmety  5  WUs.  9M.  (d)  3  Le9. 431. 

{e)  lD(mg,26A.  (J)eT.M.S(k 
U)  7  TawU.  562. 

whom 


i^oiiiae 
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detenninaMe  was  iraaCed  h  that  duld^  and  the  reinaiikter  18S4. 
ovw  ooaki  only  operate  by  iwiy  of  exeentory  deri^ 
Theother  caiea  which  I  have  mentioiied  are  IMH  in  sub-  HmtET 
stance  distinguishable  from  this;  Doe  v.  BumsoB  was  a 
devise  to  ICxiy  OtssAssfiidl^  and  the  Issue  of  her  body 
as  tenants  in  common }  but  in  defadU  of  Sdch  issue, 
or  being  sttch^  if  they  should  all  die  under  twenty- 
one,  and  without  leaving  any  lawfiil  issoe  of  their 
bodies,  then  orer.  Mmy  Omtmhi^  Buffered  a  recovery, 
and  died  without  having  had  any  issoe^  and  it  was 
held  that  all  the  limitations  subsequent  to  that  to  her 
were  contingent,  and  destroyed  by  the  recovery.  No 
question  was  raised  as  to  nldmate  remainder  oper- 
ating by  way  of  executory  devise^  but  that  could  not 
be  raised,  as  Mary  Qtosiwhidk  never  had  any  issue 
in  whom  the  first  remmnder  migfal  vest*  But  Crump 
dent*  WooUof  v«  Nomcxd  is  on  all  fours  with  the 
present  case.  There  the  devise  was  ta  the  testalof's 
wife  for  life^  if  she  shoidd  to  long  remain  unmarried, 
and  immediately  after  her  decease  or  Boarrlage^  to  ttii^ 
tator's  three  nephews,  share  and  share  alikcj^  for  Hfe^  as 
tenants  in  common,  remainder  to  the  heirs  of  their 
bodies  respectivdy  in  fee;  if  more  than  one^  then  to  all 
equally^  as  tenants  in  (xmunad ;  ^  and  if  any  of  his 
said  nephews  should  die^  leaving  no  sudi  issuer  or  leav** 
ing  ^Qy  such  they  should  all  die  without  attaining  the 
age  of  twenty«-one  years^  then  over;''  and  it  was  held, 
that  the  remainders,  subsequent  to  the  devise  to  the 
nephews,  were  contingent,  and  defeated  by  the  destruo- 
tion  of  the  particukur  estate.  And  one  of  the  nephews 
having  died  without  having  had  issu^  Qilbs  C.  J.  oon^ 
sidered  that  in  that  event  the  question  of  executory 
devise  did  net  arise;  although  if  these  had  been  tssus^ 

the 
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penedy  and  upon  that  the  remainder  over  would^  if  at  18S4. 
ally  take  effect  as  a  contingent  remainder.    But  the  par- 

ticular  estate  haying  been  previously  destroyed,  the  con-  Hermut 

tingent  remainder  was  thereby  defeated.  Sklbt. 

LiTTLEDALE  J.  The  principles  applicable  to  this  case 
were  fully  considered  in  Crump  v.  Norwoadj  which  can- 
not be  distinguished  from  it.  Doe  v.  BumsaU  ia  also  ill 
point.  It  is  true,  that  in  that  case  the  words  were  ^^  if 
all  such  issue  should  die  under  twenty-one  and  without 
issue  ;*'  but  here  the  word  or  must  be  read  and;  and 
although  the  point  of  the  executory  devise  was  not  there 
agitated,  yet  Gibbs  C.  J.  thought  it  an  express  authority 
for  his  judgment  in  Crump  v.  Norwood^  where  it  was 
raised.  Upon  these  authorities  it  seems  to  me  clear, 
that  the  lessors  of  the  plaintiff  cannot  recover. 

Judgment  for  the  defendant,  {a) 

(a)  See  HaAer  t.  Sutton^  1  Bmg.  500. 

It  was  afterwards  disooTcred  that  Thomas  Herbert  was  hdr  at  law  of 
the  testator,  and  a  fresh  ejectment  was  brought^  the  Court  having  refused 
to  grant  a  new  trial  in  this  case. 
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young  thereof  as  aforesaid,  did  theretofore,  to  wit,  on,  1884« 
&o.  at,  &C.  and  on  divers  other  days  and  times,  between, 
&c.  wrongfully  and  unjustly  cause  divers  guns,  loaded  ^againu 
with  gunpowder,  to  be  discharged  near  to  the  said  close 
of  the  plaintiff,  and  with  the  noise  of  the  dbcharges  of 
the  said  guns,  and  the  smell  of  the  said  gunpowder,  did 
disturb,  terrify,  and  drive  away  divers  rooks,  then  being 
in  or  near  the  said  close  and  trees  of  the  plaintiff,  inso- 
much that  divers,  to  wit,  1000  rooks,  which  before  that 
time  had  been  used  and  accustomed  to  resort  and  come 
to  the  said  trees,  and  to  settle,  build  nests,  breed  and 
rear  young  in  and  upon  the  said  trees,  flew  away  and 
abandoned  the  said  close  and  trees,  and  the  nests  built 
therein,  and  wholly  forsook  the  same :  and  divers,  to 
wit,  1000  other  rooks  which  were  then  about  to  resort 
to,  and  settle  in  and  upon,  the  said  close  and  trees, 
were  thereby  prevented  from  so  doing;  whereby  the 
plaintiff  hath  been  from  thence^  hitherto^  and  still  is 
prevented  from  killing  and  taking  rooks,  and  the  young 
thereof^  in  such  plenty  as  he  otherwise  might  and  would 
have  done,  and  thereby  the  plaintiff  hath  lost  and  been 
deprived  of  the  profits  and  advantages  which  might, 
and  otherwise  would,  have  accrued  to  him  therefrom, 
to  wit,  at,  &c.  Second  count,  that  the  plaintiff  was 
possessed  of  a  certain  dwelling-house,  and  certain  closes 
of  land  adjacent  thereto,  with  a  certain  vivary,  called  a 
rookery,  in  and  upon  one  of  the  sai4  last  mentioned  closes, 
situate^  &c«  to  which  said  rookery  divers  great  numbers 
of  other  rooks  had  been,  and  were  used  and  accustomed 
to  resort  and  come^  and  to  build  nests,-  abide,  breed, 
and  rear  their  young  in  the  said  rookery,  by  means 
whereof  the  plaintiff  was  used  and  accustomed  to  derive 
great  profit  and  advantage  from  killing  and  taking  the 

8  P  2  said 
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sittings  in  bank  after  Hilary  term,  and  partly  at  these       1824. 
sittings.     All  the  arguments  and  authorities  cited  are       ■' 
so  fully  considered  and  commented  on  in  the  judgment       agavui 
of  the  Court,  that  it  is  unnecessary  to  state  them  here. 

Cur.  adv.  vulL 

Bayley  J.  now  delivered  the  judgment  of  the  Court, 
and  after  stating  the  pleadings  proceeded  as  follows : 
The  judgment  in  this  case  must  be  arrested  if  either  of 
the  counts  is  bad,  because  the  damages  have  been  taken 
generally  on  the  whole  declaration  }  but  there  does  not 
appear  to  be  any.  material  difference  between  them. 
The  plaintiff  does  not  state  any  special  right  in  him  to 
have  the  rooks  resort  to  his  trees ;  he  relies  upon  that 
general  right  which  all  the  king's  subjects  have,  and  he 
describes  the  profit  to  arise  to  him,  not  from  the  eggs, 
but  from  killing  the  birds  and  their  young.  To  main- 
tain an  action,  the  plaintiff  must  have  had  a  right,  and 
the  defendant  must  have  done  a  wrong.  A  man's  rights 
are  the  rights  of  personal  security,  personal  liberty,  and 
private  property*  Private  property  is  either  property  in 
possession,  property  in  action,  or  property  that  an  indi- 
vidual has  a  special  right  to  acquire*  The  injury  in  this 
case  does  not  affect  any  right  of  personal  security  or 
personal  liberty,  nor  any  property  in  possession  or  in 
action ;  and  the  question  then  is,  whether  there  is  any 
injury  to  any  property  the  plaintiff  had  a  special  right 
to  acquire.  A  man  in  trade  has  a  right  in  his  fair 
chances  of  profit,  and  he  gives  up  time  and  capital  to 
obtain  it.  It  is  for  the  good  of  the  public  that  he  should. 
But  has  it  ever  been  held  that  a  man  has  a  right  in  the 
chance  of  obtaining  animals  ferae  naturic,  where  he  is  at 
no  expence  in  enticing  them  to  his  premises,  and  where  it 
may  be  at  least  questionable  whether  they  will  be  of  any 

3  V  3  service 
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J«ctt  of  diversion)  but  constitnlis  an  article  •of  food.    In        IS24. 

2  Inst*  199.  k  id  sacid}  that  the  eommon  law  gave  no  wa{f 

to  nmttera  of  pleasure  ( wherem  most  men  do  eieceed),  for      J^^^ 

that  they  brought  no  profit  to  the  commonwealth ;  «id 

therefore  it  is  not  lawful  for  any  roan  to  erect  a  jkrrk^ 

chactf  or  warren^  without  a  licence  under  the  great  seal 

of  the  king,  who  is  patier  patriae  and  the  head  of  the 

commonwealth :''  but  in  the  same  page  it  is  said  *'  that 

fish-^ponds  being  a  matter  of  pr^  and  increase  qfvictuabf 

any  man  may  erect.''    And  even  with  respect  to  animals 

feras    naturee,    though    they    be    fit   for    food)    such 

as  rabbits,  a  man  has  no  right  of  property  in  them. 

In  BoulsknC%  case  (a),  it  was  adjudged  that  if  a  man 

makes  coney  burrows  in  his  own  land,  which  increase 

in  so  great  number  that  they  destroy  his  neighbour's 

land,  his  neighbours  cannot  have  an  action  on  the  case 

against  him  who  made  the  said  coney^borougbs ;  for  so 

soon  as  the  conies  come  on  his  neighbour's  land^  he 

may  kill  them,  for  they  are  fer»  naturie^  and  he  who 

makes  the  coney-boroughs  has  noprcperty  in  them^  and 

he  shall  not  be  punished  for  vhe  damage  which  the  conies 

do  in  which  he  has  no  property,  and  which  the  other 

nay  lawftilly  kill ;  and  Walfnsleg  J.  says,  <*  that  the  pre^ 

perty  of  the  conies  is  not  in  any  Aian,  nor  can  any  man 

so  keep  them  but  that  they  will  break  out  of  themselves, 

which  is  the  reason  that  none  can  have  them  m  his  own 

land,  unless  ly  grant  from  the  king  or  bj^  prescription  i  if 

otherwise,  he  is  punishable  in  a  quo  warranto^  far  the 

queen  had  the  royalty  in  such  things^  whereof  none  can 

have  any  property."     Manwood  in  his  Forest  Law^  p.  1 46. 

ss.  "IS,  44.  takes  notice  of  this  power.     It  is  stated  to 

(a)  5  C(H  105.     Oj.  Eli%.  547. 

3  P  4  have 
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which  are  referred  to  in  that  case.     In  the  course  of       1824. 
the  argument  Doddridge  J.  says,  **  that  if  pigeons  come 
upon  my  land  I  may  kill  them,  and  the  owner  has  not       agoinst 
any  remedy,  provided  they  be  not  taken  by  any  means 
prohibited  by  the  statute.''     And  to  this  Croke  and 
Houghton  Js.  agreed ;  but  Montague  C.  J.  ^^  held  that 
the  party  had  jus  proprietatis  in  them,  for  they  are  as 
domestics,  and  have  animum  revertendi,  and  ought  not 
to  be  killed,  and  for  the  killing  of  them  an  action  lies ;" 
but  the  reporter  adds,  the  other  opinion  is  the  best. 
Trespass   will   lie   for  breaking  a  dove-cote;    and  in 
Arnold  v.  Jefferson  (a)    it   is   said,    ^^  that   a  lord  of  a 
manor  may  erect  a  dove-cote  upon  his  land,  parcel  of 
his  manor,  and  this  he  may  do  by  virtue  of  his  right  as 
lord  thereof;  but  that  a  tenant  cannot  without  licence^ 
for  he  can  have  no  right  to  any  privilege  which  may  be 
prejudicial  to  others ;  but  this  is  not  a  common  nuisance^ 
nor  punishable  in  the  leet.     But  the  nuisance  being  par- 
ticular, the  lord  shall  have  an  action  on  the  case^  or  an 
assize  of  nuisance,  as  he  may  for  building  a  house  to  the 
nuisance  of  his  mill."     These  authorities  shew,  that 
with  respect  to  rabbits  and  doves,  which  may  be  in- 
jurious to  the  lands  of  others,  generally  speaking,  a 
party  has  not  a  right  to  keep  them  even  in  his  own 
lands,  except  by  the  king's  licence,   or  unless  he  can 
shew  a   title  by  prescription,  •  which  supposes  a  grant* 
The  reason  given  for  requiring  the  grant  is,  that  such 
animals  are  nullius  in  bonis,  and  no  man  can  appropri-> 
ate  them  to  himself  (6),  and  for  the  same  reason,  none  can 
make  a  park,  chase,  or  warren  without  the  king's  licence. 
That  being  the  law  with  respect   to  birds   and  ani- 
mals  whose  habits  are  less  destructive  than  those  of 

(ff)  SSolk.  248.  (6)  See  Caie  of  Monopolies,  11  Cb.  87.  ' 

rooks, 


tbereoT,  thtt  they  mke 
covortam  of  tfairtcbcd 
other  SBch  like ;  ao  thai 
in  certain  yean  patt,  th< 
Btniction  of  cx>m  and  f 
the  tillers  and  lowen  c 
every  peTBon  having  aoy 
■hall  do  as  niDcb  aa  ii 
•troy  all'  cbougha,  crow 
breeding,  or  haunting  i 
gricTMU  amerciatQeDt 
every  parish  shall,  for  te 
choughs,  crow*,  and  roo 
lawful  day  such  nets  sV 
tenants  are  for  ten  yean 
the  houses,  &c.  and  con 
best  possible  to  destro; 
chou^is,  crows,  and  roo 
S0(.  eveiy  year  they  aha 
'*  any  person  minding 
crows,  and  rooks,  may, 
occupier  where  they  hai 
away  all  anch  totda,  &c 
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revives  the  provisions  in  the  24  H.  8.  c.  10.,  as  to  tlie 
keeping  of  nets  for  choughs,  crows,  or  rooks,  bat  re* 
peals  all  the  other  branches  of  that  statute.  It  also 
provided,  that  in  every  parish  sums  should  be  raised 
for  the  destruction  of  noyful  fowl  and  vermin :  and  for 
the  heads  of  three  old  crows,  choughs,  pics,  or  rooks, 
or  of  six  young  ones,  or  for  six  eggs,  is  to  be  given  a 
penny,  and  different  sums  for  other  different  things. 
This  statute  was  temporary,  and  was  su£fered  to  expire, 
but  it  was  not  repealed.  It  is  not  to  be  concluded,  there- 
fore, that  the  legislature  altered  their  opinion  as  to  the 
nature  of  these  birds,  and  they  may  now  be  considered 
to  be  of  the  description  the  statutes  24  H.  8.  c.  10.  and 
SEliz.  c.  15.  give  them,  viz.  birds  of  destruction,  and 
noyful  fowl.  It  is  not  alleged  upon  this  declaration 
that  rooks  are  an  article  of  food.  At  all  events  they  are 
not  so  much  so  as  rabbits.  They  certainly  answer  the 
description  of  animals  ferse  naturae.  They  are  not  pro- 
tected by  any  statute,  but  on  the  contrary  have  been 
declared  by  the  legislature  to  be  a  nuisance  to  the  neigh- 
hood  where  they  are.  That  being  so^  it  is  quite  clear 
no  person  can  daim  a  right  to  have  them  resort  to  his 
lands,  nor  can  any  person  become  a  wrong  doer  by 
.  preventing  their  so  doing.  KeeUe  v.  Hickeringill{a)  bears 
a  stronger  resemblance  to  the  present  than  any  other  case, 
but  it  is  distinguishable.  There  it  was  decided,  that  an  ac* 
tion  on  the  case  lies  for  discharging  guns  near  the  decoy 
pond  of  another,  with  design  to  damnify  the  owner  by 
frightening  away  the  wild  fowl  resorting  thereto,  by  which 
the  wild  fowl  are  frightened  away  and  the  owner  damni- 
fied. But  in  the  first  place  it  is  observable,  that  wild  fowl 
are  protected  by  the  statute  25 H.  8.  c.l\*;  that  they 
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1824.       constitute  a  known  article  of  food,  and  that  a  persoo 
'       keeping  up  a  decoy  expends  monqr  and  employs  skill 

agamit       in  taking  that  which  is  of  use  to  the  public     It  b  a  pro- 
fitable mode  of  employing  his  land,  and  was  oonsidered 
by  Lord  Holt  as  a  description  of  trade.     That  ctM^ 
therefore^  stands  on  a  difierent  foundation  from  tiui. 
All  the  other  instances  which  were   referred  to  io  the 
argument  on  the  part  of  the  plaintiff^  are  cases  of  ani- 
mals specially  protected  by  acts  of  parliament,  or  whidi 
are  clearly  the  subject  of  property.    Thus  hawks,  falcons 
swans,  partridges,  pheasants,  pigeons,  wild  ducks^  mtl- 
lards,  teals,  widgeons,  wild  geese,  black  game,  red  gamc^ 
bustards,  and  herons,  are  all  recc^niscd    by  di£&reBt 
statutes  as  entitled  to  protection,  and,  consequently,  in 
the  eye  of  the  law,  are  fit  to  be  preserved*     Bees  are 
property,  and  are  the  subject  of  larceny.      Fisheries  are 
totally  different.     The  fish  can  do  no  harm  to  any  one^ 
and  constitute  a  well  known  article  of  food.     Upon  die 
ground,  therefore,  that  the  plaintiff  had  no  proper^  ia 
these  rooks,  that  they  are  birds  ferae  naturse  dcstructife 
in  their  habits,  and  not  protected  either  by  common  law 
or  statute,  and  that  the  plaintiff  is  at  no  expence  witb 
regard  to  them,  we  are  of  opinion  that  the  plaintiff  had 
no  right  to  insist  upon  having  them  in  his  neighboar- 
hood,  and  that  he  cannot  maintain  this   action.    The 
rule  for  arresting  the  judgment  must  therefore  be  made 
absolute. 

Rule  absolulei 
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1824. 

Ken  WORTHY  against  Schofield. 

SPECIAL  assumpsit  against  the  defendant,  for  not  Atauleof 
.  goods  by  wic- 

taking  away  a  carding  engine,  purchased  by  him  at  Uon,  certain 
an  auction,  agreeable  to  the  conditions  of  sale,  (which  ^^  ,,ere  reid 
were  set  out,)  in  consequence  whereof  it  was  resold  at  aim  com- 
a  loss.     Plea,  non  assumpsit     At  the  trial  before  HoU  ^*^^! 
rqydJ.f  at  the  Zaucflf^to- Summer  assizes,  1823,  it  ap-  **^^***^ 
peared  that  the  engine  in  question  was  put  up  to  sale  •g^^  for  the 


by  auction,  among  a  variety  of  other  things ;   the  sale  the  highest  bid- 

der  for  a  lot» 

was  subject  to  certain  conditions,  which  were  read  by  andtheauo- 

the  auctioneer  before  the  biddings  commenced,  but  they  downth^price 

were  not  attached  to  the  catalogue  or  referred  to  by  it.  i^t'g*^^,^* 

One  Luke  Winterhotionij  as  agent  for  the  defendant,  was  jiPP^to  that 

the  highest  bidder  for  the  engine,  and  it  was  knocked  logue:  Held, 

down  to  him,  and  the  auctioneer  wrote  his  name  and  the  goods  by  auc- 
tion are  withiB 

price,  1 05/.,  against  that  article  in  the  catalogue.     For  the  S9  Car.  s. 
the  defendant  it  was  objected,  first,  that  the  statute  of  that  no  suffi- 
frauds  was  not  satisfied  by  writing  down  the  name  of  diimof^heb»I 
the  agent  of  the  purchaser :  secondly,  that  the  conditions  ^^^g^^^^ 
of  sale  were  part  of  the  bargain^  and  not  being  annexed  ^on,the  con- 
to  the  catalogue  the  signature  to  the  latter  did   not  not  being  an- 

7^  -  nexedtothe 

amount  to  a  signature  of  a  note  or  memorandum  of  the  catalogue  Had 
bargain,  within  the  meaning  of  the  1 7th  section  of  nexed,  it  would 
29  Car.  2.  c.  S.  The  learned  judge  overruled  the  first  puTdown  the 
objection,  but  reserved  the  second  point,  and  the  plain-  J^S^of  W^Jai. 
tiffhaving  obtained  a  verdict,  Cross  SeTJt.^  in  Michaelmas  ^Pfj"^,*^^ 
term,  obtained  a  rule  nisi  for  a  nonsuit  or  a  new  trial ; 
against  which 

J.  Williams  now  shewed  cause.  The^second  question 
now  before  the  Court  is  certainly  very  important,  as  it 
rcsi>ects  the  validity  of  all  sales  by  auction.  The  first 
objection  was  overruled  at  the  trial    and  it  appears  by 

Fhillimcre 


SpiianftUK 
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Baylky  J.  It  has  been  decided  by  many  cases,  that  1 824. 
ia  sales  of  land  by  anctuHi  the  auctioneer  is  airent  for  .  - 
bpth  the  vendor  and  vendee,  and  that  such  auctions  are  a^pmu 
within  the  statute  of  frauds.  Walker  v.  Comtakie  (a), 
^Emmerzion  v.  Heelis  (6),  While  v.  Proctor  {c\  Kemeys  v. 
Proctor,  {d)  Now,  the  language  of  the  seventeenth 
section  of  the  statute  of  frauds,  relating  to  sales  of 
goods,  is  in  substance  the  same  as  that  of  the  fourth  seo 
tion,  relating  to  sales  of  land.  The  only  difference 
being,  that  the  latter  speaks  of  an  agreement^  the  former 
of  a  bargaiiu  The  word  bargain  means  the  terms  upon 
which  parties  contract^  and  it  appears  by  Saunderson  v. 
Jackson  {e)  that  in  order  to  satbfy  the  statute  the  signa- 
ture  must  either  be  to  some  written  document,  contain* 
ing  in  itself  the  terms  of  the  bargain,  or  connected 
with  some  other  document  which  does.  Then  comes 
Hinder.  WhUehousCf  in  which  Lord  EUenborough^  after 
time  taken  for  consideration,  delivered  it  as  his  opinion^ 
that  an  auctioneer  had  not  satisfied  the  requisitions  of 
the  statute  by  signing  the  name  of  the  purchaser  to  the 
catalogue,  that  not  being  connected  with,  or  refer* 
ring  to,  the  conditions  of  sale.  In  the  present  case 
nothing  was  said  at  the  time  when  the  engine  was  put 
up,  as  to  the  terms  upon  which  the  sale  was  to  proceed* 
The  very  mischief  contemplated  by  the  statute  might 
occur  ii^  such  a  case  as  this.  There  is  abundant  room 
for  fraud  and  perjury,  respecting  the  conditions  of  sale« 
Inasmuch,  therefore,  as  there  was  not  any  memoran- 
dum of  the  terms  of  the  bargain,  signed  by  the  parties, 
I  think  that  the  case  is  within  the  29  Car.  2.  c.  S.  5. 17., 
and  that  a  nonsuit  must  be  entered. 

(a)  IB.^P,  306.  (b)  2  Taunt.  38. 

(c)  4  Taunt.  209.  (d)  SV.^B.  57. 

(ff)  2B.iP.iiS9. 
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PRINCIPAL    MATTERS. 


ABATEMENT. 
See  Pleading,  43.    Practice,  17. 

ACTION  ON  THE  CASE. 

1.  Where  a  lease  of  premises  de- 
scribed them  as  abutting  on  **  an 
intended  way  of  thirty  feet  wide ;" 
which  was  not  tlien  set  out,  and 
the  soil  of  which  was  the  property 
of  the  lessor ;  and  an  under  lease 
was  granted,  describing  the  pre- 
mises as  **  abutting  on  an  intended 
lyay,"  not  mentioning  the  width: 
Held,  that  the  under  lessee  was 
entitled  to  a  convenient  way  only, 
and  could  not  maintain  an  action 
against  the  owner  of  the  soil  for 
narrowing  the  road  to  twenty-seven 
feet,  no  actual  injury  having  been 
sustained.  The  under  lease  was 
of  premises,  "  together  with  all 
ways  thereunto  appertaining."  A 
right  of  way  over  the  original  les- 
sor's soil  would  not  pass  by  those 
words.  Per  Holroyd  J.  Hard' 
ing  V.  JViisony  T.  4-  G.  4.  Page  96 

2.  In  case  for  obstructing  the  plain- 
tiff's ancient  windows,  it  appeared 
that  the  plaintiff  and  defendant 
had  premises  adjoining  each  other ; 
the  plaintiff's  house  was  about  four 
Vol.  XL 


ACTION  ON  THE  CASE- 

feet  within  the  boundary  of  her 
premises..  Some  witnesses  had 
known  it  for  thirty-eight  years, 
and  during  all  that  time  there  had 
been  windows  looking  towards  the 
adjoining  premises.  For  a  long 
series  of  years  before  the  defendant 
purchased  them,  those  premises 
had  belonged  to  a  family  living  at 
a  distance,  and  it  was  not  proved 
that  any  member  of  that  family 
had  ever  seen  them,  and  they  had 
been  occupied  by  the  same  tenant 
for  the  last  twenty  years.  About 
two  years  before  the  action  brought, 
defendant  purchased  them  and  built 
ahouse,  thereby  darkening  theplain- 
tiff's  rooms :  Held,  that  the  circum- 
stance  of  plaintiff's.house  not  being 
at  the  extremity  of  her  premises, 
did  not  affect  the  question,  and 
that  afler  an  enjoyment  of  thirty- 
eight  years,  in  the  absence  of  any 
contradictory  evidence,  the  win- 
dows  were  to  be  considered  as  an« 
cient  windows,  and  that  plaintiff 
consequently  was  entitled  to  re- 
cover.    Cross  V.  LewiSf  E*  6  G.  4. 

Page  686 

S*  It  is  a  good  defence  to  an  action 

for  a.moiicioud.  arrest,  that  the  de- 

S  0  fendani 


AlfelENt  LiOKTTS. 

ADMIRALTY  COURT. 

"nie  Court  of  Admiraltjr  have,  ii 
cauae  ofpoHapssioD,  jurisdiction  to 
take  ft  vessel  from  a  mere  wrong 
doer,  and  to  deliver  it  to  the  right- 
ful owner;  and,  tbereforei  where 
it  appeared  upon  a  rule  nisi  for  a 
prombitjon  to  restrain  the  admi- 
ralty court  from  proceeding  in  a 
cause  of  possession,  that  the  proc- 
tor for  the  defendants  had  merely 
auerted  them  to  be  owners  gene- 
rally, and  the  other  party  had  put 
in  an  pUegation,  by  which  it  ap- 
peared that  be  was  the  registered 
owner,'  and  that  the  vessel  had 
Wrongfully  come  into  the  poMes- 
sion  of  the  defendants,  and  the 
letter  had  not  pleaded  any  titit?, 
the  Court  discharged  the  rule  for 
«  prohibition.  In  the  Matter  of 
Btanthard  and  OtAert,  T.  4  G.  4. 
PageSi^ 

ADVOWSON. 


AFFIDAVIT  TO  HOLD  TO 

BAIL. 

See  Practicb,  IS. 


AGREEMENT. 
&«  Assumpsit,  5.   PAHTNEESitrp,  2. 

ALIEN. 

Children  bora  in  the  United  States 
of  America  since  the  recc^itlon 
of  their  itidependencoi  of  patents 
born  there  before  that  time,  pnd 
continuing  to  reside  there  afier- 
waids,  are  aliens,  and  cannot  in- 
herit lands  in  this  countrv.  Doe 
d.  Thomas  and  Frances  Mary,  his 
Wife,  V.  Addam,  E.  5  G.i.       779 

ANCIENT  LIGHTS. 
Sei  Atr'tlav  ott  -rnt  CaM,  K 


ANNuM. 


m 


1.  The  memorial  of  an  annuity  tdntt 
contain  the  Christian  name  of  flie 
subscribing  witnesa  to  the  ietfu- 
rities.  The  initial  of  the  Cbriilkn 
name  is  not  Sufficient.  CK^K  v. 
Juries,  T.*G.  4.  Pti^  1 

2.  It  was  agreed  between  the  gnmw 
of  an  annuity  and  the  grantee  that 
the  latter  should  advance  b  apidcffic 
ium  of  money  upon  anbtiity,  (to 
]aeld  to  the  grantee  7  per  dent, 
per  annum,)  secured  upon  Tkilded 
estates,  of  which  the  grati^r  was 
tenatit  for  life,  atid  that'  for  se- 
curing the  sum  advancffdl  certain 
policies  of  assuratice  idrekdy  ef- 
fected on  his  life,  shouldb^  align- 
ed to  the  grantee.  Tne  idiiiaal 
premiums  of  these  {iolfci^  li^re 
considerably  less  than  tUo^  WBIch 
would  have  been  payable  it  itew 
policies  had  been  ewectH.-  The 
amount  of  thd  mitiiitd  ■titfas'  pay- 
able was  fixed  at  a  sutn  cdUnkMed 
of  7  per  cent,  up^n  the  prfnislpal 
sum  advanced,  and  the  Amotnlt  of 
the  ciUnual  premiudis  payalfitj' on 
the  policies  to  be  aasigned;  and 
in  the  deed  of  grant  thii  waa'atated 
to  be  the  annuity  granted.  The 
policies  ware  a&signed  by  s  sepa- 
rate deedl  and  there  was  a  stipiil 
iation  in  it  that  they  should  be're- 
Bsslgned  to  the  grantor  wheD^er 
he  redeemed  the  annalhr.  Itl'tho 
memorial,  the  principal  sum'  ad- 
vanced was  stated  to  be  the  con- 
■ideration  paid,  and  the  annUitr  to 
be  the  ntinual'  payment  reserved 
by  the  deed,  but  the  BisinimAit 
of  the  policies  was  not  mention^ : 
Held  that  it  was  not  niecessar^  to 
mention  the  latter  deed  in  the  me- 
morial, and  that  the  principal  sum 
advanced  was  properly  stated  to  be 
the  consideration  paid  for  the  xa- 
naity.    Morrit'y.  Jonet,  T.  4C;4. 

.  Iff'  tb^'  mAbSorittI  of  tit'  aiMnil^, 
3  Q  2  enroUed 


applies  only  to  annuities  granted 
for  pecuniary  consideration,  and 
therefore  where  by  marriage  set- 
tlement 10,000/.  was  to  be  paid 
by  the  father  of  the  wife  to  trus- 
tees upon  trust  to  pay  the  interest 
to  the  husband  for  life;  and  the 
father  died  without  having  paid 
the  principal  to  trustees,  and  his 
affairs  being  embarrassed,  and  it 
being  uncertain  whether  there 
would  be  BufBcient  to  pay  his 
debts,  the  husband  agreed  to  ac- 
cept in  heu  of  the  10,000/.,  5000/. 
and  an  annuity  of  125/.  payable 
during  his  life :  it  was  held,  that 
such  annuity  granted  by  the  exe- 
cutors of  the  father  did  not  re- 
quire to  be  enrolled  by  the  statute 
£3  0.3.  c.  141.  Blake  y.Atlertoll, 
£.  5  G.  4.  875 

APPEAL. 
1.  By  the  eighth  section  of  the  ge- 
neral inclosure  act,  (41  G.3.  C.I09.) 
when  complaints  are  made  against 
public  roads  set  out  by  a  commis- 
Honer,  he  and  a  justice  are  to  hear 
them,  andjinaliy  direct  what  is  to 
be  done;  and  by  the  tenth  sec- 
tion, private  roads  are  to  be  set 
out,  subject  to  the  same  prori. 
lions  as  are  contained  in  the  eighth 
section  respecting  public  roads.  A 
prirate  inclosure  act,  in  which  the 
general  inclosure  act  was  recited. 


APPROPRIATION. 


ARBITRAMENT. 
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stituting  the  firm   of  a   London 
banking-house,  conditioned  for  re- 
mitting money  to  provide  for  bills, 
and  for  the  repayment  of'  Mieh 
sums  as  the  London  bankers  mllght 
advance    on    account  of  persons 
constituting  the  firm  of  the  coun- 
try banking-house^  or  any  of  them, 
associated  or  not  with  other  per* 
sons.    One  of  the  partoen  in  the 
country  bank  died,  a  condderable 
balance  being  then   due   to   the 
London  bankers.   It  was  the  course 
of  business  between  the  two  houses 
for  the  London  bankers  to  send  in 
to   the   country  bankers  monthly 
accounts  of  receipts  and  payments. 
In  the  month  following  the  death 
of  the  deceased  partner,  the  Lon- 
don bankers  received  sums  in  pay- 
ment more  than  sufficient  to  dis- 
charge the  balance  then  due ;  but 
during  the    same   time   they   ad- 
vanced money  on  account  of  the 
country     bankers    to     an     equal 
amount.     In  the  first  Instance  the 
London  bankers  entered  in  their 
books  all   receipts  and  payments 
made  after  the  death  or  the  de- 
ceased partner  to  the  account  of 
the   old   firm,   but   they   did   not 
transmit  any  account  to  the  coun- 
try bankers  until  two  months  after 
the  death  of  the  deceased  partner, 
and  then  they  transmitted  two  dis- 
tinct accounts;   one   the  account 
of  the  old  firm,  made  up  to  the 
day  of  the  death  of  the  partner ;  j 
and  another,  a  new  account,  con- 
taining all  payments  and  receipts 
subsequent  to  that  time :    Held, 
that  the  entries  in  the  books  of 
the  London  bankers  did  not  amount 
to  a  complete  appropriation  by  them 
of  the  several  payments  to  the  old 
account,    such  appropriation  not 
bein^  complete  until  it  was  com- 
nmnicated  to  the  party  to  be  af- 
fected by  it;   and  therefore  that 
the  London  bankers,  notwithstand- 
ing those  entries,  were  entitled  to 


apply  the  payments  received  sub- 
sequently to  the  death  of  the  de- 
ceased partner  to  the  debt  of  the 
new  firm.  Simson  and  Others  v. 
Ingham  (tnd  Others,  T.  4  G.  4. 

Page  65 

ihlBITRAMENT. 

1.  The  declaration  stated  that  the 
plaintiff  and  defendant,  by  artides 
of  agreement,  (reciting  that  several 
actions,  arising  out  of  the  same 
transaction,  had  been  brought  and 
defended  by  the  plaintiff  and  defend- 
ant G.  A,  and  D.  A.,  and  that  in 
one  of  them  the  assignees  of  one 
</.  T.  a  bankrupt  recovered  against 
the  now  plaintiff  2500/.  and  that 
disputes  existed  between  the  now 
plaintiff  and  defendant  respecting 
the  value  of  the  goods  ana  stock 
which  each  had  received  from  a 
certain  farm,  and  also  concerning 
the  proportion  which  each  waa  to 
pay  of  the  said  sum  of  2500^«,  ac- 
cording to  an  agreement  entered 
into  between  them  before  the  trial, 
and  also  concerning  the  costs  of 
bringing  and  defenmng  the  actions 
above  mentioned,)  submitted  them- 
selves to  the  award  of  J.  T,  J,  IL 
and  T.  C  respecting  the  said  mat- 
ters.    That  the  arbitrators  taking 
the  said  matters  into  consideration, 
awarded  that  the  defendant  should 
pay  the  plaintiff  444/. ;  that  five- 
eighth  parts  of  the  costs  of  the 
several  actions  before  mentioned 
should  be  paid  by  the  plaintiff, 
and  three-eighths  by  the  defend- 
ant ;   that  the  sums   already  ex- 
pended by  either  of  them  should 
be  allowed  as  part  payment  of  his 
proportion;  and  that  when  the  sum 
of  444/.  and  the  costs  were  paid, 
mutual  releases  should  be  given. 
On    demurrer:    Held,'  that    the 
plaintiff  was  entitled  to  recover; 
for  that  as  to  the  first  part  of  the 
award,  nothing  appeared  on  the 
S  Q  S  declar- 


ASSUMPSIT. 

ranty  in  that  particular.  Held, 
that  the  action  could  not  be  main- 

•  tainedy  the  inBtrument  first  men- 
tioned being  void  by  the  S4  6.  S. 
c.  68.  «.  14.  Kain  v.  Old  and 
Othersy  Executors^  H.  4  &  5  G.  4. 

Page  627 

11.  In  assumpsit  for  money  had  and 
received,  it  was  proved  that  Yior- 
motUh  has  been  a  borough  from  time 
immemorial,  and  that  until  the  time 
of  Queen  Anne^  the  chief  officers 
of  the  corporation  were  two  bai- 
liffs ;  and  various  charters  had  con- 
firmed to  them  all  the  fees  before 
received    by   them.      By  statute 

-  1  Ann*  st,  2.  c.  7.  all  fees  payable 
to  the  baili£&  were  to  become  pay- 
able to  the  mayor  when  the  style 
of  the  corporation  should  be 
changed,  which  was  done  by  char- 
ter in  the  following  year.    At  a 

-  meeting  duly  holden  before  the 
defendant,  then  mayor,  (he  being 
by  virtue  of  his  office  a  justice  of 
the  peace)  and  another  justice  for 
granting  and  renewing  tlie  licences 
of  publicans,  the  plaintiff  applied 

-  to  have  his  licence  renewea,  and 
upon  having  it  done,  was  required 
to  pay,  amongst  otlier  fees,  the 
sum  of  45.  to  the  mayor,  which 
was  proved  to  have  been  regularly 
paid    for   a  period    of   sixty*five 

.  years:  Held,  first,  that  the  de- 
fendant was  not  entitled  to  take 

-  any  such  fee ;  for  the  payment  for 
sixty-five  years  did  not  raise  a  pre- 
sumption that  it  had  been  imme- 
morially  paid  to  the  baili£&  or 
mayor  of  Yarmouth^  inasmuch  as 
licences  were  not  granted  until 
the  reign  of  Ed.  6.,  and  the  de- 
fendant, as  justice  of  peace,  was 

-  not  entitled  to  any  fee  for  granting 
the  licence.  Secondly,  that  the 
defendant  was  not  entitled  under 
the  24  G.  2.  c.  44.  to  notice  of  the 
action  about  to  be  brought  against 
him,  for  that  the  fee  could  not 
have  b6en  taken  by  him  as  a  jus- 
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tice,  colore  officii.  Thirdly,  that 
the  payment  was  not  voluntary,  so 
as  to  preclude  the  -plaintiff  from 
recovering  the  money  in  this  ac- 
tion. Morgan  v.  Palmer^  E. 
5  G.  4.  Page  729 

ATTORNEY. 

1.  The  attorney  to  a  commission  of 
bankrupt  applied  to  the  attorney 
of  a  mortgagee  of  premises  be- 
longing to  the  bankrupt  to  join  in 
the  sale  of  the  mortgaged  pre- 
mises. The  mortgagee  having 
consented,  her  attorney  requested 
the  bankrupt's  attorney  to  prepare, 
on  the  part  of  the  mortgagee,  re- 
quisitions to  the  commissioners  of 
bankrupt,  to  ascertain  the  amount 
of  principal  and  interest  due  upon 
the  mortgage,  &c.  The  latter  did 
so.  The  sale  did  not  afterwards 
take  effect.  In  an  action  brought 
by  the  bankrupt's  attorney  against 
the  mortgagee's  .attorney  for  the 
amount  due  for  the  business  done» 
it  was  held  that  the  question  was 
properly  submitted  to  the  jury, 
whether  the  credit  was  given  to 
the  defendant ;  and  the  jury  hav- 
ing found  that  it  was,  that  the  at- 
torney was  liable,  although  at  the 
time  when  the  business  was  done, 
it  was  known  to  be  done  for  the 
benefit  of  the  mortgagee.  Scrace, 
GenLf  one,  Sfc.  v.  Whittington^ 
Gent,  one,  Sfc.  T.^G.4f.  11 

2.  An  attorney  has  a  lien  upon  pa- 
pers belonging  to  a  bankrupt,  not 
only  for  his  bill  for  business  done, 
but  for  the  costs  of  an  action 
brought  against  the  bankrupt  sub- 
sequently to  the  issuing  of  the 
commission,  to  recover  the  amount 
of  liis  bill.  Lambert  v.  Buckmas" 
ter.  H.^SfSG.^.  616 

S.  A  communication  made  by  a 
client  to  his  attorney,  not  for  the 
purpose  of  asking  his  legal  advice, 
but  to  obtain  information  as  to  a 

matter 
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due  to  the  concern,  passed  to  his 
^igneesy  being  in  the  order  and 
disposition  of  the  bankrupt  within 
the  intent  and  meaning  of  the 
21  Jac.  1.  c.  19.  «.  11.  Ex  parte 
Enderbyf  in  the  Matter  qf  Gilpin^ 
M.  4  G.  4.  Page  389 

4>  An  agreement  between  A.f  a  mer- 
chant, and  B.^  a  broker,  that  the 
latter  should  purchase  goods  for 
the  former,  and,  in  lieu  of  broker- 
Age,  should  receive  for  his  trouble 
1^  certain  proportion  of  the  profits 
furising  from  the  sale,  and  should 
iiear  a  proportion  of  the  losses, 
does  iiot  vest  in  B.  any  share  in 
fhe  property  so  purchased,  or  in 
the  proceeds  of  it,  although  it  may 
render  him  liable  as  a  partner  to 
third  persons.  Smith  and  Anothery 
Assignees  v.  Watson  and  Anothery 
Jlf.4G.4.  401 

^  Where  A.  bought  goods  of  a  tra- 
der who  had  previously  committed 
an  act  of  bankruptcy,  and  paid  for 
them  bonfii  fide  without  knowledge 
of  the  bankruptcy :  Held,  that  the 
assignees  under  a  commission  is- 
sued asainst  the  seller,  could  not 
maintam  trover  for  the  goods,  the 
payment  being  protected  by  the 
l«/<zc.l.  c.  1,5.  f.  14.  Cash  and 
Anothery  Assignees^  v.  Youngy  M. 
4G.4.  418 

6.  A  customer  was  in  the  habit  of  in- 
dorsing and  paying  into  his  ban- 
kers' hands  bills  not  due,  which,  if 
approved,  were  immediately  en- 
tered (as  bills)  to  his  credit,  to  the 
full  amount,  and  he  was  then  at 
liberty  to  d^aw  for  that  amount  by 
checks  on  the  bank.  The  ,cus- 
topaec  was  charged  with  interest 
upon  all  cash  payments  to  him  from 
tlie  time  when  made,  and  upon  all 
payments  by  bills  from  the  time 
virhen  they  were  due  and  paid ;  and 
had  credit  for  interest  upon  cash 
paid  into  the  bank  from  the  time 
of  the  payment,  and  upon  bills 
p^id  in  fron^  the  time  when  the 


amount  of  them  was  received.  The 
bankers  paid  away  such  bills  to 
their  customers  as  they  tliought  fit. 
The  bankers  having  become  bank- 
rupts, it  was  held,  that  the  customer 
might  maintain  trover  against  their 
assignees  for  bills  paid  in  by  him, 
and  remaining  in  specie  in  their 
hands,  the  cash  balance,  indepen* 
dently  of  the  bills,  being  in  favour 
of  the  customer  at  the  time  of  the 
bankruptcy.  Thompson  and  Others 
y.  Giles  and  Others,  Auigneesy  M* 
4G.4.  Page  ^22 

7.  Declaration  in  assumpsit  by  the 
assignees  of  a  bankrupt,  stated  that 
the  defendant  was  indebted  to  the 
bankrupt  before  his  bankruptcy  in 
ICXXtf.  for  goods  sold,  &c.and  con- 
cluded by  stating  that  the  plaintiff 
had  sustained  damage  to  that  ex- 
tent. Plea,  that  before  the  bank- 
ruptcy upon  an  account  stated 
between  the  bankrupt  and  the  de« 
fendant>  the  latter  was  found  to  be 
indebted  to  the  bankrupt  in  the 
sum  of  400/.,  for  which  said  turn 
the  bankrupt  drew  a  bill  upon  the 
defendant,  which  the  defendant 
accepted  for  and  on  account  of  the 
said  several  promises  in  the  declare 
ation  mentioned,  by  reason  where- 
of the  defendant  became  liable 
to  pay  the  biU.  The  plaintiff  hav- 
ing replied  over,  it  was  held  upon 
demurrer  to  the  Feplication,  that 
the  plea  was  bad,  inasmuch  as.  it 
was  pleaded  to  the  whole  of  the 
demand,  and  the  givinc  of  a  bill 
for  400^.  was  not  in  point  of  law 
a  satisfaction  of  1000/.,  the  amount 
of  the  debt  claimed.  Thomas  and 
Another,  Assignees,  v.  Heaihom, 
M  4  G.  4.  477 

8»  A.  and  B.  having  been  in  partner- 
ship, dissolved  it  on  the  14th  of 
Juli/y  the  dissolution  was  adver- 
tised on  the  17th,  on  the  16th  a 
bUl  was  drawn  in  Uie  names  of  A» 
and  Bm  which  was  accepted  and 
paid  by  C.  without  consideration; 

C.  after- 


mission,  Moody  v.  King  and  Por- 
ter, H.i&5C.*.  Page  558 
S-  In  an  sction  for  goods  sold  and 
delivered,  brought  by  the  assignees 
of  A,,  against  whom  a  commMsioa 
oi  bankruptcy  issued,  on  the  pe- 
tition of  certain  persons,  who  al- 
leged tliBt  a  debt  was  due  to  them 
as  assignees  of  B,  a  bankrupt : 
Held,  that  the  petitioning  creditor's 
debt  was  sufficiently  proved  by  the 
production  of  the  proceedings 
under  the  commission,  (no  notice 
of  an  intention  to  dispute  it  having 
been  given,)  and  that  it  was  not 
incumbent  on  the  plaiutifK  to  give 
any  other  evidence,  that  the  pe- 
titioning creditors  were  the  as- 
signees of  iJ.  Skaife,  Atsignee,  v. 
Hoviard,  H.i&5G.i.  560 

10.  An  attorney  has  a  lien  upon  pa- 
pers belonging  to  a  bankrupt,  not 
only  for  his  bill  for  business  done, 
but  for  the  costs  of  an  action 
brought  against  the  bankrupt,  sub- 
sequently to  the  issuing  of  the 
commission,  to  recover  the  amount 
of  his  bill>  Lambert  v,  Buckmasttr, 
H.i&5G.i.  616 

11.  In  an  action  by  original,  if  the 
defendant  does  not  appear,  the  bail- 
bond  is  forfeited  on  tfie  quarto  die 

f)OSt,  the  other  four  days  being  al- 
owed  merely  ex  gratia ;  and  there- 
fore where  a  commission  of  bank- 
ruptcy issued  against  one  of  the 
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.  on  the  face  of  it  purported  to  bear 
date  on  the  31st :  it  was  held  to  re- 
quire only  a  stamp  of  2; .,  which  is 
imposed  by  55  G.  S.  c.  184.  on  bills 
for  that  sura,  not  exceeding  two 
months  after  date.  The  word 
''  date,"  as  there  used  meaning  the 
period  of  payment  expressed  on  the 
face  of  the  bill.  Upstone  and 
Another  v.  Marchant,  T.  4  G.  4?. 

Page  10 
2.  A  customer  was  in  the  habit  of 
indorsing  and  paying  into  his  ban- 
kers' hands  bills  not  due,  which, 
if  approved,  were  immediately  en- 
tered (as  bills)  to  his  credit,  to  the 
full  amount,  and  he  was  then  at 
liberty  to  draw  for  that  amount  by 
checks  on  the  bank.  The  cus- 
tomer was  charged  with  interest 
upon  all  cash  payments  to  him 
from  the  time  when  made,  and 
upon  all  payments  by  bills  from 
the  time  when  they  were  due  and 
paid;  and  had  credit  for  interest 
upon  cash  paid  into  the  bank  from 
the  time  of  the  payment,  and  upon 
bills  paid  in  from  the  time  when 
the  amount  of  them  was  received. 
The  bankers  paid  away  such  bills 
to  their  customers  as  they  thought 
£u    The  bankers  having  become 

•  bankrupts,  it  was  held,  that  the 
customer  might  maintain  trover 
against  their  assignees  for  bills  paid 
in  by  him,  and  remaining  in  specie 
in  their  hands,  the  cash  balance, 
independently  of  the  bills,  bein^  in 

.  favour  of  the  customer  at  the  time 
of  the  bankruptcy.     Thompson  and 

'  Others  v.  Giles  tnd  Others^  As- 
signeeSf  Af.  4  G.  4.  422 

S»  In  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange, 
whereof  E.  S,  was  the  payee,  the 
plaintiff  proved  that  a  person  call- 
ing himself  E.  S.  came  to  C,  hav- 
ing in  his  possession  the  bill  in 
question,  and  also  a  letter  of  in- 
troduction (proved  to  be  genuine) 
which  was  expressed  to  be  given 


to  a  person  introduced  to  the  writer 
as  E.  S.,  and  also  another  bill  of 
exchange,  drawn  by  the  writer  of 
that  letter.  The  bearer  of  these 
documents,  afler  remaining  ten 
days  at  C,  during  which  time  he 
daily  visited  the  plaintiff,  indorsed 
to  him  the  bill  in  question,  and  re- 
ceived value  for  it,  and  also  a 
letter  of  credit:  Held,  that  this 
was  evidence  of  the  identity  of 
this  person  with  £•  S.  the  payee  of 
the  bill,  &c.  in  the  absence  of  any 
evidence  in  answer,  sufficient  to 
justify  a  verdict  for  the  plaintiff. 
Btdkeley  and  Others  v.  Butler^  in 
Error,  M.  4  G.  4.  Page  484 

4.  Declaration  upon  a  bill  of  ex- 
change drawn  by  the  plainti^  upon 
oneF.  fF.,  indorsed  by  the  plain- 
tiffs to  defendant,  and  re-indorsed 
by  him  to  the  plaintiffs.  Averment, 
that  at  the  time  of  the  drawing  of 
the  said  bill,  and  of  the  indorse- 
ment by  the  defendant  to  the  plain- 
tiffs it  had  been  agreed  between 
them  that  the  name  of  the  defend- 
ant should  be  indorsed  upon  the 
bill  as  a  security  to  the  plaintiffs 
for  the  due  payment  thereof  by 
JP.  1V*y  and  that  the  bill  was  so  in- 
dorsed by  the  defendant .  under 
such  agreement,  and  for  such  pur- 
pose only,  and  that  the  plaintiffii 
took  and  received  the  bill  in  satis- 
faction of  such  debt  of  the  said  F. 
JV.y  upon  the  faith  that  the  defend- 
ant would  indorse  the  same  as  such 
security,  and  that  the  indorsement 
by  plainti£&  was  made  without  any 
consideration,  and  for  the  purpose 
only  of  procuring  the  indorsement 
of  the  defendant,  and  making  the 
bill  negotiable.  Averment,  that  the 
bill  was  presented  to  F.  W^  and 
that  he  refused  to  pay,  and  that 
notice  of  such  refusal  was  given  to 
the  defendant,  and  he  thereby  be- 
came liable  to  pay»  and  being  li- 
able, promised:  ti^i  upon  de- 
murrer, tl^  jfjl^i^  itclaration  was 


not  mwnUinable,  inumuch  as  then 
waa  not  anjr  conrideration  for  the 
defendant's  indonement  Britten 
and  Another  v.  ITebb,  M.4G.4. 
Page  483 

BOND. 

I.  A  bond  waa  given  by  country 
banLen  to  the  several  persons  con- 
stituting the  firm  of  a  London 
banlcing-hoUBe,  conditioned  for  re- 
mitting money  to  provide  for  bills, 
and  for  the  repayment  of  sucli 
sums  as  the  London  bankers  might 
advance  on  account  of  persons 
constituting  the  firm  of  the  country 
banking-house,  or  any  of  them,  as- 
lociated  or  not  with  other  persons. 
One  of  the  partners  in  the  country 
bank  died,  a  considerable  balance 

'  being  then  due  to  the  London 
bankers.  It  was  the  coorse  of 
business  between  the  two  bouses 
ftr  the  London  bankers  to  send  in 
to  the  country  bankers  monthly 
accounts  of  receipts  and  payments. 
In  the  month  foUowing  the  death 
of  the  deceased  partner,  the  Lon- 
don bankers  received  sums  in  pay- 
ment more  than  sufficient  to  dis- 
charge the  balance  then  due ;  but 
during  the  same  time  they  ad- 
vanced money  on  account  of  the 
country  bankers  to  an  equal 
amount.    In  the  first  instance  the 


BOND. 


BROKER. 


969 


it  was  not  to  operate  aa  a  deed 
notil  a  given  event  happened. 

It  is  not  necessary  in  a  declar- 
ation upon  a  post  obit  bond,  to 
aver  the  death  of  the  person  upon 
whose  death  the  money  secured  by 

.  the  bond  waa  to  become  payable. 
A  post  obit  bond  (upon  which 
a  forfeiture  has  taken  place)  is  not 
within  the  statute  of  the  8  &  9  W.  S. 
c.  11. ;  and  therefore  it  is  unneces- 
sary to  suggest  breaches. 

Semble,  That  such  a  bond  is 
within  the  4  &  5  Anne,  c  15.  Mur- 
jfflw,  Administrator^  v.  The  Earl  of 
Stair,  T.^G.4^.  Page  82 

3.  Debt  on  a  bond  conditioned  for 
the  performance  of  an  award,  to 
be  made  within  a  limited  time. 
The  declaration  afler  setting  out 
the  condition,  stated  that  before 
that  time  expired,  the  parties 
to  the  bond  by  deed  agreed  to 
give  the  arbitrators  further  time 
for  making  the  award,  and  that  an 
award  was  made  within  the  ex- 
tended time ;  and  alleged  non- 
performance: Held,  upon  demur- 
rer that  the  action  was  maintain- 
able upon  the  bond.  Greig  v. 
Talbot,  r.4G.4.  179 

4^  Debt  on  bond  conditioned  for  the 
payment  of  money  by  instalments. 
Flea,  that  defendant  by  W.,  as  his 
agent,  made  unlawful  contracts  for 
buying  and  selling  shares  in  the 
public  stocks ;  that  these  contracU 
were  not  specifically  performed, 
but  that  W.,  as  the  agent  of  the 
defendant,  voluntarily  paid  500/. 
lor  difierences  against  tne  form  of 
the  statute,  and  that  for  securing 
.  the  repayment  of  that  money  to 
W^  the  defendant  gave  his  pro- 
missory note  to  JV.,  and  that  long 
after  the  same  became  due,  W. 
indorsed  it  to  the  plaintiffs,  and 
that  the  plaintifb  afterwards  threat- 
ened to  commence  an  action  upon 
the  note  against  the  defendant ; 
and  the.  defendant,  in  fear  of  the 


action>  did,  at  the  request  of  the 
plaintiffs,  i^ive  the  bond  in  ques- 
tion, which  the  plainti&  accepted 
in  lieu  of  the  promissory  note,  and 
the  money  secured  thereby,  they 
well  knowing  that  the  note  had 
been  made  by  the  defendant  on 
the  occasion,  and  for  the  purpose 
in  the  plea  mentioned :  Heidy  that 
this  plea  was  an  answer  to  the  ac- 
tion, inasmuch  as  the  plaintiffii 
took  the  promissory  note  after  it 
was  due,  and  had  notice  of  the 
illegality  of  the  original  consider- 
ation before  the  bond  was  given* 

At  the  trial,  it  appeared  in  evi- 
dence, that  the  note  was  given  to 
JV,  to  cover  a  sum  which  he,  as 
broker,  voas  to  pay  fbr  losses  on 
stock-jobbing  transactions:  Held, 
that  this  evidence  did  not  support 
the  plea,  which  stated  that  the 
note  was  given  to  secure  the  re-pi^- 
ment  of  money  actually  pMd  by 
W»  Amory  and  Another  v.  MetV" 
weather,  H.4f&5G.4}.  Pa^e578 
5.  In  an  action  by  original,  if  the 
defendant  does  not  appearv  the  bail- 
bond  is  forfeited  on  the  quarto  die 
post,  the  other  four  days  beinr 
allowed  merely  ex  gratift;  and 
therefore,  where  a  commission  of 
bankruptcy  issued  against  one  of 
the  bail  to  the  sheriff  after  die 

Suarto  die  post,  but  within  fifur 
ays,  it  was  held  that  the  penalty 
of  the  bond  was  a  debt  proveable 
under  the  commission,  aodd  there- 
fore barred  by  the  certificate. 
Coulson,  Assignee  of  the  Sheriff^  of 
Middlesex,  v.  Hammond  H.  4iSt5 
G.  4.  eS6 


BRmGE. 
See  Indictmknt,  1. 

BROKER. 
See  Part»xii8HIP|  2i 
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tne  nret  menuoaea  snip  ac  u-, 
then  the  second  chwter  should  be 
void :  Held,  that  "  non-arrival" 
meant  non-arrival  within  luch  time 
as  might  answer  the  purposes  of 
the  charter  of  the  second  ship; 
and  that  the  first  ship  not  having 
arrived  in  time  to  answer  those 
purposes,  and  the  delay  not  being 
attributable  to  the  charterers,  the 
charter  of  the  second  ship  was 
void)  and  the  charterers  were  not 
bound  to  provide  a  homeward 
cargo  for  her.  Soamet  and  Ano- 
ther V.  Lonergan  and  Another,  H. 
4&5G.4.  Page  564 

CHURCHWARDENS. 

1.  In  the  parish  of  A.,  two  church- 
wardens were  elected  for  the  town* 
•hip  of  B.,  and  two  others  for  the 
rest  of  the  parish.  Separate  rates 
were  made  for  these  divisions: 
Held,  that  the  churchwardens 
elected  for  the  township  of  B. 
might  maintain  an  action  against 
thetr  predecessors  for  money  re- 
maining in  their  hands,  and  were 
not  bound  to  make  all  the  present 
or  late  churchwardens  of  the  parish 
plaintifis  or  defendants.  Astie  and 
Another  V.  Thomas  and  Another, 
M.  4  G.4.  271 

2.  A  parish  certificate,  purported  to 
be  granted  in  1761  by  A.,  the  only 


CONVICTION. 

hawker,  without  any  licence  so  to 

-  do :  Held,  that  the  conviction  was 
in  the  proper  luni.  The  King  v. 
Webtdeil,  T.  i  G.  4.  Page  1 36 

S.  A   peraon  esposing  to  sale  and 

-  selling  tea  as  a  hawker,  without 
licence,  is  liable  to  the  penalty  in 

Eosedbythe  50  G.  3.  c.41.  upon 
awkera  trading  without  a  licence ; 
although,  even  with  a  licence,  he 
would  be  liable  to  a  penalty  for 
selling  tea  in  an  unentered  place. 

The  defendant  was  convicted  in 
a  penalty  of  \0l.:  Held,  that  it 
was  the  proper  sum.  The  King  v. 
M'GUl.  r. +G.4.  142 

4>  In  a  conviction  under  the  3  G.  4. 
c.  1 10.,  it  is  necessary  that  the  of- 
fence should  appear  to  have  been 
proved  on  the  oath  of  one  or  more 
credible  witnesses,  and  therefore, 
where  the  conviction  stated,  "  that 
R.  A.  was  convicted  of  carrying 
brandy  liable  to  seizure,"  (without 
saying  upon  oath)  and  proceeded, 
"  and  it  is  this  day,  in  like  man* 
ner,  also  proved,  on  the  oath  of 
J,  H.,  that  the  brandy  was  taken 
from  R.  A.,  and  that  he  was  de- 
tained by  an  officer  of  the  navy, 
Sec":  Held,  that  carrying  the 
'  brandy  *m  the  offence,  and  as  that  i 
was  not  stated  to  have  been  proved  i 
on  oath,  the  conviction  was  bad, 
and  that  R.  A.  (having  been  com- 
mitted to  prison),  iras  entitled  to 
be  discharged.  Ex  parte  Aldridge, 
H.ikSG.*.  600 

B,  In  an  information  on  the  5  Ann. 
c.  14.  t.  2.  against  a  carrier  be- 

-  tween  Nomick  and  London,  for 
having  game  in  his  possession  ai 

-  carrier,  it  is  not  necessary  to  aver 
that  the  defendant  is  not  a  person 
qualified  to'  kill  game,  nor  that  he 
had   the   game   in   hie   possession 

•knowingly.  The  evidence  for  the 
prosecution  was,   that  game   was 

■  found  in  the  defendant's  waggon 
at  an  intermediate  place  between 
/iorxoich  and  London :  Held,  that 
Vol..  II. 


COPTRIGHT.        96S 

there  was  sufficient  primfl  facie 
evidence  that  the  defendant  had  it 
in  hig  possession  a»  carrier.  Tha 
evidence  for  the  defendant  was, 
that  his  book-keeper  living  at  that 


place  did  not  know  of  a 

having  been  put  in  ' ' 

the  driver  or  the  waggon  nor  hia 


any  garni 
I.   N^the 


t  in  there.   Neither 


assistant  was  called  as  a  witaeia : 
Held,  that  this  evidence  did  not 
vary  the  case,  and  that  the  de- 
fendant was  properly  convicted  of 
having  the  game  in  hia  possession 
as  carrier.  The  King  v.  Marth. 
E.5G.*.  Pl«e717 

COPYRIGHT. 

An  author  publishes. his  work  In  r 
foreisn  country  in  1814,  and  after- 
ward agrees  to  sell  to  ^.  the  ex- 
clusive right  of  printing  the  same 
work  in  this  country,  but  no  agree- 
ment or  consent  in  writing  was 
then  entered  into.  A  publiihea 
the  work  in  September,  1814,  in 
England.  In  1818  B.  publisbea 
the  same  in  England.  In  18SS^ 
the  author,  by  an  agreement  in 
writing  assigns  to  A.  Ste  excluiive 
right  of  printing  the  work  in  Etuf- 
land:  Held,  that  ^.  didoot,by  the 
parol  consent  given  by  the  author 
m  1814,  acquire  the  exclusive 
right  of  publishing  the  work  in 
England:  secondly,  that  that  could 
not  be  deemed  a  publication  by 
the  autlior,  not  hein^  made  on 
his  account,  or  for  his  benefit: 
Held,  thirdly,  that  the  publicatioo 
by  B.  in  1818  was  a  lawful  pub- 
lication; and,  fourthly,  that  the 
author  could  not  aflerwarda,  in 
1822,  by  making  a  valid  ouign- 
ment  to  A.  enable  him  to  mninmrn 
an  action  against  B.  for  gelling  a 
copy  of  the  same  work  after  such 
assignment  was  executed.  Cle- 
menti  and  Olkert  T.  WtUker^  E, 
5  G.i.  861 

3  R  COR- 


Vthen,   T.tU.*.  rages* 

8.  By  chvter,  a  borough  wh  cooKi- 
tated  a  body  corporate,  to  hsveper- 
pctaal  lucceasioDbythenaine  ofthe 
nayor  and  free  burgoMet  of  the  bo- 
rough of  F.  Nine  of  the  free  bur- 
Mwei  were  to  be  choaen  aMermen. 
One  ofthealdermanwuto  be  called 
inByor.  The  mayor  and  aldermen 
wen  to  form  the  common  council : 
a  peraon  learned  in  tlie  laws  of 
Bttgland  wu  to  be  recorder.  The 
charter  then  authoriied  the  mayor 
«ad  recorder,  or  their  retpective 
^putiea,  and  the  rest  ofthe  alder- 
men  of  the  borough  for  the  time 
being,  or  the  greater  part  of  them, 
(of  ii4iaai  the  mayor  and  recorder, 
« thrir  respective  deputies,  were 
to  be  two,)  from  time  to  time,  and 
•t  sH  times  thereafter,  at  often, 
and  when  to  them  should  seem  fit 
«nd  necessary,  to  nominate,  choose, 
and  prefer  so  many,  and  such  per- 
aons  to  be  free  burgesses  of  the 
borongfa,  as  they  pleased,  and  to 
tiiose  free  burgeasea  no  to  be 
choaen,  to  adminiiter  an  oath  for 
their  fidelity  to  the  borough.  Mine 
personi  were  nominated  as  the  first 
aldermen,  one  person  as  recorder, 
and  five  persons  the  first  free  bur- 
gesaes ;  and  in  case  any  one  or 
more  of  the  aldermen  should  die, 
«r  be  removed  from  his  office,  the 
aamr,  recorder,  justices  of  pe 


COSTS 


m 


tsf^fy  court,  to  execute  the  duties 
of  the  office. 

Quaere,  Whether  he  could  have 
made  such  aa  appointment  for  the 
discharge  of  any  particular  minis- 
terial duty  ?  The  King  v.  Mayor, 
Sfc.  of  Gravesendf   H.  4f&5u»if» 

Page  602 
4.  The  bailiff  and  burgesses  of  //- 
Chester  (a  corporation  oy  prescrip- 
tion) had  from  time  immemorial 
been  lords  of  the  manor  of  Hches^ 
tevy  and  as  such  had  during  all  that 
time  holden  a  court-leet  for  the 
manor,  on  certain  days,  in  the 
guildhall  of  the  borough,  which 
was  their  property.  In  the  2  Ph. 
Sc  M.  they  accepted  a  charter, 
which  purported  to  grant  to  them 
a  court-leet  to  be  holden  in  the 
guildhall,  as  of  ancient  time  had 
been  used.  By  an  award  after- 
wards made  in  pursuance  of  a  pri- 
vate act  of  parliament,  '^  the  manor 
of  Ilchesteff  with  the  rights,  mem- 
bers, courts,  view  of  frank-pledge, 
&c.  royalties,  and  appurtenances, 
(excepting  to  the  bailiff  and  bur- 
gesses the  guildhall,  houses,  build- 
ings, court,  or  garden,  belonging 
to  the  same,  &c.V*  were  conveyed 
to  Lord  //.  .*  Held,  that  although 
the  exception  retained  in  the  bailiff 
and  burgesses  the  property  in  the 
guildhall,  yet  the  lord  of  the  ma- 
nor had  a  right  to  hold  the  court- 
leet  there.  The  King  v.  The  Bai- 
liff and  Burgesses  of  Ilchester,  E. 
5  G.  4.  764 


COSTS. 

See  Arbitrament,  1.5.  Pleading, 

11. 

1.  Where  the  plaintiff  was  discharged 
under  the  insolvent  act,  after  issue 
joined,  and  before  notice  of  trial 
given,  the  Court  stayed  the  pro- 
ceeding's until  the  assignee,  or  spme 
c^mitor  of  ti^e  pU^otiS,  should  give 


security  for   costa.     Heaford  v. 
Knight,  H.  4:  k5G.it.     Page  579 

2.  A  certificate  that  a  trespass  was 
wilful  to  entitle  plaintiff  to  his  full 
coste  under  the8iir9  W.S.  c.  11.  ^,4. 
need  not  be  granted  imm^^diatelj 
after  the  trial  of  the  cause.  Wo^y 
V.  Whitby,  //.4&5  G.4.  Page 580 

3.  Where  the  defendants^  in  an  in- 
dictment for  misdemeanor^'  sub- 
mitted to  a  verdict  of  guiltyj^  u^on 
an  understanding  that  they  were 
not  to  be  brought  up  for  jud|gQi6Dt: 
Held,  that  the  prosecutor  w.9B  i^ot 
entitled  to  costs^  no  agreement 
haying  been  expressly  niade  re- 
specting them.  The  Kingv.  Saio" 
son  and  Others,  H.4f&5G.4e.  5^ 

4.  An  attorney  has  a  lien  upon  pa- 
pers belonging  to  a  bankrupt,  not 
only  for  his  bill  for  business  done, 
but  for  the  costs  of  an  action 
brought  against  the  bankrupt  sub- 
sequently to  the  issuing  of  the  com- 
mission, to  recover  the  amount  of 
his  bill.  Lafnbert  v.  Bucknuutert 
H.4t&5G.il  616 

5.  A  rule  for  setting  ^^ide  an  inoui- 
sition  before  the  sheridT  for  exces- 
sive damages.  The  matter  w^  re- 
ferred, nothing  beine  said  about 
the  costs  of  the  application.  The 
arbitrator  by  his  award  having  re- 
duced the  damago^^  it  was  held, 
that  the  plaintiff  was  not  entitled  to 
the  costs  of  the  application.  Leinfis 
V.  Harris,  H.  4  ^  5  G.4.  ^ 

6.  A  judge's  certificate,  un4er  stat. 
22  8c  25  Car. 2.  c.9.,  m{|y  be  jmpted 
within  a  reasonable  tinae  after  the 
trial.  Johnson  v.  Sianton,  H. 
4&5G.4.  621 

7.  Semble,  that  the  Court  will  not 
stay  the  proceedings  in  an  ejqpt- 
ment  until  the  costs  of  a  fons^r 
ejectment  are  paidj  if  it  appear  tlut 
the  verdict  wap  obtained  by  fr^ud 
and  perjury.  Doe,  dem.  /{^  v. 
ThomaSf  H.4;S(5G.^.  622 

8.  By  the  statute  43  6. 3f  c.  4^.  §.  S. 
9c^  ar^  to  be  al]^.v«4  te  i  fle- 

SR2  fendant 


an  action  for  the  same  cause,  and 
■  recovered  a  verdict.  Tlie  costs  in 
equity  may  be  set  off  asainst  the 
judgment,  subject  to  the  lien  of  the 
attorney.  Harriton  v.  Bainbridge, 
£.  5G.*.  800 

COUNTY  RATE. 
See  Bate,  3. 

COURT  LEET. 
See  Corporation,  4.    Custom,  1. 

COVENANT. 
1,  I^aintitF  demised  by  indenture  to 
B.  (defendant's  testator]  certain 
premises  to  hold  for  eleven  years, 
from  the  29th  September,  1809.  B. 
covenanted,  amongst  other  things, 
that  he  would  not,  during  the  lease, 
sell  or  convey  away  from  the  pre- 
mises any  of  tne  straw  which,  during 
the  leased  term,  should  fffow  upon 
the  premises,  (except  wneBt-slraw 
and  rye-straw,  J  and  that  for  every 
load  of  hay,  wheat-straw,  and  rj'e- 
straw,  which  should  be  sold  or  re- 
moved off  from  the  premises  during 
the  thereby  leased  term,  he  (fi.) 
would  bring  back  a  cart-load  of 
dung;  and  plaintifT covenanted, that 
It  should  be  lawful  for  B.  to  have 
the  use  of  the  barns,  &c.  for  re- 
ceiving his  crops  of  com  and  hay 


COVENANT. 


CUSTOM. 


M9 


■    cipal  sum  insured,  from  the  ex-  | 
piration  of  six  months  after  due 
proof  of  the  death  of  A*     Higgins 
V.  Sargent  and  Others^    M.  4  G.  4. 

Page  348 

S*  By  a  deed  of  three  parts  between 
husband,  wife,  and  trustee,  reciting 
that  differences  existed,  and  that 
the  husband  and  wife  had  agreed 
to  live  separate,  tlie  husband  cove- 
nanted to  pay  an  annuity  to  the 
wife  during  so  much  of  her  life  as 
he  should  live,  and  the  trustee  co- 
venanted to  indemnify  the  husband 
against  the  wife's  debts,  and  that 
she  should  release  all  claim  of  join- 
ture, dower,  t^nd  thirds.  Held,  that 
this  deed  was  legal  and  binding, 
and  that  a  plea  by  the  husband  that 
the  wife  sued  in  the  Ecclesiastical 
Court  for  restitution  of  conjugal 
rights,  and  that  he  put  in  an  alle- 
gation and  exhibits  charging  her 
with  adultery,  and  that  a  decree  of 
divorce  k  mensa  et  toro  was  in  that 
cause  pronounced  was  not  a  suf- 
ficient answer  to  an  action  by  the 
trustee  for  arrears  of  the  annuity. 
Jecj  Clerk,  v.  Thurlovo,  H.  4f  8c  5 
G.  4.  547 

4*  Lessee,  who  has  erected  fixtures 
for  the  purpose  of  trade  upon  the 
demised  premises,  and  afterwards 
takes  a  new  lease  to  commence  at 
the  expiration  of  his  former  one, 
which  new  lease  contains  a  cove- 
nant to  repair,  will  be  bound  to  re- 
pair those  fixtures,  unless  strong 
circumstances  exist,  to  shew  that 
they  were  not  intended  to  pass 
under  the  general  words  of  the  se- 
cond demise. 

Quaere,  whether  any  circum- 
stances dehors  the  deed  can  be  al- 
leged to  shew  that  they  were  not 
intended  to  pass  ? 

Quaere,  whether  lime-kilns  erect- 
ed for  the  purpose  of  trade  are 
removable  ?  Thresher  v.  The  East 
London  Watermorksy  i/.  4  &  5  G.  4. 

608 


5.  A.  and  B.  (being  owners  of  nine- 
sixteenth  shares  of  a  ship,  and  also 
husbands  or  managing  owners,)  by 
deed  sold  five-sixteenths  to  C.  The 
deed  contained  a  covenant  that  C* 
should  be  appointed  to  the  com- 
mand of  the  ship,  and  that  A*  and 
and  B.  should  continue  to  have 
the  management,  as  husbands,  and 
should  elect  the  tradesmen  and  ap- 
point all  the  officers ;  and  that  if  C» 
should  relinquish  the  commandi  or 
die,  /f •  and  B.  should  apppoint  such 
fit  person  to  succeed  him  as  might 
be  approved  of  by  him  or  his  exe- 
cutors, or  that  he  or  they  might 
nominate  a  fit  person  to  the  com- 
mand in  his  stead,  and  that  A.  and 
B.  should  be  employed  as  the 
agent  of  C.  in  the  concerns  of  the 
ship ;  and  if  C  should  be  minded 
to  sell  all  or  any  of  his  shares  he 
might  do  so,  upon  conditiou  that 
the  purchasers  should  abide  by  the 
stipulations  in  the  deed,  and  not 
remove  A.  and  B*^  or  the  survivor 
of  them,  from  being  managing 
owners,  so  long  as  they  should  per- 
form the  stipulations  on  their  part : 
Held,  that  although  the  covenant 
to  continue  A,  and  B.  as  C.'s  agents 
in  the  concerns  of  the  ship  might  be 
lawful  if  it  stood  alone,  yet  the  deed 
being  founded  on  a  contract  for 
the  sale  of  the  shares,  with  a  stipu- 
lation for  the  appointment  to  the 
command,  and  the  continuance  of 
the  management,  it  was  illegal  and 
void.  Card  and  Cannan  v.  Hcpe, 
H.^&5G.^.  Page  661 

CUSTOM. 
See  Poor  Ratk,  1. 

1.  A  regular  usage  for  twentjr  years, 
unexplained  and  uncontradicted,  is 
sufficient  to  warrant  a  jury  in  find- 
ing the  existence  of  an  immemorial 
custom.  A  custom  for  the  steward 
of  a  court-leet  to  nominate  eeriahi 
persons  to  the  bailiff,  to  be  sum- 

3R  S  nioned 


UHitg  in  uieir  dwellings  flour  pro- 
duced from  com  ground  at  Other 
Enilla.  Richardton  and  Another  v. 
JTalker,  E.6G.i.  827 

S.  Where  the  lord  of  a  nuinor  had 
two  milli,  and  the  tenant*  and  resi- 
■nts  were,  by  cuitom,  bound  to 
wrind  all  their  malt  which  they  used 
in  their  dwellin^t  at  the  said  mills, 
but  might  take  it  to  either  at  their 
own  option :  Held,  that  the  lord, 
having  pulled  down  one  of  the  mills, 
bad  tnereby  suspended  the  custom. 
Jtickan/son  and  Another  v.  Capes. 
E.  SG.*.  841 

DAMAGES. 

See  Tbmdok  avd  Vbndrc,  6. 

DEBT  ON  BOND. 
See  BoBO,  8. 

DEED. 

See  CovxxAHT,  3.  5.    Stamp,  3. 

'  I.  ^.beins  seised  in  fee  of  the  manor 
ofJ".  and  thedemesne  lands  thereof, 
and  of  all  the  coat  mines  lying  under 
the  manor,  enfeoffed  C.D.mandin 
certain  doses,  except  and  always  re- 
■erved  to  the  feoffor,  bis  heirs,  and 
au^giu,all  tithes  of  com  and  grain, 
iandidio  except  andalm^s  reaetved 


DEVISE. 


Wl 


DEVISE. 

U  A*hy  will  duly  executed  to  pass 
real  estates,  devised  and  bequeath 
ed  to  trustees,  and  to  the  survivors 
and  survivor  of  thenii    and  the- 
heirg,  executors,  and  administra- 
tors of  such  survivor,  all  and  every 
his  freehold,  copyhold,  and  lease- 
hold estates,  and  all  his  personal 
estate  and  effects  whatsoever  and 
wheresoever^  in  trust  to  pay  there- 
out the  several  legacies  and  an- 
nuities therein  by  nim  given  and 
bequeathed,    and  for  other  pur- 
poses in  the  will  mentioned.     The 
testator  then  gave  legacies    and 
annuities  to  a  considerable  amount; 
and  directed  that   the    annuities 
should    be    chargeable   upon   his 
26,400?.  in  the  3  per  cent,  consoli- 
dated annuities.     It  was  stated  in 
the  case  that  a  large  surplus  re- 
mained after  paying  debts,  legacies, 
and  annuities ;  but  it  was  not  stated 
that  the  legacies  were  actually  paid, 
or  that  the  annuitants  were  dead. 
Afler  the  legacies  and  annuities, 
the  testator  proceeded,  **  All  the 
rents,  issues,   dividends,  interest, 
profits,  and  produce  of  all   the 
rest,  residue,  and  remainder  of  my 
estate  and  effects  whatsoever  and 
wheresoever,  and  of  what  nature, 
kind,  or  quality  soever,  as  well 
real  as  personal,  which  I  shall  die 
seised  or  possessed  of,  interested 
in,  or  entitled  to»  at  the  time  of  my 
decease,  I  do  give,  devise,  and 
bequeath  unto  mv  three  nieces, 
E.  M.,  M.  M.f  and  C.  M.,  equally 
to  be  divided  between  them,  share 
and  share  alike^  for  and  during  the 
term  <if  their  natural  lives.    And 
from  and  after  the  decease  of  them 
or  either  of  them,  it  is  my  will  that 
the  lawful  issue  of  them  and  each 
of  them  shall  have  and  enjoy  his 
or  her  mother's  share  of  all  such 
residue  of  such  rents,  issues,  divi- 
dendsi  and  profits  ybr  ^  j»  like 


manner.    And  if  eitker  of  my  nieces 
shall  happen  to  die  in  die  lifkime 
of  the  others  or  other  of  them 
without  issue  of  her  body  lawfidly 
begotten,  that  the  share  of  her  so 
dymg  without  issue  as  aforesaid 
shall  ffo  to   and  be  shared  and 
divided  equally  between,  the  sur- 
vlvors  of  my  nieces  for  their  re* 
spective  Hves,  and  afterwards  by 
the  lawful  issue  of  the  sonmrors  of 
my  nieces  in  like  manner.    And  if 
all  my  nieces  and  their  issue,  save 
one,  shall  die  without  imam  law- 
fully beffotten,  then  sudi  sunrivuig 
niece   shall  have  and  e^jow  the 
whole  of  the  rents,  ftc*  or  soch 
residue  of  my  estate  and  eiects 
for  and  during  the  term  of  her 
natural  life.     And  from  and  after 
her  decease,  the  lawful  kaoe  of 
soch  surviving  niece  (if  more  than 
one)  shall  have  the  whole  of  the 
rents,  &c.  equally  between  them, 
share  and  share  alike;  and  if  but 
one,  then  such  only  one  dudi  have 
and  enjoy  the  whole  of  muh  part 
thereof  as  is  persooAl,  to  and  for 
his  or  her  own  use  and  lienefit ; 
and  to  hold  so  much  and  such  part 
or  parts  thereof  as  are  freehcfld, 
to  them  and  each  of  dtem,  ff  more 
than  one,  theur  or  his  or  her  heirs 
and  assigns,  as  tenants  in  common, 
and  not  as  joint  tenants;  and  if 
but  one,  then  to  such  one,  his  or 
her   heirs    and  assigns  far  ever. 
And  if  all  my  nieces  shall  die  wiUi- 
out  issue,  then  from  and  after  the 
decease  of  the  smhrivdr  of  them 
my  nieces  without  issue  is  afore- 
said, I  give  the  whole  of  sncli  re- 
sidue to  my  next  nude  heir  of  the 
name  of  Murthtoaiief  to  hold  to 
him,  his  heirs,  execators,  and  ad- 
ministrators, in  manner  afiNesaid.** 
Two  of  the  trustees  were  dead* 
All  the  nieces  were  still  living;  two 
of  them  had  no  diildren,  the  ^ther 
had  one  child,  a  son,  Gf.  J9. 
'  Held,  first|  that  «/•  C,  the  egwhring 

8  R  4  *       tmstee^ 


the  rent!,"  &.c,,  and  the  paEMci 
before  tboae  worda  bed  been  omit 
ted,  the  three  nieces  would  have 
taken  estates  tail  in  the  freehold, 
and  absolute  intcretta  in  the  lease- 
hold. 

Fifthly,  that  G.  B.  would  have 
estate  in  the  freehold  or  leasehold 
tenenncntB  1  but  should  he  survive 
the  three  nieces,  and  neither  of 
them  should  have  any  other  child, 
he  would  be  tenant  in  tail  of  the 
freehold,  but  have  no  interee 
the  leasehold  estates.  Should  he 
die  in  the  lifetime  of  the  three 
nieces,  he  would  die  seised  of  no 
freehold,  norpoGsessedofany  lease- 
faoldceiate.  MurthwaUeandOthen 
V.  Jenkinaoa  and  Olhert,  M.  4  GA. 
Page  357 

S.  A  beinfF  seised  in  fee  of  an  estate 
called  H.,  subject  to  a  raortfrape 
for  years,  by  his  will  ^in  which 
ttiere  was  a  statement  in  figures 
of  the  amount  of  the  estimated 
value  of  his  entire  property,  of  the 
sum  which  his  wife  had  brought 
htm  on  his  marriage,  and  of  the 
sura  which  he  himself  had  settled 
upon  his  marriage,  and  of  the  esti- 
mated value  of  the  estate  at  //.) 
directed  that  his  daughter  C.  M. 
should  have  the  disposal  of  the  sum 
which  he  himself  had  settled  on 
liis  wife,  and  in  case  she  did  not 
dispose  of  it,  that  it  was  to  go  to 


DOWER. 

or  leaving  iuue,  and  luch  child 
or  children  should  die  before  at-- 
taining  the  age  of  21  years  or 
without  lawful  issue,  then  I  give 
and  devise  the  same  estates  untomj 
son  T^  my  daughter  A.  S.,  and  my 
son-in-lair  ff .  D.,  and  to  their  hetra 
for  ever  as  tenants  in  common  and 
not  as  joint  tenants."  After  teB> 
tator'sdeath  G.  suffered  a  recovery, 
and  died  unmarried  and  vithout  is- 
sue: Held,  that  in  that  event  the  de- 
vise over  must  take  effect  if  at  all 
as  a  contingent  remainder,  and  waa 
therefore  defeated  hv  the  destruc- 
tion of  the  particular  estate  by 
the  recovery.  Doe,  dem.  Herbert 
and  Other*,  v.  SeWy,  E.  5  G.  4. 
Page  926 
DISTRESS. 

l.Theplaintiff^sgoodanere  distrained 
for  poor  rates,  and  upon  the  sale 
produced  4/.  Ti.  more  than  was 
necessary  to  satisfy  the  levy.  The 
defendants  tendered  to  him  3/.  lit. 
which  he  refused  to  accept,  say- 
ing that  it  was  too  late,  but  did  not 
then  or  at  any  other  time  demand 
a  settlement  of  the  account  and 
the  payment  of  the  overplus : 
Held  that  the  27  G.  2.  c.  20.  pre- 
vented the  plaintiff  from  recover- 
ing without  making  a  demand  be- 
fore the  commencement  of  the 
action,  and  that  the  tender  did 
not  make  such  demand  unneces- 
sary.  Simpton  v.  Rouih  aad  Othert, 
E.5G.i.  682 

2.  Where  a  landlord  has  been  guilty 
of  an  excessive  distress,  the  tenant 
does  not  waive  his  right  of  action 
by  entering  into  an  arrangement 
with  him  respecting  the  sale  of  the 
goods  seized.  fVillou^bi/  v. 
JiacUouse  and  Atarthall,  E.  3  G.i- 
821 


A  widow  b^ore  assignment  of  dower 
has  not  such  an  interest  in  the 
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land  of  which  she  is  dowable  a* 
to  be  irremovable  from  the  parish 
in  which  the  land  lies.  Res  v. 
InhahUanU  of  North  Weald  Bauet. 
£.5G.4.  Page  72* 

DYING  DECLARATIONS. 

See  EviDENCB,  15. 

EJECTMENT. 

1.  Where  a  lease  contained  a  proviso 
that  if  the  rent  was  in  arrear  for 
twenty-one  days,  the  lessor  might 
re-enter,  "  although  no  legal  or 
formal  demand  should  be  made  :" 
Held,  that  the  rent  having  been  in 
arrear  for  the  time  specified,  an 
ejectment  might  be  maintained 
without  actual  re-entry,  and  with- 
out any  demand  of  the  rent.  After 
trial  the  court  will  not  relieve  the 
tenant  by  staying  proceedings  in 
the  ejectment  upon  payment  of 
the  arrears  of  rent  and  costs.  Doe, 
dem.  Harris,  v.  Maslert,M.  4  G<  4< 

490 

2.  Semble,  that  the  Court  will  not 
stay  the  proceedings  in  an  eject- 
ment until  the  costs  of  a  former 
ejectment  are  paid,  if  it  appear 
that  the  verdict  was  obtained  by 
fraud  and  perju^.  Doe,  dem, 
Reej,  V.  Thomat,  H.i&BG.*. 


ELEGIT. 
See  Practici,  4. 

ESCROW. 
A  subscribing  witness  to  a  bond  stated 
that  it  was  delivered  by  the  obligor 
as  his  deed,  but  that  before  and  at 
the  time  of  the  execution  it  was 
agreed  that  it  should  remain  in  his 
(tlie  subscribing  witness's)  lianda 
until  the  death  of  A.  B.,  and  tintil 


of  A.  Bt,  UMl  unUl  the  notes  were  n 

delivered  up.  4 

Semble,  thtt  it  U  not  Muntial  4.  A 

in  order  tliBt  an  iiutrameat  ihould  lU 

operate  u   an  eacrow  Doly,  that  in 

it  ahould  be  expreaaly  declared  at  in 

the  time  when  it  ia  executed)  that  rii 

it  wai  not   to   operate  na  a  deed  I 

until    B    giren    eTent    happened.  6-  A 

Murray,    Adminutraior,    v.     The  >t 

Earl  ^ Stair,  T.  4  0.  *.    Page  82  ot 


EVIDENCE. 

1.  Wbere  a  declaration  againat  a 
aherifffortakinginaufGcientpledgei 
ia  a  replevin  bond  stated  that  the 
party  replevying  levied  his  plaint 
.  "  at  the  next  county  court,  to  wit, 
at  the  county  court  holden  on,  &c. 
before  A.,  a.,  C,  and  D.,  suitors 
of  the  court,"  which  plaint  was 
afterwards  removed  by  re.  fa.  lo. ; 
and  by  that  record  It  appeared  that 
ihe  plaint  was  levied  at  a  court 
holden  before  £.,  F.,  G.,  H.i  Held, 
that  the  variance  was  immaterial, 
for  that  it  was  unnecessary  to  state 
or  prove  the  names  of  the  suitors, 
and  that  they  might  be  rejected  as  i 
surplusage.  Draper  v.  GarraU, 
and  Another,  r.4G.4.  3 

JL  In  an  action  by  the  assignees  of  a 
bankrupt  who    has  obtained   his 


it 
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to  (^ov6r  a  quartef^s  rent  due  at 
Lady*day.  Bishop  v.  Hotoard^  T. 
4G.4.  Page  100 

7*  A  libel  imputed  that  his  majesty 
laboured  under  mental  insanity ; 
and  it  stated  that  the  writer  com- 
municated the  fact  from  authority. 
Upon  the  trial  of  the  information, 
the  publication  of  the  libel  was 
prbved.  It  was  admitted  by  the 
defendants  that  the  statement  in 
the  libel  was  untrue,  and  they  did 
not  offer  any  evidence  to  shew  that 
they  had  any  authority  for  nkaking 
it ;  and  the  Judge  in  his  charge  lo 
the  jury  having  stated  that  it  was 

*  a  crimmal  act  to  assert  falsely  of 
his  majesty  or  of  any  other  person 
that  he  was  insane,  and  it  being 
admitted  by  the  defendants  them- 
selves that  the  fact  stated  in  the 
publication  was  false,  in  his  opinion 
It  was  a  libel :  Held,  that  this  di- 
rection was  correct  in  point  of  law, 
and  that  the  Judge  was  warranted 
in  saying  that  the  defendants  had 
admitted  the  charge  contained  in 
the  libel  to  be  false  ;  for  assuming 
that  thene  might  be  a  distinction 
between  a  mere  untruth  and  a  cri- 
minal untruth,  and  that  the  term 
*'  false"  applied  only  to  the  latter, 
still  as  the  defendants  had  stated 
that  they  communicated  the  fact 
from  authority,  and  had  not  proved 
that  they  had  any  such  autho- 
rity, they  must  have  been  guilty 
of  a  crimmal  untruth  or  falsehood 
by  stating  as  a  fact  the  knowledge 
of  which  they  had  derived  ft-om 
authority  that  which  was  untrue, 
and  for  which  they  had  no  autho- 
rity. 

The  jury  having  retired  for  a 
considerable  time,  returned  into 
court,  and  desired  to  know  whether 
it  was  necessaiy  that  there  should 
be  a  malicious  mtention  in  order  to 
constitute  a  libel;  to  which  the 
Judee  answered,  ^*  The  man  who 
publishes  slanderous  matter  calcu- 


lated to  defame  another,  tnuit  be 
presumed  to  have  intended  to  do 
that  which  the  publication  is  cal- 
culated to  bring  about,  unless  he 
can  shew  the  contrary;  and  it  is 
for  him  to  shew  the  ciDQtrary:" 
Held,  that  this  answer  was  correct 
in  point  of  law,  and  that  the  Judge 
Was  not  bound  to  answer  in  the 
affirmative  or  negative  the  abstract 
question  put  to  him ;  and  assuming 
that  a  malicious  intention  is  neces- 
sary to  constitute  a  libel,  that  in- 
tention is  to  be  inferred  ftom 
the  mischievous  tendency  of  the 
publication  itself,  unless  the  de- 
fendant shews  something  to  rebut 
such  inference,  and  therefore  that 
the  publication  of  a  libel  of  mis- 
chievous tendency  having  been 
proved,  land  the  defendant  not 
having  shewn  that  he  published  it 
from  authority,  the  jury  were 
bound  to  find  that  he  published  it 
with  a  malicious  intention.  The 
King  V.  Harvey  and  ChapmaHf  M* 
4  G.  4.  Tage  257 

8.  In  an  action  by  the  indorsee 
against  an  acceptor  of  a  bill  of 
exchange,  whereof  E.  S»  Was  the 
payee,  the  plaintiff  proved  that  a 
person  calling  himself  £•  S»  came 
to  C,  having  in  his  possession  the 
bill  in  question,  and  also  a  letter 
of  introduction  (proved  to  be  ge- 
nuine), which  was  expressed  to  be 
given  to  a  person  introduced  to 
the  writer  as  E.  5.,  atid  also  an- 
other bill  of  exchangie,  drawn  by 
the  writer  of  that  letter.  The 
bearer  of  these  documents,  afler 
remaining  ten  days  at  Ct  during 
which  time  he  daily  viisited  the 
plaintiff,  indofsed  to  him  the  bill 
m  question,  and  received  value  for 
it,  and  also  a  letter  of  credit : 
Held,  that  this  was  evidence  of  the 
identity  of  this  person  with  £.  S. 
the  payee  of  the  bill,  ftc.  in  the 
absence  of  any  evidence  in  an- 
swer, sufficient  to  justify  a  verdict 

for 


whole  of  that  ioterest,  but  only  a 
doubtrul  right  to  dispose  of  any 
portion  of  it,  and  the  plaint  iff* 
averred  that  he  put  up  his  taid 
inlertst  to  auction,  and  that  de- 
fendant published  a  libel  of  and 
concerning  his  right  to  sell  the 
laid  interest:  the  evidence  being 
that  he  offered  for  sale  a  portion 
of  that  interest  only:  Held,  that 
this  was  a  fatal  variance.  Millman 
V.  Prall,  M.  i  G.  4.  486 

10>  In  an  action  for  maliciously,  and 
without  probable  cause,  charging 
pliiintiff  with  an  assault  before  a 
magistrate,  the  mogistralc  proved 
that  the  depositions  taken  before 
hitn  were  reduced  into  writing, 
and  that  he  delivered  them  at  the 
court  of  quarter  sessions  to  (he 
clerk  of  the  peace  or  his  deputy. 
The  clerk  of  the  peace  stated  that 
a  bill  of  indictment  for  the  assault 
was  preferred,  and  that  the  grand 
jury  returned  ignoramus,  tliat  tt 
was  usual  in  such  case  to  tlirow 
away  or  destroy  the  depositions ; 
that  he  had  searched  among  his 
papers,  and  could  not  find  t£em: 
Held,  that  parol  evidence  of  the 
contents  woe  admissible;  and  that 
it  was  not  necessary  to  call  the 
deputy-clerk  of  the  peace  to  shew 
that  the  original  depositions  were 
not  in  his  possession.  Inasmuch  as 
it  was  his  duty,  if  he  had  received 
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'  them  as  assignees  of  B.,  a  bank- 
rupt: Held,  that  the  petitioning 
creditor's  debt  was  sufficiently 
proved  by  the  production  of  the 
proceedings  under  the  commis- 
sion (no  notice  of  an  intention  to 
dispute  it  having  been  given),  and 
that  it  was  not  incumbent  on  the 
plaintiffs  to  give  any  other  evi- 
dence that  the  petitioning  credi- 
tors were  the  assignees  of  B. 
Skaifcy  Asiignety  v.  Howard^  H, 
4.&5G.4.  Page  560 

14.  Debt  on  bond  conditioned  for 
the  payment  of  money  by  instal- 
ments. Plea,  that  defendant  by 
FT.,  as  his  agent,  made  unlawful 
contracts  for  buying  and  selling 
shares  in  the  public  stocks;  that 
these  contracts  were  not  speci- 
fically performed,  but  that  fF.,  as 
the  agent  of  the  defendant,  volun- 
tarily paid  500/.  for  differences 
tigainst  the  form  of  the  statute, 
and  that  for  securing  the  repay- 
ment of  that  money  to  fT.,  the 
defendant  gave  his  promissory  note 
to  W,y  and  that  long  af^er  the  same 
became  due,  W.  indorsed  it  to  the 
plaintiffs,  and  that  the  plaintiffs 
afterwards  threatened  to  com- 
mence an  action  upon  the  note 
against  the  defendant ;  and  the 
defendant,  in  fear  of  the  action, 
did,  at  the  request  of  the  plaintiffs, 
give  the  bond  in  question,  which 
the  plaintiffs  accepted  in  lieu  of  the 
promissory  note,  and  the  money 
secured  thereby,  they  well  know- 
ing that  the  note  had  been  made 
by  the  defendant  on  the  occasion 
and  for  the  purpose  in  the  plea 
mentioned:  Held,  that  this  plea 
was  an  answer  to  the  action,  in- 
asmuch as  the  plaintiffs  took  the 
promissory  note  after  it  was  due, 
and  had  notice  of  the  illegality  of 
the  original  consideraton  before 
the  bond  was  given. 

At  the  trial  it  appeared  in  evi- 
dence, that  the  note  was  given  to 


W.  to  cover  a  sum  which  he,  as 
broker^  toas  to  pay  for  losses  on 
stock-jobbing  transactions:  Held, 
that  this  evidence  did  not  support 
the  plea,  which  stated  that  the 
note  was  given  to  secure  the  re- 
payment of  money  actually  paid 
by  W,  Amory  and  Another  y*Mery» 
weather,  H,i>&5G.4f.    Page  573 

15.  Defendant  having  been  convicted 
of  perjury,  a  rule  nisi  for  a  new 
trial  was  obtained ;  whilst  that  was 
pending,  the  defendant  shot  the 
prosecutor,  and  on  shewing  cause 
against  the  rule,  an  affidavit  was 
tendered  of  the  dying  declaration 
of  the  latter,  as  to  the  transaction 
out  of  which  the  prosecution  for 
perjury  arose :  Held,  that  it  could 
not  be  read;  for  that  dying  de- 
clarations are  admissible  only  where 
the  death  is  the  subject  of  the 
charge,  and  the  circumstances  of 
the  death  the  subject  of  the  de- 
claration. The  King  on  the  Pro* 
seen t ion  of  James  Law  v.  WtUiam 
Mead,  H.4f&5G,4f.  605 

16.  Where  a  libel  charged  the  plain- 
tiff with  various  acts  of  cruelty  to  a 
horse,  and  amongst  others,  with 
knocking  out  an  eye,  and  the  de- 
fendant pleaded  that  the  charge 
was  true  in  substance  and  effect ; 
the  jury  having  found  that  it  was 
true  in  all  particulars,  except  that 
the  eye  was  not  knockea  oiit : 
Held,  that  the  justification  was  not 
proved,  and  that  the  plaintiff  was 
entitled  to  a  verdict  on  that  plea 
Weaver  v.  Lloyd,  E.  5  G.  4.     678 

17.  In  case  for  obstructing  the  plain- 
tifTs  ancient  windows,  it  appeared 
that  the  plaintiff  and '  defendant 
had  premises  adjoining  eath  other ; 
the  plaintiffs  house  was  about  four 
feet  within  the  boundary  of  her 
premises.  Some  witnesses  had 
known  it  for  thirty-eight  years, 
and  during  all  that  time  there  had 
been  windows  looking  towards  the 
adjoining  premises.     For  a  long 

•cricjL 


the  plaintiff*!  roomi:  Held,  that 
the  circumitance  of  the  plsinti^i 
houM  not  being  U  the  extremity 
of  her  premiKB,  did  not  affect  the 
quettioR,  and  that  after  an  enjov- 
ment  of  thirty-eight  years,  in  the 
ab*ence  of  anv  Gontradictory  evi- 
dence, the  windows  were  to  be 
considered  ai  ancient  windotra, , 
and  that  plaintiff  consequently  was 
not  entitled  to  recover.  Crou  v. 
LeoM,  E.  5  G-  4.  Page  686 

IS.  It  is  a  good  defence  to  an  action 
for  a  malicious  arrest,  that  the  de-  ' 
fcndsnt,  when  he  caused  the  plain- 
tiff to  be  arrested,  acted  bon&  &de 
Dpon  the  opinion  of  a  legal  ad- 
viser of  conipeteDt  skill  and  ability, 
and  believea  that  he  had  a  good 
cause  of  action  against  the  plain- 1 
tiff.  But  where  it  appeared  that  | 
the  party  was  influenced  by  an  in- ' 
direct  motive  in  making  the  arrest,  '■ 
it  was  held  to  be  properly  left  to 
the  jury  to  consider  whether  he 
acted  bon&  fide  upon  the  opinion 
of  his  legid  adviser,  believing  that 
he  had  a  good  cause  of  action.  Ra- 
vetiga  v.  MaeJtintosh,  E.5G.\. 69S 

19.  A  communication  made  by  a 
client  to  his  attorney,  not  for  the 

Eurpttse  of  Bslfinz  his  legal  advice, 
ut  to  obtain  intormation  as  to  a ' 
matter  of  fact,  is  not  privileged, ' 
and  may  be  disclosed  by  the  at- 1 
tomey,  if  called  as  a  witness  in  a  | 
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hterally  on  the  trial  of  the  first 
appeal.  The  King  v.  The  Inha- 
tiianis  of  Knaptafty  E,  5  G.  4* 

Page  883 

^K8.  Where,  in  case  a  plaintiff  lUleged 
in  his  declaration  that  he  was  pos- 
sessed of  a  messuage  and  premises, 
and  by  reason  thereof  entitled  to 
the  use  of  a  stream  of  water  run- 
ning through  the  premises  for  sup- 
plymg  the  same  with  water ;  and 
that  defendant  erected  a  certain 
dam  higher  up  the  stream,  and 
thereby  prevented  th  e  water  from 
running  in  its  usual  course,  in  its 
usual  calm  and  smooth  manner, 
and  thereby  the  water  ran  in  a 
different  channel,  and  with  greater 
violence,  and  injured  the  banks 
and  premises  of  the  plaintiff;  and 
«n  issue  joined  on  a  plea  of  not 
guilty,  the  jury  found  that  theplain- 
tiff'sbanksand  premises  were  not  in- 
jured by  the  dam  erected  by  the 
•  defendant ;  but  added,  that  defend- 
ant had  no  right  to  stop  the  water 
in  the  summer-time;  the  Judge 
ordered  the  verdict  to  be  entered 
for  the  defendant :  Held,  that  the 
verdict  was  right,  for  flowing  water 
is  publici  juris,  and  an  individual 
can  only  acquire  a  risht  to  it  by 
appropriating  so  much  of  it  as  he 
requires  for  a  beneficial  purpose, 
and  therefore,  the  plaintiff  could 
not  recover  damages  for  the  mere 
erection  of  a  dam,  but  was  bound 
to  allege  and  prove  that  he  had 
sustained  an  injury  from  the  want 
of  a  sufficient  quantity  of  water. 
Williams  v.  Moriandy  R,  SG.^ 

910 

24.  Trespass  for  breaking  and  enter- 
ing the  plaintiff's  close.  Flea,  pre- 
scribing in  right  of  a  messuage  and 
land  for  a  rignt  of  common  of  pas- 
ture on  a  down  or  common  where- 
of the  close,  &c.  before  the  wrong- 
ful separation  thereof  was  parcel, 
and  justifying  the  trespass^  because 
the  close  in  which,  &c.  was  wrong- 


fully enclosed  and  separated  from 
the  residue  of  the  common.  Re- 
plication, that  the  close  in  the  de- 
claration mentioned,  in  which,  &c. 
was  a  close  called  Burgey  Cleave 
Garden^  and  had  for  thirty  years 
and  more  been  separated*  and  di- 
vided, and  enclosed  from  the  com- 
mon, and  occupied  and  enjoyed 
during  all  that  time  in  several^ 
and  adversely  to  the  persons  hold- 
ing the  messuage  fuad  land,  in 
respect  of  which  the  right  of  com- 
mon was  claimed.  Rejoinder,  that 
the  close  in  which,  &c.  hiMl  not 
been  occupied  or  enjoyed  for  thirty 
years  or  upwards  m  severalty  or 
adversely  to  the  person  holding 
the  messuage  and  land,  in  respect 
of  which  the  right  of  common  was 
claimed.  The  jury  found  that  part 
o£  the  garden  had  been  enclosed 
within  the  thirty  years,  and  that 
the  alleged  trespass  was  committed 
in  that  part  of  the  garden  only : 
Held,  that  upon  this  finding  the 
defendant  was  entitled  to  the  ver- 
dict, because  the  words  of  the 
issue,  the  close  in  which,  Stc,  was 
either  an  entire  or  a  divisible  alle- 
gation ;  if  it  was  an  entire  alle- 
gation, it  comprehended  the  whole 
of  the  enclosure  to  which  the  name 
of  Burgey  Cleave  Garden  attached, 
and  in  that  case  the  plaintiff  was 
bound  to  prove  that  the  whole  of 
the  garden  had  been  enclosed  up- 
wards of  thirty  years;  or  if  it  was  a 
dividable  allegation,  it  was  confined 
in  its  meaning  to  that  spot  in 
which  the  trespass  had  been  com- 
mitted; and  the  jury  having  found 
that  that  spot  had  not  been  en- 
closed thirty  years,  it  was  imma- 
terial whether  the  rest  had  been  so 
or  not.  Richards  v.  Peake^  E. 
5  G.  4.  FBfe  918 

EXCEPTION. 
See  Desd,  1. 

EXECUTION. 


FIXTURES. 

1.  The  ovmer  of  a  freehold  house,  in 
which  there  were  varioui  fixtures, 
sold  it  by  auction.  Nothing  was 
•aid  about  the  fixtures.  A  con- 
veyance of  the  house  was  executed, 
and  possession  given  to  the  pur- 
chaser, the  fixtures  still  remaining 
in  the  house:  Held,  that  they 
passed  by  the  conveyance  of  the 
freehold ;  and  that  even  if  they 
did  not,  the  vendor,  after  giving 
up  the  possession,  could  not  main- 
tain trover  for  them.  A  few  ar- 
ticles, which  were  not  fixtures, 
were  also  lefl  in  the  house  ;  the 
demand  described  them  togethi 
with  the  other  articles,  as  fixture 
and  the  refusal  was  of  the  fiilar 
demanded;  Held,  that  upon  th 
evidence  the  plaintiff  coulU  not 
recover  them  in  this  action.  Cole- 
grave  v.  Dioi  Sanlot,  T.  4  G.  4. 
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S.  Lessee,  who  has  erected  fixtures 
for  the  purpose  of  trade  upon  the 
demised  premises,  and  afterwards 
takes  a  new  lease  to  commence  at 
tlie  expiration  of  his  former 
vhichnew  lease  contains  acovenant 
to  repair,  will  be  bound  to  repair 
tliose  fixtures,  unless  strong  cir- 
cumstances exist  to  shew  that  they 
were  not  intended  to  pass  under 


HAWKER  AND  PEDLAR. 


INCLOSURE  ACT.        961 


out  of  the  operation  of  that  sec- 
tion.   Baldey  v.  Parker,  T.  4  G.  4. 

Pages? 
%  By  the  conditions  of  a  sale  bj 
auction,  the  purchaser  was  to  pay 
SO  per  cent,  upon  the  price,  upon 
being  declared  the  highest  bidder, 
and  the  residue  before  the  goods 
were  removed.  A  lot  was  knocked 
down  to  ^.,  as  the  highest  bidder, 
and  delivered  to  him  immediately. 
After  it  had  remained  in  his  hands 
three  or  four  minutes,  he  stated 
that  he  had  been  mistaken  in  the 
price,  and  refused  to  keep  it.  No 
part  of  the  price  had  been  paid : 
Held,  that  it  was  a  ouestion  of  fact 
for  the  jury,  whetner  there  had 
been  a  delivery  by  the  seller,  and 
an  actual  acceptance  by  the  buyer, 
intended  by  both  parties  to  have 
the  effect  of  transferring  the  right 
of  possession  from  one  to  the  other. 
Phillips  V.  BistoUiy  M.4G.4.  511 

GAME. 
See  Conviction,  5. 

HAMLET  EXTRA-PAROCHIAL. 
See  Highway,  1. 

HAWKER  AND  PEDLAR. 

1.  Since  the  passing  of  the  50  G.  S. 
c.  41.,  the  manufacturer  of  goods 
is  allowed  to  hawk  them  in  those 
places  only  which  are  mentioned 
in  the  twenty-third  section  of  that 
act. 

Tlie  defendant  was  convicted  in 
a  penalty  of  10/.  for  trading  as  a 
hawker,  without  any  licence  so  to 
do :  Held,  that  the  conviction  was 
in  the  proper  sum.  The  King  v. 
Websdeh,  T.  4G.4.  1S6 

%  A  person  exposing  to  sale  and 
selling  tea,  as  a  hawker,  without  a 
licence^is  liable  to  the  penalty  im- 

.  posed  by  the  50  G.  S.  c.  4L  upon 
you  II.  ^ 


hawkers  trading  without  a  licence; 
although,  even  with  a  licencey  he 
would  be  liable  to  a  penalty  for 
selling  tea  in  an  unentered  place. 
The  defendant  was  convicted  in 
a  penalty  of  10/.:  Held,  that  it 
was  the  proper  sum.  .  The  King  v. 
M'GiU,  r.  4  G.4.  Page  142 

HIGHWAY. 

An  indictment  stated  that  a  certain 
way  was  an  ancient  common  high- 
way, and  that  a  certain  part  si- 
tuate in  an  extra-parochial  hamlet 
was  out  of  repair,  and  that  the  in« 
habitants  of  the  extra-parochial 
hamlet  ought  to  repair  it:. Held, 
that  this  indictment  was  bad».  as  it 
did  not  alleffe  that  the  inhabitants 
of  the  hamlet  were  immemoriiilly 
bound  to  repair;  nor  that  the 
hamlet  did  not  form  part  of  a  larger 
district,  the  inhabitants  of  which 
were  bound  to  repair.  Quseire, 
Whether  the  inhabitants  of  the 
hamlet  would  be  liable  to  repair 
at  common  law,  if  the  indictment 
had  contained  the  latter  allegation. 
The  King  v.  The  InhahUanti ,  of 
Kingsmoor,  r.4  6.4.  190 

HUNDRED.  ACTION  AGAINST. 

Where  the  owner  of  certain  stacks  of 
hay  and  com  which  were  malici- 
ously set  on  fire,  received  the 
amount  of  his  loss  from  an  insur- 
ance office :  It  was  held  that  he 
might  nevertheless  maintain  an 
action  against  the  hundred,  on  the 
9G.I.  C.22.  Clark  v.  Hundred 
of  Blyihing,  AT.  4.  G.  4.  .         254 

ILLEGAL  CONTRACT, 
See  Covenant,  5. 

INCLOSURE  ACT. 

By  the  eighth  section  of  the  general 
indosure  act,   (41  G.  S«  c  109.) 

S  S  when 


general 

gave  an  appeal  in  ol)  cascE^,  (ex- 
cept  as  to  such  acts,  determin- 
ations,  and  proceediogs  of  the  said 
commiBsioner  as  were  br  the  said 
recited  act,  or  that  act  directed  to 
be  finai,  binding,  and  conclusive.) 
The  commissioner  under  that  act 
having  set  out  a  private  road  which 
was  objected  to,  he  and  a  justice 
npon  hearing  the  complaint,  or- 
dered that  the  road  should  be  dis- 
lUowed ;  Held,  that  the  appeal 
against  such  order  was  not  taken 
avav,  because  it  was  not  an  order 
of  tlie  commissioner  alone,  but  of 
him  bnd  a  justice  of  peace  toge- 
ther; and  because  the  tenth  sec- 
tion of  the  general  act  does  not 
expressly  say  that  the  order  of  the 
commissioner  shall  be  final  respect- 


ing private  roads.      The  King 
YorJ 

INDEMNITY  ACT. 


Jutticefoftke  Wett  Riding  of 
'  '■  f,  r  4G.1.      Page  228 


Hie  annual  indemnity  act  is  pro- 
spective as  well  as  retrospective, 
aad  extends  to  those  who  may  be 
In  default  during  the  time  for 
which  it  is  made,  and  is  not  limited 
'  to  those  who  had  incurred  penalties 
or  disabilities  before  it  passed.  Jn 
the  Mailer  o^  Sleavenion  and 
Other  I,  T.  4  G.4.  94 


INSURANCE. 

infancy)  ratified  his  contract  afler 
he  came  of  age.  Thornton  v.  //• 
iingtoorthf  E.  6  G.  4.       Fage  824 

INFERIOR  COURT. 
See  Practice,  28. 

INITIAL  LETTERS  OF  CHRIS- 
TIAN NAME. 

See  Annuity,  1. 

INSOLVENT  DEBTORS'  COURT, 
ORDER  OF- 

See  Pleading,  3. 


INSURANCE. 

1.  Upon  a  policy  of  insurance  on 
goods,  where  the  ship  being  dis- 
abled by  the  perils  of  the  sea  from 
pursuing  her  voyage,  was  obliged 
to  put  into  port  to-  repair ;  and  in 
order  to  defray  the  expenses  of 
such  repairs,  the  master  naving  no 
other  means  of  raising  money,  sold 
part  of  the  goods,  and  applied  the 
proceeds  in  payment  of  these  ex- 
penses: Held,  that  the  underwriter 
was  not  answerable  for  this  loss. 
Sarquy  v.  Hobson,  T.  4  G.  4.       7 

2.  In  covenant  upon  a  policy  of  in- 
surance upon  the  life  of  A^  pay- 
able six  months  afler  due  proof  of 
his  death,  the  assured  are  not  en- 
titled to  recover  interest  upon  the 
principal  sum  insured,  from  the 
expiration  of  six  months  after  due 
proof  of  the  death  of  A.  Higgins 
V.  Sargent y  Esq.  and  Others^  M. 
4  G.  4.  848 

3.  Where  a  ship  is  so  much  injured 
by  perils  of  the  sea  as  not  to  be 
repairable  at  all,  or  not  repairable 
without  an  expence  exceeding  her 
value  when  repaired,  the  assured 
may  recover  for  a  total  loss  with- 
out giving  notice  of  ahandiniinent. 


JURY. 


MS 


Cambridge  ▼.  Anderton,  E.  5  (7. 4. 

Page  691 

INTEREST. 
See  Insuranci;,  2. 

JUDGE'S  CERTinCATE. 

See  Costs,  2.  g.     . 

JURISDICTION. 

1.  The  Court  of  Admiralty  have,  in  a 
cause  of  possession,  jurisdiction  to 
take  a  vessel  firom  a  mere  wrong- 
doer, and  to  deliver  it  to  the  right- 
ful owner ;  and,  therefore,  where  it 
appeared  upon  a  rule  nisi  for  a  pro- 
hibition to  restrain  the  Admir^ty 
Court  from  proceeding  in  a  cause 
of  possession,  that  the  proctor  for 
the  defendants  had  merely  asserted 
them  to  be  owners  generally,  and 
the  other  party  had  put  in  an  alle- 
gation, by  which  it  appeared  that 
he  was  the  registered  owner,  and 
that  the  vessel  had  wrongfully 
come  into  the  possession  of  the  de- 
fendants, and  the  latter  had  not 
pleaded  any  title,  the  Court  dis- 
charged the  rule  for  a  prohibition. 
In  the  Matter  of  jpianmard,  Baxr 
tert  and  Others^  T.  4  G.  4.        244 


JURY. 

L  The  panel  of  tales  having  been 
quashed  in  a  special  jury  case,  on 
the  ground  of  unindifference  in  the 
sheriff:  Held,  that  a  veqire  facias 
was  properly  awarded  to  the  co- 
roner, although  two  of  the  special 
jurymen  appeared  and  were  sworn 
on  the  former  occasion. 

Upon  an  award  of  tales  at  Nisi 
Prius,  it  is  not  necessary  that  the 
tales  should  be  selected  out  of  per- 
sons accidentallv  present;  yiey 
may  be  selectea  out  of  pevions 
wb<Me  presence  the  sheritt  or  co- 
3  S  2  roner 


iMUi 


JUSTICES. 


LANDLORD  AND  TENANT. 


roner  has  taken  previous  means  to. 
obtain.  The  King  v.  Dolbif.  T. 
4  G.  4.  Page  104 

JUSTICES. 

1.  Prisoners  committed  to  gaol  for 
trial*  who  are  able  but  refuse  to 
work,  are  not  entitled  by  law  to 
have  any  food  provided  for  them 
by  the  public ;  and,  therefore,  where 
a  magistrate  reported,  as  an  abuse, 
to  the  justices  at  the  quarter  ses- 
sions, that  untried  prisoners  had 
been  compelled  to  work  at  the 
treadmill,  and  the  justices  at  ses- 
sions ordered  that  the  treadmill 
should  be  applied  to  the  employ- 
ment of  other  prisoners  as  well  as 
those  sentenced  to  hard  labour; 
and  that  those  committed  for  trial 
who  were  able  to  work,  and  had  the 
means  of  employment  offered  them 
by  which  they  might  earn  their 
support,  but  who  refused  to  work, 
should  be  allowed  bread  and  water 
only,  this  Court  refused  to  grant  a 
mandamus  to  compel  the  justices 
to  order  such  prisoners  any  other 
food.  The  King  v.  The  Justices  f/ 
the  North  Riding  of  Yorkshire,  M, 
4  G.  4.  286 

2.  In  assumpsit  for  money  had  and 
received,  it  was  proved  that  Yar- 
mouth has  been  a  borough  from 
time  immemorial,  and  that  until 
the^time  of  Queen  AnnCf  the  chief 
officers  of  the  corporation  were 
two  bailids;  and  various  charters 
had  confirmed  to  them  all  the  fees 
before  received  by  them.  By  sta- 
tute 1  Ann.  St.  2.  c.  7.  all  fees 
payable  to  the  bailiffs  were  to 
become  payable  to  the  mayor  when 
the  style  of  the  corporation  should 
be  changed,  which  was  done  by  her 
charter  in  the  following  year.  At 
a  meeting  duly  holden  before  the 
defendant,  then  mayor,  (he  being 
by  virtue  of  his  office  a  justice  of 
tne  f9ace,)  and  Another  justicey  for 


granting  and  renewing  tiie4iceD0 
of  publicans,  the  plaintiff  applii 
to  have  his  licence  renewed,  an 
upon  having  it  done,  was  reqain 
to  pay,  amongst  other  fees,  the  m 
of  4f.  to  the  mayor,  which  wi 
proved  to  have  been  regularly  psi 
for  a  period  of  65  years:  Hd< 
first,  that  the  defendant  was  m 
entitled  to  take  any  such  fee,  h 
the  payment  for  65  years  didn 
raise  a  presumption  that  it  h 
been  immemorimly  paid  to  the  b« 
li£&  or  mayor  of  Yarmouth^  ioa 
much  as  licences  were  not  gnote 
until  the  reign  of  Edward  6^  >& 
the  defendant  as  justice  of  peao 
was  not  entitled  to  any  fee  for  gmtt 
ing  the  licence.  Secondly,  tin 
the  defendant  was  not  entitled  m 
der  the  24  G.  2.  €•  44.  to  notice  • 
the  action  about  to  be  broogh 
against  him,  for  that  the  fee  cooU 
not  have  been  taken  by  him  is  i 
justice,  colore  officii.  Thirdly,  thu 
the  payment  was  not  voiuntaiy » 
as  to  preclude  the  plaintiff  £rocD 
recovering  the  money  in  this  » 
tion.  Morgan  v.  I^almery  E.  5  G.i 

Page  729 

KING'S  BENCH  PRISON. 
See  Practice  6. 

LANDLORD  AND  TENANT. 

1.  Where  a  lease  of  premises  d6 
scribed  them  as  abutting  on  "  n 
intended  way  of  thirty  feet  wide,'* 
which  was  not  then  set  out,  and  Uk 
soil  of  which  was  the  property  ol 
the  lessor ;  and  an  under  lease  wti 
granted,  describing  the  premisa 
as  abutting  on  <<  an  intended  way/ 
not  mentioning  the  width:  Hm 
that  the  under-lessee  was  entitle< 
to  a  convenient  way  only,  and  cook 
not  maintain  an  action  against  th 
owner  of  the  soil  for  narrowing  tb 
road  to  twentyi«eyen  feet,  no  acta 

IDJV 


LANDLORD  AND  TENANT. 


-  injury  having  been  sustained.  The 
underlease  was  of  premises  ''  to- 
gether with  all  ways  thereunto  ap- 
pertaining. A  riffht  of  way  over 
the  original  lessor  s  soil  would  not 
pass  by  those  words.  Per  Hoi- 
royd  J.  Harding  v.  Wilson^  T. 
4  G.  4.  Page  96 

2.  Where  A.^  who  held  premises  un- 
der a  lease  which  expired  at  Mid- 
summeTy  refused  to  give  up  the 
possession  at  that  time,  and  insisted 
upon  notice  to  quit,  and  afterwards 
continued  in  possession  till  Christ' 
maSf  and  paid  rent  at  Michaelmas 
and  Christmas:  Held,  that  this 
was  conclusive  evidence  of  a  te- 
nancy, and  that  the  landlord  was 
entitled  to  recover  a  quarter's  rent 
due  at  Lady-day.  Bishop  v.  Hoxjo- 
ard,    T.^G.^.  100 

S.  Plaintiff  dieroised  by  indenture  to 
B.  (defendant's  testator)  certain 
premises,  to  hold  for  eleven  years 
from  the  29th  September  1809.  B. 
covenanted,  amongst  other  things, 
tliat  he  would  not,  during  the  lease, 
sell  or  convey  away  from  the  pre- 
mises any  of  the  straw  which,  dur- 
ing the  leased  term,  should  grow 
upon  the  premises,  (except  wheat- 
straw  and  rye-straw ) ;  and  that  for 
every  load  of  hay,  wheat-straw,  and 
rye-straw,  which  should  be  sold  or 
removed  off  from  the  premises 
during  the  thereby  leased  term,  he, 
B.  would  bring  back  a  cart-load  of 
dung  ;  and  plaintiff  covenanted  that 
it  should  be  lawful  for  B.  to  have 
the  use  of  the  bams,  &c.  for  re- 
ceiving his  crops  of  com  and  hay, 
which  should  grow  upon  the  pre- 
mises in  the  last  year  before  the 
end  of  the  term  thereby  granted, 
and  for  certain  other  purposes  until 
the  1st  day  of  May  next  ailer  the 
expiration  of  the  said  term,  without 
paying  any  rent  for  the  same.  The 
fourth  breach  assigned  was,  that  B., 
during  the  said  leased  term,  to  wit,  on 
Sepiember  SOth,  1820,  and  on  divers 


4. 


other  days  between  that  day  and 
May  1st,  1821,  did  remove  off  from 
the  premises  large  quantities  of  hay, 
wheat-straw,  and  rye-straw,  without 
bringing  back  a  cart-load  of  dung 
for  each  load  of  hay  and  straw. 
Plea  to  so  much  of  that  breach  as 
relates  to  removing  hay,  &c  during 
the  said  leased  term,  that  B.  did 
bring  back  a  load  of  dung  for  each 
load  of  hay,  &c.  removed,  and 
demurrer  to  the  residue  of  that 
breach.  Joinder  in  demurrer.  De- 
fendants also  pleaded  to  all  the 
breaches,  except  the  fourth;  and 
to  so  much  of  that  as  related  to 
removing  hay,  &c.  during  the  said 
leased  term,  a  release  of  all  causes 
of  action,  except  such  as  plaintiff 
had  in  respect  of  B«'s  not  bringing 
back  to  the  premises  manure  for 
the  hay,  &c.  removed  after  the  29th 
of  September,  1820.  Demurrer  and 
joinder :  Held,  that  the  plea  to  the 
fourth  breach  answered  the  whole 
of  that  breach,  and  that,  therefore, 
the  demurrer  to  the  residue  was 
bad :  Held  also,  that  the  leased 
term  continued  for  certain  purposes 
until  the  1st  of  May,  1821 ;  so  that 
the  release  did  not  extend  to  all 
acts  of  removal  done  during  the 
leased  term,  and,  therefore,  the  plea 
of  release  did  not  answer  so  much 
of  the  fourth  breach  as  it  afiected 
to  answer,  and  being  bad  in  part 
was  bad  in  toto.  Earl  of  St*  Crer' 
mains  v.  fVillan,  T.  4 G. 4. 

Page  216 
Where  a  tenant  occupied,  under 
an  agreement  containing  a  variety 
of  provisions,  and  amongst  others, 
that  he  should  keep  the  premises 
in  tenantable  repair:  Held,  that 
the  landlord  might  declare  gener- 
ally '*  that  the  defendant  became 
tenant,  and  in  consideration  there- 
of undertook  to  repair,"  without 
setting  out  the  agreement.  Where 
A.  held  premises  under  a  lease  con- 
taining a  clause  of  reentry  for 
S  S  3  want 


A.  entered  and  repaired  i  Held) 
that  he  might  recover  from  B.  the 
■um  expended  on  that  occasion. 
After  the  repairs  were  done  by  A., 
but  before  the  commenc^nent  of 
the  action,  B.  sold  hii  interest  io 
the  premises  to  a  person  wlio  pulled 
down  and  entirely  rebuilt  them ; 
Held,  that  this  did  not  deprive  A. 
of  his  ri^'ht  to  recover  the  whole 
sum  expended  by  him.  CoUe^  v. 
Sfreeton,  M.  4  G.  *.         Page  273 

5.  Where  a  lease  contained  a  proviso 
that  if  the  rent  was  in  arrear  for 
twenty-one  days,  the  lessor  might 
re-enter,  "  although  no  legal  or 
formal  demand  should  be  made :" 
Held,  that  the  rent  having  been  in 
arrear  for  the  time  specified,  an 
ejectment  might  be  maintained 
without  actual  re-entry,  and  with- 
out  any  demand  of  the  rent. 

After  trial,  the  Court  will  not 
relieve  the  tenant  by  staying  pro- 
ceedings in  the  ejectment  upon 
payment  of  the  arrears  of  rent  and 
coats.  Doe  dem.  Harrit  v.  Mattert, 
M.  4-  G.  4.  490 

6>  Lessee,  who  has  erected  fixtures 
for  the  purpose  of  trade  upon  the 
demised  premises,  and  afterwards 
takes  a  new  lease  to  commence  at 
the  expiration  of  his  former  one, 
which  new  lease  contains  a  cove- 
nant to  repair,  will  be  bound  to 
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«nd  a  criminal  untruth,  and  that 
the  term  **  faJse"  applied  only  to 
the  latter,  still  as  the  defendants 
had  stated  that  they  communicated 
the  fact  from  authority,  and  had 
not  proved  that  they  had  any  such 
authority,  they  must  have  been 
guilty  of  a  criminal  untruth  or  false- 
hood by  stating  as  a  fact,  the  know- 
ledge of  which  they  had  derived 
from  authority,  that  which  was 
untrue,  and  for  which  they  had  no 
authority. 

Tlie  jury  having  retired  for  a 
considerable  time,  returned  into 
court,  and  desired  to  know  whe- 
ther it  was  necessary  that  there 
should  be  a  malicious  intention  in 
order  to  constitute  a  libel;  to 
which  the  Judge  answered,  '<  The 
man  who  publishes  slanderous  mat- 
ter calculated  to  defame  another, 
must  be  presumed  to  have  intend- 
ed to  do  that  which  the  publication 
is  calculated  to  bring  about,  unless 
he  can  shew  the  contrary ;  and  it  is 
for  him  to  shew  the  contrary:* 
Held,  that  this  answer  was  correct 
in  point  of  law,  and  that  the  Judge 
was  not  bound  to  answer  in  the 
affirmative  or  negative  the  abstract 
question  put  to  him  ;  and  assuming 
tliat  a  malicious  intention  is  neces- 
sary to  constitute  a  libel,  that  in- 
tention is  to  be  inferred  from  the 
mischievous  tendency  of  the  publi- 
cation itself,  unless  the  defendant 
shews  something  to  rebut  such  in- 
ference, and  therefore  that  the 
publication  of  a  libel  of  mischievous 
tendency  having  been  proved,  and 
the  defendant  not  having  shewn 
that  he  published  it  from  authority, 
the  jury  were  bound  to  find  that 
he  published  it  with  a  malicious 
intention.  The  King  v.  Harvey  and 
Chapman.    M.  4  Cr.  4.      Page  257 

LIEN. 

1.  An  attorney  has  a  lien  upon  papers 
belonging  to  a  bankrupt,  not  only  for 


his  bill  for  businesa  done,  but  for  the 
costs  of  an  action  brought  against 
the  bankrupt  subsequently  to  tiie 
issuing  of  the  commission  to  recover 
the  amount  of  his  bill.  Lambert  v. 
Buckmaster,  H.itScSG.^. 

Page  616 
2.  A  bill  in  equity  was  diamiBsedy  with 
costs.  The  plaintiff  brought  an  ac- 
tion for  the  same  cause,  and  reco- 
vered a  verdict.  The  costs  in  equity 
may  be  set  off  against  the  judge- 
ment, subject  to  the  lien  of  the  at- 
torney. Harrison  v.  BainMdge^ 
E.5G.^.  800 

LIMITATIONS,  STATUTE  OF* 

1,  A.  and  B.  made  a  joint  and  several 
promissory  note.  A.  died,  and  ten 
years  afler  his  death  B.  paid  in- 
terest upon  the  note.  In  an  ac- 
tion brought  upon  the  note  against 
the  executors  of  ^.,  it  was  held 
that  the  payment  of  interest  by  B. 
did  not  take  the  case  out  of  the 
statute  of  limitations,  so  as  to  make 
^.'s  executors  liable.  Atkins  and 
Other 8^  Executors^  v.  TredgM  and 
Others^  Executors^  T.  4  G.  4.      23 

2.  ^.  by  means  of  a  misrepresent- 
ation, received  of  B.  and  several 
other  persons,  his  tenants,  various 
sums  of  money,  to  which  he  was 
not  entitled.  B.  applied  to  him  to 
have  the  money  which  he  had  so 
paid  returned,  saving  that  he  and 
the  other  tenants  had  been  induced 
to  pay  more  than  was  due.  A*  re- 
plied, that  if  there  was  any  mistake 
It  should  be  rectified  c  Held,  this 
obviated  the  statute  of  limitations 
as  to  payments  made  by  the  other 
tenants  as  well  as  by  JSfl 

Plaintiff,  an  administratrix,  afler 
the  death  of  the  intestate,  made  one 
such  wrongful  payment  as  before 
mentioned,  out  of  the  assets  t  Held, 
that  she  nught  recover  It  in  her 
representative  character. 

Upon  a  replication,  that  the  de^ 
S  S  4  iendant 


MALICIOUS  ARREST. 
See  AcTioK  on  thb  Case,  3. 


MANDAMUS. 

1.  PrisAoera  committed  to  gaol  for 
trial,  who  are  able,  but  refuse  to 
work,  are  not  entitled  by  law  to 
have  any  food  provided  for  them 
by  the  public ;  and  therefore  where 
a  magiEtraCe  reported,  as  an  abuse, 
to  the  juKtices  at  the  quarter  ses- 
sions,  that  untried  prisoners  had 
been  compelled  to  work  at  the 
tread-mill,  and  the  justices  at  ses- 
sions ordered  tliat  the  tread-mill 
should  be  applied  to  the  employ* 
ment  of  other  prisoners,  as  well  as 
those  sentenced  Co  hard  labour;  and! 
that  those  committed  for  trial  who 
were  able  to  work,  and  had  the 
means  of  employment  offered  them 
by  which  they  may  earn  their  sup. 
port,  but  who  refused  to  worlc, 
should  be  allowed  bread  and  water 
only,  this  Court  refused  to  grant  a 
mandamus  to  compel  the  justices 
to  order  such  prisoners  any  other 
food.  The  King  v.  The  Jwtictt 
of  the  North  Riding  of  YoThkire, 
M.tG.i.  '    286 

2.  By  charter,  a  borough  was  con- 
stituted a  body  corporate,  to  have 
perpetual  succession  by  the  name 
of  the  mayor  and  free  burgesses 


NON  ARRIVAL. 
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the  aldermen  was  in  a  dangerous 
state  of  health,  and  was  upwards 
of  seventy  years  of  age,  and  in- 
capable of  performing  the  duties 
of  alderman  and  justice  of  the 
peace;  that  of  the  four  burgesses, 
two  were  upwards  of  seventy  years 
of  age,  and  that  another  was  not 
an  inhabitant  of  the  borough.  The 
Court  refused  to  grant  a  mandamus 
to  compel  the  mayor  and  aldermen 
to  proceed  to  the  election  of  free 
burgesses,  or  to  hold  a  meeting 
for  the  purpose  of  considering  the 
propriety  of  proceeding  to  such  an 
election.  The  King  v.  The  Mayor, 
Recorder,  and  Aldermen  of  the 
Borough  of  Forney y  if.  4  &  5  G.  4. 

Page  584 
S.  Where  the  charter  of  a  corpora- 
tion provided  that  there  should  be 
a  high  steward  and  an  under  stew- 
ard, and  imposed  upon  the  latter 
various  judicial  and  ministerial  du- 
ties, and  did  not  give  him  power 
to  appoint  a  deputy:  Held,  that 
he  could  not  appoint  a  deputy  ge- 
nerally to  discharge  all  the  minis- 
terial duties  of  his  office ;  although 
a  bye-law  of  the  corporation  re- 

3uired  that  he  '*  or  his  sufficient 
eputy"  should  attend  at  every 
court,  to  execute  the  duties  of  the 
office. 

Quaere,  Whether  he  could  have 
made  such  an  appointment  for  the 
discharge  of  any  particular  minis- 
terial duty.  The  King  v.  Mayor, 
Sfc,  of  Gravesendf  H.4e&5G.4t. 
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MEMORIAL. 
See  Annuity,  1,  2,  3,  4. 

MONEY  HAD  AND  RECEIVED. 
See  Assumpsit,  2. 

NON  ARRIVAL. 
See  Charter-party. 


NOTICE  OF  APPEAL, 
See  Appeal,  3. 

NOTICE  TO  QUIT. 
See  EviDENcs,  6. 

OUTLAWRY. 
See  Practice,  8. 

OVERSEERS. 

1.  A  local  act  directed  that  the  then 
overseers  of  the  parish  of  JV. 
should  continue  to  be  overseers 
for  the  remainder  of  the  current 
year,  and  until  two  others  should 
be  appointed,  and  that  two  over- 
seers should  be  appointed  an- 
nually :  Held,  that  tiiis  act  did  not 
repeal  the  statute  ^SEliz.  c.2.  *.!., 
and  that  an  appointment  of  four 
overseers  for  the  parish  of  W,  was 
valid.  The  King  v.  Pinney  and 
Another,  M.  4  G.  4.        Page  SiS2 

2.  Overseers  of  the  poor  are  bound 
to  endeavour  to  find  work  for  Uie 
able-bodied  poor  who  are  out  of 
employment.  Quaere,  Whether  they 
can  legally  give  relief  to  such  per- 
sons, otherwise  than  by  setting 
them  to  work  and  paying  them  for 
their  labour.  The  King  v.  Cdlett, 
Clerk,  M,  4  G.  4.  824 

3.  A  parish  certificate,  purported  to 
be  granted  in  1761  by  A.,  the 
only  churchwarden,  and  B,,  the 
only  overseer  of  the  parish:  Hdd, 
that  it  must  be  taken  to  have  been 
a  good  certificate,  because  it  may 
be  intended  in  favour  of  such  an 
instrument,  that  by  custom  there 
was  only  one  churchwarden  in  the 
parish,  and  that  two  overseers  had 
been  originally  appointed,  but  Uiat 
one  of  them  died,  and  that  the 
certificate  was  granted  b«bre  the 

vacancy 


See  COPTBIGHT,  1. 


PARTNERSHIP. 

I.  Where  A.  and  B.  were  partners, 
but  the  whole  of  the  butifless  was 
carried  on  by  and  in  the  name  of 
A.,  B.  never  appearing  to  the 
world  OS  a  partner ;  and  at  the  dis- 
solution of  the  partnership,  by 
effluxion  of  time,  all  the  partner- 
ship stock  and  effects,  by  agree- 
ment between  them,  were  lefl  in 
^.'s  hands,  who  was  to  receive  and 
pay  all  the  debts  due  to  and  from 
tbe  concern,  and  to  repay  by  instal- 
ments the  capital  brought  in  by 
B.;  ^.  having  continued  to  carry 
on  the  busineM  as  before  for  a 
year  and  a  half,  when  he  became  a 
bankrupt ;  Held,  that  all  the  part- 
nership property  and  efiects  so  left 
in  A.'i  hands,  and  also  the  debts 
due  to  tbe  concern,  passed  to  his 
assignees,  being  in  the  order  and 
disposition  of  the  bankrupt  within 
tbe  intent  and  meaning  of  the 
SI  Jac.  I.  c.  19.  t.  II.  Es  parte 
Etuierby,  in  the  MqUer  of  Gtlpin, 
Jtf.  4G.4.  S89 

S.  An  agreement  between  A.,  a  mer- 
chant, and  B.,  a  broker,  that  the 
latter  should  purchase  goods  for 
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to  carry  goods  from  London  and 
deliver  them  safely  at  Dover.  The 
contract  proved  was,  to  carry  and 
deliver  safely  (fire  and  robbery  ex- 
cepted): Heldy  that  this  was  a 
variance.  Latham  v.  RiUle^,  T. 
4  0,4.  Page  20 

S.  Declaration  stated  that  the  de- 
fendant being  the  clerk  of  the 
court  for  the  relief  of  insolvent 
debtors,  wrongfully  and  malicious- 
ly intending  to  injure  the  plaintiff, 
and  to  cause  one  ^S.  C ,  in  custody 
at  the  suit  of  the  plaintiff,  to  be 
discharged  out  of  custody  without 
paying  plaintiff  his  damages  and 
costs,  wrongfully  and  unlawfully 
issued  an  order,  purporting  to  be 
an  order  from  that  court,  and  pur- 
porting that  the  prisoner  should  be 
discharged  from  custody ;  whereas 
in  truth  and  in  fact,  the  court  did 
not  pronounce  any  such  order,  nor 
give  any  authority  to  the  defend- 
ant to  issue  the  same,  by  reason 
whereof  the  prisoner  was  dis- 
charged from  custody :  Held,  upon 
error,  brought  upon  a  judgment  of 
C.  P.,  given  for  defendant  upon 
demurrer  to  the  declaration,  that 
it  was  not  necessary  to  aver  that 
the  order  had  been  set  aside  by  the 
court ;  for  the  order  was  to  be  con- 
sidered the  act  of  the  officer,  and 
not  of  the  court.  Whitelegg  v. 
Richards,  T.  4  G.  4.  45 

4.  The  owner  of  a  freehold  house,  in 
which  there  were  various  fixtures, 
sold  it  by  auction.  Nothing  was 
said  about  the  fixtures.  A  con- 
veyance of  the  house  was  exe- 
cuted, and  possession  given  to  the 
purchaser,  the  fixtures  still  remain- 
ing in  the  house :  Held,  that  they 
passed  by  the  conveyance  of  the 
freehold ;  and  that  even  if  they  did 
not,  the  vendor,  after  giving  up  the 
possession,  could  not  maintain 
trover  for  them.  A  few  articles, 
which  were  not  fixtures,  were  also 
left  in    the  house;   the  demand 


describe  them,  together  with  the 
other  articles,  as  fixtures,  and  the 
refusal  was  of  the  fixtures  demand* 
ed:  Held,  that  upon  this  evidence 
the  plaintiff  could  not  recover  them 
in  tills  action.  CoUgrave  v.  Dias 
Santos,  T.  4  G.  4.  Page  76 

5.  The  court  will  not  compel  a  de- 
fendant to  verify  his  plea.  Mering* 
ton  V.  Beckety  T.  4  G.4.  81 

6.  It  is  not  necessary  in  a  declaration 
upon  a  post  obit  bond,  to  aver  the 
death  of  the  person  upon  whose 
death  the  money  secured  by  the 
bond  was  to  become  payable. 

A  post  obit  bond  (upon  which  a 
forfeiture  has  taken  place,)  is  not 
within  the  statute  of  the  8  &  9  W.3. 
c.  1 1. ;  and  therefore  it  is  unneces- 
sary to  suggest  breaches. 

Semble,    that  such  a  bond  is 
within  the  4  &  5  Anne,  c.  15.  Mur* 
ray.  Administrator,  v.  The  Earl  of 
Stair,  r.  4G.4.  82 

7.  Where  a  lease  of  premises  de- 
scribed them  as  abutting  on  **  an 
intended  way  of  thirty  feet  wide," 
which  was  not  then  set  out,  and 
the  soil  of  which  was  the  property 
of  the  lessor ;  and  an  under-lease 
was  granted,  describing  the  pre- 
mises as  abutting  on  '<  an  intended 
way,"  not  mentioning  the  width : 
Held,  that  the  under  lessee  was 
entitled  to  a  convenient  way  only, 
and  could  not  maintain  an  action 
against  the  owner  of  the  soil  for 
narrowing  the  road  to  twenty- 
seven  feet,  no  actual  injury  having 
been  sustained.  Harding  v.  fFi^ 
son,  T.  4  G.  4.  96 

8.  Where  A.,  who  held  premises 
under  a  lease  which  expired  at 
Midsummer,  refused  to  give  up  the 
possession  at  that  time,  and  insisted 
upon  notice  to  quit,  and  afterwards 
continued  in  possession  till  Christ* 
mas,  and  paid  rerU  at  Michaelmas 
and  Christmas:  Held,  that  this 
was  conclusive  evidence  of  a  te- 
nancy, and  that  the  landlord  was 

entitled 
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entitled  to  recover  a  quarterns  rent 
due  at  Lady^day.  Bishop  v*  Hoto- 
ardy  T.  if  6.  if.  Page  100 

9.  A.f  by  means  of  a  misrepresent- 
ation) received  of  B*  and  several 
other  persons  his  tenants,  various 
.  sums  of  monejy  to  which  he  was 
not  entitled.  B.  applied  to  him  to 
have  the  money  which  he  had  so 
paid  retomed,  saying  that  he  and 
the  other  tenants  had  been  induced 
to  pay  more  than  was  due.  A.  re- 
plied,  that  if  there  was  any  mistake 
It  should  be  rectified:  Held,  that 
this  obviated  the  statute  of  limit- 
ations as  to  payments  made  by  the 
other  tenants  as  well  as  by  B. 

Plaintiff,  an  administratrix,  after 
the  death  of  the  intestate,  made 
one  such  wrongful  payment  as  be- 
fore mentioned,  out  of  the  assets : 
Held,  that  she  might  recover  it  in 
her  representative  character. 

Upon  a  replication  to  a  plea  of 
the  statute  of  limitations,  that  the 
defendant  did  promise  within  six 
years,  fraud  cannot  be  set  up  as 
an  answer  to  the  plea. 

Quserc,  Whether  it  would  be  a 
good  answer  if  specially  replied. 
Clarkf  Administratrix^  v.  Hougham, 
T.ifG.i.  149 

10*  An  indictment  stated,  that  an 
ancient  bridge,  situate  within  the 
parishes  of  Machynlleth  and  Pen- 
negoest  was  out  of  repair,  and  that 
the  inhabitants  of  the  said  parish 
of  Peunegoes  and  town  of  Afo- 
chynUeth  aforesaid,  from  time  im- 
memorial, by  reason  of  the  tenure 
of  certain  lands  in  the  said  parish 
of  Pennegoes  and  town  of  Mfl- 
chynlleth,nsLve  repaired  the  bridges: 
Held,  upon  error,  that  the  in£ct- 
raent  was  bad,  because  it  did  not 
appear  that  the  bridge  was  situate 
within  the  town,  and  therefore  that 
the  inhabitants  of  the  town  were 
not  liable  unless  a  special  consider- 
ation were  shewn;  and  that  here 
no    sufficient    consideration    was 

: 


shewn,  inaamuch  aa  the  inlubitaiti 
could  not  hold  land,  and  therefsre 
could  not  be  liable  by  reason  of  te- 
nure. The  King  r.  The  InhaUtmb 
ofMachyfUieik  and  Penn^oes^  I. 
4G.4.  1^165 

11.  The  declaration  stated  that  the 
plaintiff  and  defendant,  by  artida 
of  agreement,  (reciting  that  m- 
veral  actions,  arising  out  of  tbe 
same  transaction,  had  been  broi^ht, 
and  defended  by  tbe  plaintiff  it- 
fendant,  G.  A.  and  D.  A.^  and  that 
in  one  of  them  the  assigneei  d 
one  t/.  7\,  a  bankrupt,  recofcred 
against  the  now  plaintiff  250011, 
and  that  disputes  existed  betwces 
the  now  plaintiff  and  defendant  re- 
specting the  value  of  the  goods  aid 
stock  which  each  had  recdnd 
from  a  certain  farm,  and  also  cod- 
corning  the  proportion  which  eick 
was  to  pay  of  the  said  sum  of 
2500/.  according  to  an  agreeooit 
entered  into  between  them  before 
the  trial,  and  also  concerning  the 
costs  of  bringing  and  defeoidiog 
the  actions  above  mentioned,)  sib- 
mitted  themselves  to  the  award  d 
J.  r.,  J.  R.,  T.  C.J  respecting  the 
said  matters.  That  the  arbitrators^ 
taking  the  said  matters  into  cod- 
sideration,  awarded  that  the  de- 
fendant should  pay  the  plaintif 
444*/. ;  that  five-eighth  parts  of  the 
costs  of  the  several  actions  before 
mentioned  should  be  paid  by  tbe 
plaintiff,  and  three-eighths  by  de- 
fendant;  that  the  sums  alresdj 
expended  by  either  of  them  shook! 
be  allowed  as  part  payment  of  bb 
proportion ;  and  that  when  the  sum 
of  444/.  and  the  costs  were  paid, 
mutual  releases  should  be  gives. 
On  demurrer :  Held,  that  the  plsin- 
tiff  was  entitled  to  recover;  for 
that,  as  to  the  first  part  of  the 
award,  nothing  appeared  on  tbe 
declaration  to  shew  that  the  arbi- 
trators had  not  awarded  the  sum 
of  444/.;  after  taking  into  consider- 
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ation  the  value  of  the  stock  and 
goods,  and  that  it  was  sufficiently 
certain ;  for  the  plaintiff  being  ori- 
ginally liable  to  pay  the  whole  sum 
of  25001.9  must  remain  liable  to 
pay  all  but  the  444/.  awarded  to 
liim.  As  to  the  second  part  re- 
specting the  costs :  Held^  that  it 
was  sufficiently  certain,  for  it 
would  become  so  upon  taxation  of 
the  costs  by  the  proper  officer ; 
and  that  it  would  be  finial  or  other- 
wise according  as  there  were  or 
were  not  disputes  about  the  sums 
already  laid  out.  If  there  were 
any  such  disputes,  or  i£  the  arbi- 
trators did  not  take  into  consider- 
ation all  the  matters  referred,  that 
should  have  been  pleaded.  Car' 
gey  V.  Aitcheson^  T.  4  G.  4. 

Page  170 

12.  Debt  on  a  bond  conditioned  for 
the  performance  of  an  award,  to 
be  made  within  a  limited  time. 
The  declaration,  after  setting  out 
the  condition,  stated  that  before 
that  time  expired,  the  parties  to 
the  bond,  by  deed,  agreed  to  give 
the  arbitrators  further  time  for 
making  the  award,  and  that  an 
award  was  made  within  the  ex- 
tended time ;  and  alleged  non- 
performance :  Held,  upon  demur- 
rer, that  the  action  was  maintain- 
able  upon   the  bond.      Greig  v. 

^a^o^^.  4G.4.  179 

13.  An  indictment  stated  that  a  cer- 
tain way  was  an  ancient,  common 
highway,  and  that  a  certain  part 
situate  in  an  extra-parochial  ham- 
let, was  out  of  repair,  and  that  the 
inhabitants  of  the  extra-parochial 
hamlet  ought  to  repair  it:  Held, 
that  this  indictment  was  bad,  as  it 
did  not  alleee  that  the  inhabitants 
of  the  hamlet  were  immemorially 
bound  to  repair ;  nor  that  the  ham- 
let did  not  form  part  of  a  larger 
district,  the  inhaoitants  of  which 
were  bound  to  repair, 

Qusere,  Whether  the  inhabitants 


of  the  hamlet  would  be  liable  to 
repair  at  common  law,  if  the  in- 
dictment had  contained  the  latter 
allegation.  The  King  v.  The  /it- 
habitanis  of  the  ExirO'^^orochial 
Hamlet  of  KingsmooTf  T,  4  G.  4. 

Page  190 
14.  Plaintiff  demised  by  indenture  to 
B.   (defendant's  testator)   certain 
premises,  to  hold  for  eleven  years 
from  the  29th   September,   1809. 
^.covenanted  amongst  other  things 
that  he  would  not,  during  the  leatef 
sell  or  convey  away  froiyi  the  pre- 
mises any  of  the  straw  which,  dar- 
ing the  leased  term,  should  grow 
upon  the  premises,  (except  wheat 
straw  and  rye  straw,)  and  that  for 
every  load  of  hay,  wheat  straw, 
and  rye  straw  which  should  be 
sold  or  removed  off  from  the  pre- 
mises during  the    thereby  leased 
term  ;  he  {B.)  would  bring  back  a 
cart-load  of  dung ;  and  plaintiff  co- 
venanted that  it  should  be  lawful 
for  B.  to  have  the  use  of  the  bams, 
&c.  for  receiving  his  crops  ofxom 
and  hay  which  should  grow  upon 
the  premises  in  the  last  year  be- 
fore the  end  of  the  term  thereby 
granted,  and  for  certain  other  par- 
poses,  until  the  first  day  of  may 
next  after  the  expiration  of  the 
said  term,  without  paying  any  rent 
for  the  same.    The  fourth  breach 
assigned  was,  that  J3.,  during  the 
said  leased  term,  to  wit,  on  Sept* 
SOth,  1820,  and  on  divers  other 
days  between  that  day  and  May 
1st,  1821,  did  remove  off  from  the 
premises  large  Quantities  of  hav, 
wheat  straw,  anil  rye  straw,  with- 
out bringing  back  a  cart  load  of 
dung  for  each  load  of  hay  and 
straw ;  plea  to  so  much  of  that 
breach  as  relates  to  removing  hayt 
&c.  during  the  said  leased  terms 
that  B.  did  bring  back  a  load  of 
dung  for  each  IosmI  of  hay,  &c«  re- 
moved; and  demurrer  to  the  re- 
sidue of  that  breach.    Joinder  in 

demurrer. 
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demurrer.  Defendanti  also  plead- 
ed to  all  tlie  breaches  except  the 
fourth ;  and  to  so  much  ok  that 
as  related  to  removing  hay»  &c. 
during  the  said  leased  iermt  a  re- 
lease of  all  causes  of  action,  except 
auch  as  plaintiff  had  in  respect  of 
J^.'s  not  bringing  back  to  the  pre- 
mises manure  for  the  hay,  &c.  re- 
moved after  the  29th  Sent.  1820, 
.  demurrer  and  joinder :  Ueld,  that 
.  the  plea  to  the  fourth  breach  an- 
swered the  whole  of  that  breach^ 
and  that  therefore  the  demurrer  to 
the  residue  was  bad:  Held  also, 
that  the  leased  term  continued  for 
certain  purposes  until  the  first  of 
May^  1821;  so  that  the  release 
did  not  extend  to  all  acts  of  re- 
moval done  during  the  leased  term; 
and  therefore  the  plea  of  release 
did  not  answer  so  much  of  the 
fourth  breach  as  it  affected  to  an- 
swer, and  being  bail  in  part  was 
bad  in  toto«  Earl  of  St.  Germams 
y.  WUlan  and  Another^  Executars, 
r.4.G.4.  Page  216 

15.  Where  the  owner  of  certain 
stacks  of  hay  and  corn,  which  were 
maliciously  set  on  fire,  received 
the  amount  of  his  loss  from  an  in- 
surance ofiice  :  Held,  that  he  might 
nevertheless  maintain  an  action 
against  the  hundred  on  the  9  G.  1. 
c.  22.  Clark  v.  The  Inhabitants 
ofBluthing,  M.  4  0.4..  254 

16.  In  the  parish  of  A.^  two  church- 
wardens were  elected  for  the  town- 
ship of  B>t  &nd  two  others  for  the 
rest  of  the  parish.  Separate  rates 
were  made  for  these  divisions : 
Held,  that  the  churchwardens 
elected  for  the  township  of  B> 
might  maintain  an  action  against 
their  predecessors  for  money  re- 

.  maining  in  their  hands,  and  were  not 
bound  to  make  all  the  present  or 
late  churchwardens  of  the  parish 
plaintifis  or  defendants.  AstU  and 
another  v.  Thomas  and  Baldwyn, 
M.4tG.^.  271 


17.  Where  a  tenant  occupied,  mA 
an  agreement,  cootaining  a  vaiie 
of  proviaionay  and  amongst  otka 
that  he  should  keep  the  (vcaw 
in  tenantable  repair :  Held  that  ll 
landlord  might  declare  gcnoiD; 
<«  that  the  defendant  becaiE 
tenant,  and  in  consideration  then 
of,  undertook  to  repair,"  witfaoi 
setting  out  the  agreement.  Wka 
A.  held  premises  under  a  Iom 
containing  a  clause  of  re^cotiyii 
want  of  repairs,  and  afterwards  a 
derleta  part  to  J3.,  who  undcrtsi 
to  repair  within  three  months  A 
notice  for  that  purpose ;  the  pn 
mises  underlet  being  out  of  repsn 
A.*%  landlord  threatened  to  iaa 
upon  the  forfeiture  if  th^  were  so 
repaired,  and  A^  gave  notice  to  h 
to  repair.  The  premises,  at  tk 
expiration  of  three  months  fm 
that  time  remaining  out  of  repii 
A.  entered  and  repaired :  Heh 
that  he  might  recover  Arom  AdM 
sum  expended  on  that  occsmq 
Afler  the  repairs  were  done  bj  A» 
but  before  the  conunencement  ol 
the  action,  B.  sold  his  intereit  ii 
the  premises  to  a  person  vfac 
pulled  down,  and  entirely  reboni 
them :  Held  that  this  did  not  de< 
prive  A.  of  his  right  to  recover  ^ 
whole  sum  expended  by  bin 
CoUey  and  another  v.  Streeto»  s» 
others,  M.  4  G.  4.  Page  27! 

18.  A  count  in  slander,  chargiogtltt 
defendant  had  imposed  upon  ik 
plaintiff^  the  crime  offiUony^  is  goo 
after  verdict.  Blizard  v.  Kd^ 
M.  4  G.  4.  9& 

19.  Assumpsit  bv  the  indorsee  agains 
the  maker  of  a  promissary  note 
payable  to  A.  B»  or  his  ordei 
Plea,  first  non-assumpsit ;  and  u 
condly,  that  A.  B,  became  a  btnl 
rupt,  and  that  his  property  wi 
duly  assigned  to  assignees,  when 
by  the  interest,  title,  and  right  t 
indorse  the  promissory  note  befoi 
the  time  of  indorsement  becsn 

Teste 


PLEADING. 


998 


vested  in  the  assignees,  whereby  the 
indorsement  by  A.  B.  was  void,  and 
created  no  right  in  the  plaintiffs  to 
sue.  Reph'cation  to  the  last  plea, 
that  the  indorsement  was  made 
with  the  consent  of  the  assignees. 
Rejoinder  taking  issue  upon  that 
fact.  A  verdict  having  been  found 
for  the  plaintiff  on  the  first  issue, 
and  for  the  defendant  on  the  second, 
it  was  held  that  the  plaintiff  was  en- 
titled to  judgment  upon  the  whole 
record.      First,  because  the    de- 

.  fendant  who  had  made  the  note 
payable  to  A,B.y  or  his  order,  was 
estopped  from  saying  that  A.  B, 
was  not  competent  to  make  an 
order.  Secondly,  because  the  pro- 
perty acquired  by  a  bankrupt,  sub- 
sequently to  his  bankruptcy,  does 
not  absolutely  vest  in  the  assignees, 
although  they  have  a  right  to  claim 
it;  but  if  they  do  not  make  any 
claim,  the  bankrupt  has  a  right  to 
such  property  agamst  all  other  per- 
sons. Drayton  and  another  v. 
Dale,  M.  4?  G.  4.  Page  293 

20.  Trespass  for  breaking  and  enter- 
ing the  plaintiff's  manor.  Pleas, 
first,  general  issue ;  second,  that 
from  time  immemorial  there  hath 
been  and  still  is  a  public  port  partly 
within  the  said  manor,  and  also  in 
a  river  which  has  been  a 'public 
navigable  river  from  time  immemo- 
rial, and  that  there  is  in  that  part 
of  the  port  which  is  within  the 
manor,  an  ancient  work  necessary 
for  the  preservation  of  the  port, 
and  for  the  safety  and  convenience 
of  the  ships  resorting  to  it:  that 
this  work  was,  at  the  several  times 
when,  &c.  in  decay  ;  that  plaintiff 
would  not  repair  it,  but  neglected 

-  so  to  do,  wherefore  defendants 
entered  and  repaired.    Replication, 

-  de  injuria  Verdict  for  plaintiff  on 
first  plea,  and  for  defendants  on 
the  second :  Held,  that  plaintiff 
was  entitled  to  judgment  non  ob- 
staate  veredictOi  as  the  second  plea 


did  not  state  that  immediate  repairs 
were  necessary,  or  that  any  one 
bound  to  do  so,  had  neglected  to 
repair  after  notice,  or  that  a  rea- 
sonable time  for  repairing  had 
elapsed,  or  that  defendants  had 
occasion  to  use  the  port,  Qumrei 
Whether  the  plea  would  hove  been 
good,  had  it  contained  those  alle- 
gations. The  Earl  of  Lonsdale  v. 
Nelson,  M.  4  G.  4.  Pftge  80S 

21.  In  covenant  upon  a  policy  of  in* 
surance  upon  the  life  oiA.f  payable 
six  months  after  due  proof  of  his 
death,  the  assured  are  not  entitled 
to  recover  interest  upon  the  prin- 
cipal sum  insured,  from  the  expira- 
tion of  six  months  af^er  due  proof 
of  the  death  of  A.  Higgm^  v. 
Sargent,  M.  4  G.  4.  .S4« 

22.  Where  A*  bought  soods  of  a 
trader,  who  had  previously  com- 
mitted  an  act  of  bankruptcy,  and 
paid  for  them  bonft  tide  without 
knowledge  of  the  bankruptcy:  Held 
that  the  assignees  under  a  com- 
mission issued  against  the  seller, 
could  not  maintain  trover  for  the 
goods,  the  payment  being  pro^ 
tected  by  the  1  </.  1.  c.  15.  «•  14. 
Cash  and  another,  Assignees,  v. 
Young,  M.  4!  G.  4f.  41 S 

23*  A  customer  was  in  the  habit  of 
indorsing  and  paying  into  his  bank- 
er's hands,  bills  not  due,  which,  if 
approved,  were  immediately  en- 
tered (as  bills)  to  his  credit,  to  the 
full  amount,  and  he  was  then  at 
liberty  to  draw  for  that  amount,  by 
checks  on  the  bank.  The  cus- 
tomer was  charged  with  interest 
upon  all  cash  payments  to  him 
from  the  time  when  made,  and  up- 
on all  payments  by  bills  from  the 
time  when  they  were  due,  and 
paid:  and  had  credit  for  interest 
upon  cash  paid  into  the  bank  from 
the  time  of  the  payment,  and  upon 
bills  paid  in  from  the  time  wnen 
the  amount  of  them  was  received. 
The  bankers  paid  away  such  bills 

to 


(on  ana  otners  v.  ou»  ana  otnert 
M.  4  G.  4.  Page  42! 

24-  Where  certain  persons  who  hac 
been  slaves  in  a  foreign  country 
where  slavery  was  tolerated  by  law. 
escaped  thence,  and  got  on  boarc 
a  British  ship  of  war,  on  the  higl' 
seas  :  Held,  that  a  British  subject 
resident  in  that  country,  who  claim 
ed  the  slaves  as  his  property,  couli! 
Dot  maintaio  an  action  against  the 
commander  of  the  ship,  for  har- 
bouring the  slaves  after  notice. 
Forbes  V.  Cochrane,  M.  4  G.4.44E 

S5.  Declaration  stated,  that  by  agree- 
ment between  plaintiff  and  G-  G,, 
plaintiff  agreed  to  uell  and  deli vei 
to  G-  G.,  a  lace  machine  for  220/. : 
to  be  paid  thus,  4<V.  on  delivery, 
and  the  residue  by  weekly  pay- 
ments of  1/.,  which  were  to  be  paid 
to  defendant,  as  trustee  for  the 
plaintiff,  and  in  case  of  any  default 
plaintiff  was  to  have  back  the  ma- 
chine ;  and  in  consideration  of  the 
premises,  and  of  plaintiff,  at  the 
request  of  the  defendant,  appoint- 
ing him  to  receive  the  weekly  in- 
staJments,  defendant  promised  the 
plaintiff  to  take  the  machine  and 
pay  the  balance,  should  there  be 
any  default  by  G.  G.  in  the  weekly 
payments  :  Held,  that  this  promise 
was  nudum  pactum,  and  void. 
Bates  V.  CoH,  Af.  4  G.  4.        474 

2&  Declaration  in  assumpsit,  by  tlie 
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luent  that  the  biK  was  presented  to 
F.  W,y  and  that  he  refused  to  pay, 
and  that  notice  of  such  refusal  was 
given  to  the  defendant,  and  he 
thereby  becan>e  liable  to  pay,  and 
being  liable,  promised  :  Held,  up- 
on demurrer,  that  this  declaration 
was  bad,  inasmuch  as  if  the  action 
was  founded  upon  the  bill,  the 
plaintiff  could  only  recover  accord- 
ing to  the  custom  of  merchants, 
and  by  that  custom,,  the  plaintiffs 
as  indorsers  and  drawers  would  be 
liable  to  pay  the  amount  of  the 
bill  to  the  defendant;  and  if  the 
action  was  considered  as  founded 
upon  the  special  contract,  it  was  not 
maintainable,  inasmuch,  as  there  was 
not  any  consideration  for  the  defend - 
fMit*s  uidorscment.  Britten  and  on- 
other  V.  Webh,  M.  4  G.  4.  Page  483 

28.  Where,  in  case  for  slander  of  title, 
it  appeared  by  the  declaration  that 
the  plaintiff  had  a  certain  interest 
in  the  premises,  and  that  by  an 
agreement  between  himself  and  the 
defendant,  (from  whom  he  derived 
that  interest,)  he  had  a  clear  right 
to  dispose  of  the  whole  of  that  in- 
terest, but  only  a  doubtful  right  to 
dispose  of  any  portion  of  it ;  and 
the  plaintiff  averred  that  he  put  up 
hi^  said  interest  to  auctiojD,  and 
that  defendant  published  a  libel 
of  and  concerning  his  right  to  sell 
the  said  interest ;  the  evidence  be- 
ing, that  he  offered  for  sale  a  pior- 
tion  of  that  interest  only :  Held, 
that  this  was  a  fatal  variance. 
MiUman  v.  PraJtt,  M.  4  G.  4. '  486 

29u  By  a  local  act  for  building  a 
chapel,  the  trustees  therein  men- 
tioned were  authorised  to  app.oirit 
a  treasurer,  clerk,  and  other  offi- 
cers, and  out  of  the  monies  to  be 
received  by  virtue  of  the  act  to  pay 
such  salaries  to  them  as  they  ( the 
trustees)  should  think  reasonable, 
and  out  of  the  same  fund*  they 
w^re.  tQ  pay  toi  ^^  cuv4te  4  y««rly 
Yo*.  iL 


salary  not  le&K  thap  1501.;  tbny 
were  authorised  to  bon^ow  any  6mn 
at  interest,  not  exceeding  SO^OCKV*; 
which  monies  so  borrowed,  and  (^o 
interest  thereof,  were  to  be  ouide 
payable  out  of  the  burial-fee8»  a»d 
out  of  rates  and  assessmeotd.  U^  be 
made  in  pursuance  of  tja^e-  Mt* 
They  were  also  authorized  to  gtfmt 
annuities,  provided  the  money  so 
raised  by  annuities  did  no^  exceed 
the  whole  sum  intended  to  be  raised 
for  the  purposes  of  the  acL  They 
were  authorised  also  to  n^ako  an 
assessment  on  the  occupiers  of 
hou^eSf  lands,  &c.  within  the  parish, 
not  exceeding  2s.  6d.  io  the  pound 
on  the  yearly  value,  and  Ihe  raAes 
were  to  be  applied  by  tkem  to^  the 
purposes  of  that  act  durlAg  «uch 
time  as  any  of  the  monies  to.  be 
borrowed  upon  the  credil.  of  the 
act  should  ren^ain  iinpakt  oc  the 
iwinuity  granted  should  have  con- 
tinuance ;  and  by  Another  claus^^ 
the  trustees  were  empowered  to 
take  a  distress  for  the  non-payment 
of  the  rates.  The  trustees  appoint- 
ed under  this  act  raised  a  suqa  of 
SQfiS6l^  partly  by  annuity  and  part- 
ly by  borrowing  upon  common  in- 
terest ;  and  made  a  rale  to  pay  the 
annuities  and  the  interest  upon  the 
whole  money  borrowed.  A  distress 
having  issued,  the  plaintiff  reple- 
vied, and  the  defendant  avowea  as 
collector  of  the  rajtes  imposed  by 
the  act.  The  plaintiff,  after  setting 
out  several  clauses,  in  the  act  of 
parliament,  pleaded  that  before  the 
making  of  the  assessment,  the  trus- 
tees had  wrongfully  borrowed  more 
than  the  sum  of  ^O^QOOl.  which*  by 
the  act,  they  were  authorised  to 
do,  viz.  136  by  annuities  and  2,500/* 
by  borrowing,  and  that  the  rates 
were  made  amongst  others,  for  the 
purpose  of  paying  the  said  annui- 
ties and  mQuey  borrowed.  Sepli- 
Qation,  that  the  burial-fees  were 


«  and  money  borrowed, 
or  any  other  puTpoim  whatever : 
Held,  upon  demurrtr,  that  the 
plaintifT  was  entitled  to  judgment, 
inasmuch  as  the  art  of  parliament 
only  authorised  the  trustees  to 
borrow  b  specific  sum,  and  the  rate 
havinf;  bien  made  to  pay  the  in- 
terest  due  ujinn  the  whole  euni 
borrowed,  was  bad  in  loto,  although 
the  defect  did  not  appear  upon  the 
face  of  it.  Hkfiler  v.  Hueliei,  M. 
+  G.  +.  Fdge  499 

SO-  By  deed  of  three  parts  between 
husband,  wife,  and  iruflec,  recit- 
ing that  ditfcrentcs  existed,  and 
that  the  husband  and  wife  had 
agreed  to  live  separate,  the  hus- 
band covenanted  to  pay  an  annuity 
to  the  uife  during;  so  much  of  her 
life  as  he  should  live,  and  the  trus- 
tee covenuiitcd  to  indemnify  the 
husband,  against  the  wife'M  debts, 
and  th:tt  clie  should  release  all 
claim  of  jointure,  dower,  and 
kL-ds;  Held,  that  this  deed  wae 
legal  and  binding,  and  that  a  plea 
by  the  husband  that  the  wife  sued 
in  the  Lcclesiastical  Court  for  re- 
ttitution  of  conjugal  rights,  and 
that  he  put  in  an  allegation  and 
exhibits  charging  her  with  adultery, 
and  that  a  decree  of  divorce  a 
mensa  et  toro  was  in  that  cause 
pronounced,    was  not   a  sufficient 
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that  this  evidence  did  not  support 
the  plea,  which  stated  that  t!ie  note 
was  given  to  secure  the  repayment 
of  money  actually  paid  by  fV. 
Aniory  and  another  v.  Meri/weathcr^ 
H.^&5G.4^.  Page  .573 

S3.  In  a  conviction  under  the  S  G.  4. 
c.  HO.  it  is  necessary  that  the  of- 
fence should  appear  to  have  been 
proved  on  the  oath  of  one  or  more 
credible  witnesses ;  and,  therefore, 
where  the  conviction  stated.  **  that 
R,  j1.  was  convicted  of  carrying 
brandy  liable  to  seizure,"  (without 
saying  upon  oath,)  and  proceeded, 
**  and  it  is  this  day  in  like  manner 
also  proved,  on  the  oath  of  </.  //., 
that  the   brandy  was   taken  from 

.  R.  A,,  and  that  he  was  detained  by 
an  officer  of  the  navy,  &c.  :  Held, 
that  carrying  the  brandy  was  the  | 
offence ;  and  as  that  was  not  stated 
to  have  been  proved  on  oath,  the 
conviction  was  bad  (and  that  R.A. 
having  been  committed  to  prison,) 
was  entitled  to  be  discharged.  Ex- 
parte  Aldridjre,  IL^&5  G. 4.   600 

34.  In  an  actio.i  by  original  if  the 
defendant  does  not  appear  the 
bail  bond  is  forfeited  on  the  quarto 
die  post,  the  other  four  days  be- 
ing allowed  merely  ex  gratiii ;  and, 
therefore,  whjre  a  co.nmission  of 
bankruptcy  issued  against  one  of 
the  bail  to  the  sheriff  after  the 
quarto  die  post,  but  within  four 
days,  it  was  held,  that  the  penalty 
of  the  bond  was  a  debt  proveable 
under  the  commission,  and  there- 
fore barred  by  tlie  certificate. 
Coulson,  Assignee  of  the  Sheriff 
of  Middlesex  v.  Hammon,  H. 
i  &  5  G.  4.  626 

^5,  Where  a  libel  charged  the  plain- 
tiff with  various  acts  of  cruelty  to 
a  horse,  and,  amongst  others,  with 
knocking  out  an  eye,  and  the  de- 
fendant pleaded  that  the  charge 
was  true  in  substance  and  effect ; 
the  jury  having  found  that  it  was 
true  in  all  particulars,  except  that 


the  eye  was  not  knocked  out: 
Held,  that  the  justification  was  not 
proved,  and  that  the  plaintiff  was 
entitled  to  a  verdict  on  that  plea* 
Weaver  v.  Lloydy   E,  5  G.  4. 
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36.  The  plaintiff's  goods  were  dis- 
trained for  poor-rates,  and  upon 
the  sale  produced  4/.  7*.  more  than 
was  necessary  to  satisfy  the  levy ; 
the  defendants  tendered  to  him 
3/.  14*.,  which  he  refused  to  ac- 
cept, saying  that  it  was  too  late, 
hut  did  not  then,  or  at  any  other 
time,  demand  a  settlement  of  the 
account,  and  the  payment  of  the 
overplus:  Held,  that  the 27  G.  2. 
c.  20.  prevented  the  plaintiff  from 
recovering  without  making  a  de- 
mand before  the  commencement 
of  the  action,  and  that  the  tender 
did  not  make  such  demand  unne- 
cessaiy.  Simpson  v.  Routh  and 
Others,  E.  5  G.  4.  682 

37.  Where  the  parish  clerk  refused 
to  read  in  a  church  a  notice  which 
was  presented  to  him  for  that  pur- 
pose, and  the  person  presenting  it 
read  it  himself,  at  a  time  when  no 
part  of  the  church  service  was  ac- 
tually going  on:  Held,  that  al-^ 
though  a  constable  might  be  jus- 
tified in  removing  him  from  the 
church,  and  detaining  him  until 
the  service  was  over,  yet  he  coulcl 
not  legally  detain  him  afterwards 
in  order  to  take  him  before  a  ma- 
gistrate. Williums  v.  Glenister,  E. 
5  G.  4.  699 

38.  By  the  general  turnpike  act,  the 
trustees  of  roads  are  authorised  to 
divert,  shorten,  alter  or  improve  the 
course  or  path  of  any  of  the  roads 
under  their  management,  and  di- 
vert, shorten,  vary,  alter,  and  im- 
prove the  course  or  path  of  any 
roads  through  or  over  any  com- 
mons, or  waste  grounds,  or  uncul-^ 
tivated  lands,  without  making  satis- 
faction for  the  same,  and  through  or 
over  any  private  laadS|  tendering 
8T  2  or 
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39.  Ill  an  information  on  the  5  Ann^ 
c,  14.  B.  3.  aguinstB  carrier  between 
Honvich  and  London,  for  having 
gafne  in  hii  possession  as  carrier. 
It  is  not  necessary  to  aver  tliut  the 
defeDilant  is  not  a  person  nualilicd 
M  kill  game,  nor  that  he  had  tl)e 
otuac  in  his  poBsession  knoteinglg. 
The  evidence  for  the  prodecutiou 
WM,  that  game  was  found  in  tJie 
4efeodBnt'a  waggon  at  an  interme- 
diate place  between  Norwich  and 
Londott ;  Held,  that  there  was  suf- 
ificient  prima  facie  evidence  that 
the  defendant  had  it  in  his  posBCS- 
sion  at  carrier.  The  evidence  for 
;th0  defendant  was,  that  his  booU- 
ikeaper  living  at  thut  place  did  not 
luiaii'  of  any  game  having  been  put 
in  there.  Neither  the  driver  of 
the  waggon,  nor  his  assistant,  was 
called  as  a  witness;  Held,  that 
this  evidence  did  not  vary  the  cose, 
and  that  the  defendant  wns  pro- 
perly convicted  of  having  the  game 
la  his  posaeseion  as  carrier.  The 
King  V.  Marsh,  E.  5  G.  ■*.        717 

40,  wliere  a  landlord  has  been  guilty 
of  an  excessive  distress,  the  tenant 
does  not  waive  hts  right  of  action, 
hy  entering  into  an  arrangement 
vkh  him  respecting  the  sale  of  the 

eoda  seiied.  Willau^bi/  v.  Baek- 
uw  and  MarthaU,  £.  SG.i. 


PLEADING. 


VSdk 


'  tiMtt  defcfidafit  ^ected  a  certain 
•date  higher  tip  the  stream,  and 
thereby  prevented  the  water  from 
tabnihg  iti  its  asiml  ctMrie,  in  its 
usual  calrii  and  smooth  manner, 
kt\d  thereby  the  water  ran  in  a 
diifefent  channel,  and  with  greater 
violence,  and  injured  the  banks 
and  prenfriseft  of  the  plaintiff;  and 
t>n  issue  joined  on  a  plea  of  not 
gnilty,  the  jury  found  that  theplain- 
tiiPs  banks  and  premises  were  not 
injured  by  the  dam  erected  by  the 
defendant ;  but  added,  that  defend- 
ant had  no  right  to  stop  the  water 
in  the  summer-time;  the  Judge 
ordered  the  verdict  to  be  entered 
for  the  defendant :  Held,  thaft  the 
verdict  Was  right,  for  flowing  water 
is  puMici  juris,  and  an  individual 
can  ofnly  acquire  a  right  to  it  by 
appropriating  so  much  of  it  as  he 
requires  for  a  beneficial  purpose, 
and  therefore,  the  plaintiff  could 
not  recover  damages  for  the  mere 
erection  of  a  dam,  but  was  bound 
to  allege  and  prove  that  he  had 
sustained  an  injury  from  the  want 
of  a  sufficient  quantity  of  water. 
mUitimsv,  Morland,  E.  5G.^  910 

45.  In  an  action  for  maliciously  suing 
out  a  commission  of  bankruptcy 
against  the  plaintiff,  the  defendant 
pleaded  that  the  plaintiff  being  a 
trader  and  being  indebted  to  the 
defendant  in  the  sum  of  100/.,  be- 
came bankrupt,  wherefore  defend- 
ant sued  out  the  commission.  Repli- 
cation, de  injuria  sua  propria.  De- 
murrer,  assigning  for  cause  that 
the  plaintiff  by  the  replication  had 
attempted  to  put  in  issue  three 
distinct  facts,  —  the  act  of  bank- 
ruptcy, the  trading,  and  the  peti- 
tioning creditors'  debt :  Held,  that 
these  three  facts  connected  to- 
gether constituted  but  one  entire 
proposition,  and  that  the  replication 
was  therefore  good.  O'Brien  v. 
Saxon,  E.  5  G.  4.  908 


ing  the  plaintitf's  close.  Flea^  ^re« 
scribing  in  right  of  a  tnessua^lmd 
land  for  a  right  of  common  of  pas^ 
tore  oh  a  down  et  edimnon,  wiier6« 
Of  the  close.  Set.  before  the  ^dbs* 
ful  separation  thereof  was  'jMiHcd» 
and  justifying  the  tre«|^M»  iMteAuse 
the  clove  in  which,  8cc*  #a8  W¥6kig«- 
fally  encloted  aAd  separated  from 
the  rest  of  the  cb](hm<Mi.  fee- 
plication,  thfut  the  elose  9h  the 
declaratioh  mentiokied  id  #tk1ch| 
&c.  was  a  clo^  called  Buf^eif 
Cleave  Garden,  ami  had  for  ^Irty 
years  and  more  beeb  eeiMMted 
and  divided  and  enclosed  frotti  the 
commoti,  and  occnpied  and  ^^Djoyed 
during  all  that  time  in  ^ytttXir 
and  adversely  to  the  person*  fi6la-« 
ing  the  messuage  and  litad  in 
respect  of  which  the  right  6t  d6m« 
mon  was  claimed^  RejoiAdi^,  ifliat 
the  close  in  which,  &c.  Ited  not 
been  occupied  or  enjoyed  f^  thirty 
years  or  upwards  m  severity  or 
adversely  as  allegied  in  thfe  rebli- 
cation.  The  jury  fotind  wat 
part  of  the  garaen  had  been  'en- 
closed within  the  thirty  years,  knd 
that  the  alleged  trespass  wafe  c6m- 
mitted  in  that  part  of  the  Mfdea 
only.  Held,  that  upon  thi|^  ni!irfiDg 
the  defendant  was  entitled  to  the 
verdict,  whether  the  words  of  the 
issue,  the  close  in  which,  &c.  con- 
stituted an  entire  or  a  divisible  alle- 
gation ;  if  it  Was  an  entire  «!hs^ 
tion.  It  comprehended  the  wliole  of 
the  enclosure  to  which  tile  name 
of  Bargetf  Cleave  Garden  attached, 
and  in  that  case  the  plaintiff  ivas 
b<»und  to  prove  that  tne  whole  of 
the  garden  had  been  etidosed  up- 
wards of  thirty  years ;  or  if  H  was  a 
divisible  allegation,  it  was  eaufined 
in  its  meaning  to  that  spot  in  which 
the  trespass  had  been  committed ; 
and  the  jury  having  found  that  that 
spot  had  not  been  enrolled  ttiir^ 

8T  3  jttn. 


rooks  tinil  the  young  thereofi  anil 
great  profit  aiul  advanlapea  Imd 
accrued  toliiiiij  yet  iliat  dereiidant 
wrongrullv  and  nmliclously  inteiiil- 
ing  to  injure  tlie  plaintiff,  and 
alarm  und  drive  away  tlie  rooks, 
-and.  to  cause  tlicm  to  forsake  tlie 
trees  of  llie  plaintiff,  wronjjfully 
and  unjustly  caused  guns  loodcil 
with  gun|i[nvdi>r  to  be  discharged 
near  the  phiintifl's  close,  and  there- 
by disturbed  and  drove  away  ihc 
rooks,  vvlicreby  plaintitT  was  )>rt.'' 
vented  fron)  killinji;  the  rooks  and 
4Akinglhe  young  t hereof.  Plea,  not 
guilty:  Helil,  on  motion  in  arrest 
of  judgment,  that  this  action  was 
.  not  maintui liable  inasmuch  as  rooks 
were  a  species  of  birds  ferte  nalura;, 
and  the  plaintiff  could  nut  have 
any  property  in  them.  Hannam  v. 
Mockm,  E.  5  G.  4.  934. 

POOR. 
Overseers  of  the  poor  are  bound  to 
endeavour  to  find  work  for  the 
able-bodieil  poor  who  are  out  of 
employment.  Quaere,  whether 
they  can  legally  give  relief  to  such 
persons,  ollierwise  than  by  setting 
them  to  u'ork,  and  paying  them  for 
their  labour.  The  King  v.  Cotiett 
Clerk,  M.  ♦  G.  4.  32* 


PRACTICE. 


loos 


sued  upon  it. 

r.  4  G.  4 


V.  Johnson^ 
Page  95 


3,  The  panel  of  tales  having  been 
quashed  in  a  special  jury  case,  on 
the  ground  of  unindifference  in  the 
sheriff:  Held,  that  a  venire  facias 
was  properly  awarded  to  the  co- 
roner, although  two  of  the  special 
jurymen  appeared  and  were  sworn 
on  the  former  occasion.  Upon  an 
award  of  tales  at  nisi  prius,  it  is 
not  necessary  that  the  tales  should 
be  selected  out  of  persons  acci- 
dentally present ;  they  may  be  se- 
lected Out  of  persons  whose  pre- 
sence the  sheriff  or  coroner  has 
taken  previous  means  to  obtain. 
The  King  v.  Dolbyy  T.  4  G.  4. 

104 

4.  Where  a  warrant  of  attorney  con- 
tair.ed  a  stipulation  that  execution 
might  issue  upon  the  judgment, 
after  a  year  and  a  day  without  re- 
viver by  scire  facias ;  held,  that  the 
parties  might  lawfully  make  such 
a  bargain,  and  that  the  execution 
was  good.  An  application  was 
made  to  set  a«ide  the  inquisition 
taken  on  an  elegit,  because  it  ap- 
peared that  all  the  defendant's 
lands  were  extended  :  Held,  that 
the  inquisition  was  altogether  void, 
and  that  the  application  to  set  it 
aside  being  unnecessary,  the  rule 
for  that  purpose  must  be  dis- 
charged. Morris  v.  Jonesy  T, 
4  G.  4.  232 

5'  The  Court  of  Admiralty  have,  in 
a  cause  of  possession,  jurisdic- 
tion to  take  a  vessel  from  a  mere 
wrongdoer  and  to  deliver  it  to  the 
rightful  owner  ;  and,  therefore, 
where  it  appeared  upon  a  rule  nisi 
for  a  prohibition  to  restrain  the 
Admiralty  Court  from  proceeding 
ill  a  cause  of  possession,  that  the 
proctor  for  the  defendants  had 
merely  asserted  them  to  be  owners 
generally,  and  the  other  party  had 
put  in  aa  allegation,  by  which  it 


appeared  that  he  was  the  regis- 
tered* owner,  and  that  the  vessel 
had  wrongfully  come  into  the  pos" 
I  session  o^  ihc  defendants,  and  the 
latter  had  not  pleaded  any  title, 
the  Court  discharged  the  rule  for 
a  prohibition.  Jn  the  Matter  of 
Dlanshnrdy  Baxter^  and  Other t^ 
T.  4  G.  4.  Page  244 

6.  Where  a  prisoner  is  charged  in 
execution,  it  is  not  sufficient  for 
the  plaintiflTs  attorney  to  iile  the 
comiuittitiir  piece  in  due  time  with 
the  clerk  of  the  dockets,  he  must 
also  see  that  the  latter  enters  it  oxi 
the  judgment-roll  within  the  tmie 
prescribed  by  /?.,  E.  T.  41  G.3.; 
and  if  that  be  not  done,  the  pri-^ 
soner  is  entitled  to  be  discharged. 
Purdom  v.  Brockridge,  M,  4  G.  4. 

342 

7.  Prisoners  confined  in  the  Mar- 
shnlseay  detected  in  playing  at  ha- 
zard, punished  by  the  .  Court* 
Kings  Bench   Prison^  Af.  4  G.  4. 

844 

8.  The  third  proclamation  required 
by  the  31  EUz.  c.  3.  must  be  made 
one  month  at  the  least  before  the 
quinto  exactus.  If  it  be  not  so 
made,  the  Court  will  reverse  the 
outlawry. 

Quaere,  Whether  such  reversal 
is  for  want  of  proclamations  within 
the  meaning  of  the  31  EUz.  c.8.  or 
for  irregularity.  Taylor  v.  Wa^ 
iersy  M.  4  G.  4.  353 

9.  After  trial  the  Court  will  not  re- 
lieve the  tenant  by  staying  pro- 
ceedings in  the  ejectment  *upon 
payment  of  the  arrears  of  rent  and 
costs.  Doe^  dem,  Harris^  v.  MaS' 
iers,  M.  4  G.  4.  490 

10.  Where,  in  debt  on  simple  con- 
tract, the  defendant  waged  his 
law,  the  Court  refused  to  assign 
the  number  of  *  compurgators  with 
whom  he  should  come  to  perfect 
his  law.  King  v.  fViUiams,  //. 
4  &  5  G.  4.  538 

3T4  ll.Judg- 
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PROMOTIONS. 


known  to  be  done  for  the  benefit 

.    of  the  mortgagee.     Scrace^  Gent, 

onet  Sfc.  V.  Wkitiingiony  Gent.  onCt 

SfCy  T.  4  G.  4.  Page  1 1 

PRISONER. 

See  Conviction,  4.     Justices,  2. 
Practice,  6,  7. 

PROHIBITION. 

The  Court  of  Admiralty  have  in  a 
cause  of  possession  jurisdiction  to 
take  a  vessel  from  a  mere  wrong- 
doer, and  to  deliver  it  to  the  right- 
ful owner ;  and  therefore  where  it 
appeared  upon  a  rule  nisi  for  a 
prohibition  to  restrain  the  Admi- 
ralty Court  from  proceeding  in  a 
cause  of  possession,  that  the  proc- 
tor for  the  defendants  had  merely 
asserted  them  to  be  owners  gene- 
rally, and  the  other  party  had  put 
in  an  allegation,  by  which  it  ap- 
peared that  he  was  the  registered 
owner,  and  that  the  vessel  had 
wrongfully  come  into  the  posses- 
sion of  the  defendants,  and  the 
latter  had  not  pleaded  any  title, 
the  Court  discharged  the  rule  for 
a  prohibition.  In  the  Matter  of 
Btanshardy  Baxter,  and  Others^  T. 
4  G.  4.  244 


PROMISSORY  NOTE. 

1.  A.  and  B.  made  a  joint  and  several 
promissory  note.  A.  died,  and  ten 
years  after  his  death  D.  paid  in- 
terest upon  the  note.  In  an  action 
brought  upon  the  note  against  the 

■  executors  of  2^.,  it  was  held  that 
the  payment  of  interest  by  B.  did 
not  take  the  case  out  of  the  statute 
of  limitations,  so  as  to  make  A.'s 
executors  liable.  Atkins  and  Others, 
Executors,  v.  Tredgold  and  Others ^ 
Executors,  T,  4  Cr.  4.    .  23 


2.  A  promissory  note  for  40/>,  pay- 
able to  bearer  frenerally.,  and  there- 
fore, in  law,  payable  on  demand,  b 
within  the  first  class  of  promi»orj 
notes  in  schedule,  part  1.,  to  the 
55  G.  8.  c.  1 84.,  and  requires  a  5f. 
•  stamp.  Whitlock  v.  Underwood,  L 
4G.4.  Page  157 

S.  Assumpsit  by  the  indorsee  agaii^t 
the  maker  of  a  promissory  note 
payable  to  A.  B.  or  his  order. 
Plea,  first,  non-assumpsit;  and, 
secondly,  that  A.  B.  became  a 
bankrupt,  and  that  his  propertr 
was  duly  assigned  to  assignees, 
whereby  the  interest,  title,  aod 
right  to  indorse  the  promissory  note 
before  the  time  of  indorferaent 
became  vested  in  the  assignees, 
whereby  the  indorsement  by 
A.  B.  was  void,  and  created  no 
right  in  the  plaintiffs  to  sue.  Re- 
plication to  the  last  plea,  that  the 
indorsement  was  made  with  tbc 
consent  of  the  assignees.  Re- 
joinder taking  issue  upon  that  fact. 
A  verdict  having  been  found  for 
the  plaintiff  on  the  first  issue,  and 
for  the  defendant  on  the  second, 
it  was  held  that  the  plaintiff  was 
entitled  to  judgment  upon  the 
whole  record.  First,  because  the 
defendant,  who  had  made  the  note 
payable  to  A.  B.  or  his  order,  was 
estopped  from  saying  that  A.  B. 
was  not  competent  to  make  an 
order.  Secondly,  because  the  pro- 
perty acquired  by  a  bankrupt  sub- 
sequently to  his  bankruptcy,  does 
not  absolutely  vest  in  the  assignees, 
ahhough  they  have  a  right  to  claim 
it;  but  if  they  do  not  make  any 
claim,  the  bankrupt  has  a  right  to 
such  property  against  all  other 
persons.  Drayton  and  Another  v. 
Daie,  M.  4  G.  4.  593 
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PUBLIC  HOUSE  LICENCE. 
See  Justices,  3. 

RATE. 

L  By  the  Manchester  dindi  SaiJbrdipO' 
lice  act,  32  G.  3.  c.  69.  rates  were  to 
be  made  upon  "  the  tenants  or  oc- 
cupiers of  all  messuages,  houses, 
warehouses,  shops,  cellars,  vaults, 
stables,  coachhouses,  brewhouses, 
and  otiier   buildings,    gardens    or 
garden-grounds,   and    other   tene- 
vtents   situate    within   the    towns 
of  A/,  and  S.  respectively :"  Held, 
that  the  owner  of  certain  markets 
kept  in  the  streets  of  iT/.,  in  which 
various   articles  were  exposed  to 
sale,  by  persons  who  paid  him  for 
that   privilege,   but   had   not  any 
stalls  fixed  to  the  ground,  was  not 
the  occupier  of  a  tenement  within 
the  meaning  of  the  act;  and  there- 
fore was  not  liable  to  be  rated  in 
respect  of  the  profits  of  such  mar- 
kets.    The  King  v.  Mosley,  Bart,, 
T.  4  G.  4.  Page  22i> 

2.  By  a  local  act  for  building  a 
chapel,  the  trustees  therein  men- 
tioned were  authorised  to  appoint 
a  treasurer,  clerk,  and  other  ofii- 
.cers,  and  out  of  the  monies  to  be 
received  by  virtue  of  the  act,  to 
])ay  such  salaries  to  them  as  they 
(the  trustees)  should  think  reason- 
able, and  out  of  the  same  fund 
they  were  to  pay  to  the  curate  a 
yearly  salary,  not  less  than  150/. 
They  were  authorised  to  borrow 
any  sum  at  interest,  not  exceeding 
30,000/.,  which  monies  so  borrow- 
ed, and  the  interest  thereof  were 
to  be  made  phyable  out  of  the 
burial  fees,  and  out  of  the  rates 
and  assessments  to  be  made  in  pur- 
suance of  the  act.  They  were  also 
authorised  to  grant  annuities,  pro- 
vided the  money  so  raised  by  an- 
nuities did  not  exceed  the  whole 
sum  intended  to  be  raised  for  the 
purposes  of  the  act.     They  were 


authorised  also  to  make  an  assess- 
ment on  the  occupiers  of  houses, 
lands.  Sec.  within  the  parish,  not 
exceeding  2^.  6d.  in  the  pound  on 
the  yearly  value,  and  rates  were  to 
be  applied  by  them  to  the  pur- 
poses of  that  act  during  such  time 
as  any  of  the  monies  to  be  bor- 
rowed upon  the  credit  of  the  act 
should  remain  unpaid,  or  the  an- 
nuities granted  should  have  con- 
tinuance; and  by  another  clause, 
the   trustees  were   empowered  to 
take  a  distress  for  non-payment  of 
the  rates.     The  trustees  appointed 
under  this   act  raised  a  sum   of 
32,636/.,    partly  by    annuity  and 
partly   by   borrowing  upon   com- 
mon interest ;  and    made  a    rate 
to    pay    the    annuities    and    the 
interest    upon    the   whole  money 
borrowed.     A  distress  having  is- 
sued,  the  plaintiff  replevied,  and 
the  defendant  avowed,  as  collector 
of  the  rates  imposed  by  the  act. 
The    plaintiff,    after    setting    out 
several  clauses  in  the  act  of  par- 
liament, pleaded,  that  before  the 
making    of   the    assessment,    the 
trustees  had  wrongfully  borrowed 
more  than   the   sum  of  30,000/., 
which  by  the  act  they  were  autho- 
rised to  do,  viz.  136/.  by  annuities, 
and  2.500/.  by  borrowing,  and  that 
the    rates    were    made,    amongst 
others,  for  the  purpose  of  paying 
the  said  annuities  and  money  bor- 
rowed.  Repfication,  that  the  burial 
fees  were  insufficient  to  answer  the 
purposes  of  the  act,  and  that  the 
annuities  granted  by  the  act  were 
in  existence,  and  that  it  was  neces- 
sary for  the  trustees  to  raise  mo- 
ney by  assessments,   in  order  to 
carry  into  effect  the  purposes  of 
the  act,  and  that  the  assessments 
were  duly  made  pursuant  to  the 
act,  and  without  stating  that  the 
rates  were  made  for  the  purpose 
of  paying  the  annuities  and  money 
borrowed,   or  any  other  purpose 

what- 
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wlmtever:  Held,  upon  demarrer, 
thbt  the  t>laintitF  was  entitled  to 
judgment,  inasmuch  as  the  act 
of  parlrement  only  authorised  the 
trustees  to  borrow  a  specific  Bttm, 
and  the  rate  having  been  made  to 
pay  the  interest  due  upon  the 
whole  sum  borrowed,  was  bad  in 
toto,  although  the  defect  did  not 
bppeaf  upon  the  face  of  it.  Richter 
V.  Haghesy  M.^G.^     Page  499 

<S«  By  5^  G.  S.  an  appeal  is  given 
against  a  county  rate  made  in  fixed 
ptoportions,  invariably  adopted  for 
ti  series  of  years.  The  King  v.  The 
Justket  of  York,  E.  5  G.  4.      771 

4.  By  a  local  act,  giving  to  com- 
missioners certain  powers  to  be  ex- 
ercised for  the  preservation  of 
the  town  of  ^.  from  the  encroach- 
ments of  the  sea ;  it  was  enacted, 
that  there  should  be  paid  to 
the  commissioners  any  rate  or 
duty  which  they  should  think  fit 
to  order,  not  exceeding  the  sum 
of  3*.  for  every  chaldron  of  coal 
brought  or  delivered  within  the 
limits  of  the  town:  Held,  that 
Under  this  act  a  duty  was  pay- 
able in  respect  of  each  quantity  of 
coals,  amounting  to  several  cnal- 
drons,  brought  into  the  town,  al- 
though at  diiferent  times,  in  seve- 
ral parcels,  each  containing  a  less 
quantity  than  a  chaldron.  Mills 
V.  Funnelly  £.  5  G.  4.  899 

RELEASE. 
See  Covenant,  1. 


REMAINDER. 
See  Devise. 

ROAD. 

See  Inclosure  Act. 

SECURITY  FOR  COSTS. 
See  Practice,  14* 


SELECT  VESTRY. 

In  the  parish  of  W.  the  poor-rate 
according  to  anpient  custom,  ba 
always  been  made  without  reipn 
to  the  value  of  the  property  m  tli 
parish,  but  according  to  the  iii{ 
posed  ability  of  the  party  ckugoi 
Held,  that  persons  so  rated  ver 
not  rated  in  respect  of  any  anra 
rent,  profit,  or  value  wkbia  tb 
meaning  of  the  58  G.3.  c69.i.3 
and  therefore  were  not  entidedt 
more  than  one  vote  at  vestry  oiki 
ings,  although  rated  upon  moretb 
502.  Nightingale  v.  Marshall  am 
Another f  M.  4  <?.  4^         P^e  Sli 

SETTLEMENT. 

1.  Upon  the  trial  of  an  appeal  sttlv 
quarter  sessions,  the  responto 
parish  proved  relief  granted  totbe 
father  of  the  pauper  by  the  ip- 
pellant  parish  before  the  year  1815. 
The  appellant  parish  then  tendoed 
an  order  of  sessions  made  m  the 
year  1815,  quashing  an  order  o^ 
justices  for  the  removal  of  the  bro- 
ther of  the  pauper  to  the  appeUant 
parish.  And  they  tendered  pard 
evidence  to  shew  that  the  groond 
of  the  decision  of  the  court  oC 
quarter  sessions  was,  that  the  h* 
ther  of  the  pauper  had  not  at  thai 
time  any  settlement  in  the  appel- 
lant parish,  and,  consequently,  that 
the  son  had  not  any  derivative  set- 
tlement there  :  Held,  that  even  if 
parol  evidence  was  admissable  to 
prove  the  ground  of  the  dedsoti 
of  the  sessions,  still  that  the  order 
of  sessions  was  not  evidence  that 
the  father  of  the  pauper  was  not 
settled  in  the  appellant  pansh  in 
1815,  because  the  father's  settle- 
ment was  a  matter  that  arose  c(A- 
laterally  on  the  trial  of  the  first 
appeal.  The  King  v.  lUe  Ma 
bitants  of  Knaptoft^  E.  5G.k. 

m 

2.  An 


SETIXEMENT, 
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2.  An  illegitimate  child,  bom  in  an 
extra-parochial  place,  does  not  fol- 
low the  settlement  of  its  mother. 
The  King  v.  The  Inhabitants  of  St. 
NicholaSf  Leicester,  E,  5  G.  4?. 

Page  889 

SETTLEMENT  —  %   Apprentice- 
ship. 

The  statute  56  G.  8.  c.  139.  s.  1.  re- 
Quiriog  that  the  order  of  justices 
for  the  binding  out  of  parish  ap- 
prentices shall  be  referred  to  in 
the  indenture  by  the  date  thereof, 
is  compulsory ;  and  therefore  an 
indenture  in  which  the  date  of  the 
order  is  omitted,  is  void,  and  no 
settlement  is  gained  by  serving 
under  it.  The  King  v.  The  Inha- 
bitants o/Baxobergh,  T.  4  G.4.  222 

SETTLEMENT—  By  Estate. 

!•  A  written  agreement  was  made 
for  the  purchase  of  an  estate,  to 
be  paid  for  by  two  instalments ; 
the  first  was  to  be  payable  within 
a  few  days  after  the  signing  of  the 
agreement,  and  the  last  ^ter  the 
expiration  of  seven  months.  The 
vendor  was  to  make  out  a  good 
title  on  the  payment  of  the  last  in- 
stalment, and  to  convey  the  pre* 
raises;  but  the  purchaser  was  to 
he  let  into  possession  upon  the 
payment  of  the  first  instalment. 
The  purchaser  paid  the  first  instal- 
ment, and  was  let  into  possession, 
and  continued  in  possession  for  a 
year  and  a  half»  but  the  last  instal- 
ment was  never  paid,  nor  any  con- 
veyance ever  executed ;  and  the 
purchaser  afterwards  gave  up  the 
contract  upon  receiving  back  part 
of  the  first  instalment :  Held,  that 
under  this  contract,  the  purchaser 
did  not  acquire  equitable  estate, 
so  as  to  gain  a  settlement  under 
the  9  G.  1.  c.  7.  *•  5.  The  King  v. 
The  Inhabitants,  of  Gedding^qny  T. 
4  G.  4.  129 


2.  A  widow  before  assignment  of 
dower,  has  not  such  an  interest  in 
the  land  of  which  she  is  dowabIe»  as 
to  be  irremovable  from  the  pariabin 
which  the  land  lies.  The  King  v. 
The  Inhabitants  of  North  maid 
Bassetty  E.  5  G.  4.  Page  724 

SETTLEMENT  —  %  Hiring;  and 

Service. 

1.  Tlie  pauper  was  hired  to  serve  as 
a  servant  in  husbandry  from  Aff- 
chaelmas  1821,  to  Michadmas 
1822,  at  weekly  wagqs;  an4  if  he 
and  his  master  could  not  agree  for 
the  harvest,  he  was  to  harvest  fpr 
himself.  Previously  to  the  harvest, 
the  master  offered  the  pauper  5/. 
for  the  harvest,  which  he  accepted^ 
and  continued  in  the  service  tke 
whole  year:  Held,  that  this  wa»  an 
exceptive,  and  not  a  conditional 
hiring,  and  that  no  settlement  was 
gained.   Rex  v.  Althomey  J-  4  G.4. 

U2 

2.  A  pauper  was  by  indenture  hired 
for  a  year  as  a  driver  in  a  colliery, 
at  the  waps  of  1^.  \0d.  for  a  good, 
day's  work,  not  exceeding  fourteen 
hours,  and  %d.  a  day  mar^  when 
that  time  was  exqee<led,  and  he 
was  to  forfeit  10^.  6d.  for  every  act 
of  disobedience,  and  2s*  4d*  per 
day  for  lying  idle  (to  be  deducted 
out  of  his  wages.)  Tliere  waa  a 
proviso,  that  nothing  in  the  inden- 
ture should  be  construed  to  oust 
the  jurisdiction  of  the  justices,  or 
to  prevent  either  master  or  servant 
from  applying  to  tbem  in  case  of 
disputes ;  and  a  covenant*  that  in 
case  the  master,  about  Chrisima^, 
should  wish  to  repair  any  engine, 
&c.  belonging  to  the  coUiery,  be 
might  stop  the  workings  for  any 
period  not  exceeding  seven  dufs^ 
without  paying  any  wagea  to  the 
pauper,  unless  employed  in  oth^r 
w4urk :  Held»  that  thia  waa  a  oott- 
ditional,  and  not  an  axceptive  ccut- 

Umt 
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tract,  and  that  the  pauper  gained 
a  settlement  by  serving  under  it 
for  the  whole  year.  Rex  v.  The 
Inhabitants  of  BykeVf   2\  4  G.  4. 

Page  114 
5.  An  agreement  was  made  between 
A,  BXia  B,,  that  the  latter  should 
serve  for  three  years  at  1^.  per 
day,  when  B.  had  work  to  do,  and 
when  he  had  no  work,  A.  was  not 
to  be  paid.  At  the  time  when  the 
agreement  was  made,  the  master 
told  the  servant  that  he  should 
not  have  work  for  him  during  the 
whole  year,  and  particularly  during 
the  winter,  and  that  when  he  had 
not  work  for  him,  he  might  get 
work  from  other  people:  Held, 
that  this  was  an  exceptive  hiring, 
and  that  the  pauper  having  worked 
for  other  people  during  the  winter 
season  when  his  master  had  no 
work,  and  having  at  other  times 
worked  for  his  master  during  two 
successive  years,  did  not  gain  a 
settlement.  The  King  v.  7  he  In- 
habitants of  PolestDorthf  E.  5  G.  4. 

715 

4.  Where  a  master,  who  had  hired  a 
servant  for  a  year,  at  the  expiration 
of  eleven  months  made  a  complaint 
against  him  before  a  justice  of 
peace,  and  the  latter  under  the 
provisions  of  the  20  G.  2.  c.  19.  s.  2. 
committed  the  servant  to  the  house 
of  correction  for  one  calendar 
month,  which  did  not  expire  until 
after  the  end  of  the  year  lor  which 
he  had  been  hired :  Held,  that  this 
was  an  abiding  in  the  master*s  ser- 
vice for  a  whole  year  within  the 
meaning  of  the  8  &  9  IV.  3.  c.  30., 
and  that  the  servant  thereby  gain- 
ed a  settlement.  The  Kin<r  v.  The 
Inhabitants  of  Hallow,  E,  5  G,  4. 

739 

5.  The  father  of  a  pauper  aged  four- 
teen years,  agreed  by  parol  to  give 
a  shoemaker  a  guinea  for  teaching 
his  trade  to  the  pauper  for  twelve 
raontlis.  The  son  served  the  twelve  j 
months  under  that  agreement.    At 


the  end  of  that  period,  the  (ktbei 
agreed  that  his  son  should  wori 
for  the  shoemaker  for  twdff 
months,  making  shoes  at  3<f .  pei 
pair  the  first  six  months,  andW 
per  pair  the  last  six  months:  onda 
this  latter  agreement  the  paupa 
served  six  months  onlj^:  Held, 
that  this  latter  service  could  ooc 
be  connected  with  the  service  oi 
the  former  year  so  as  to  give  a  set- 
tlement, inasmuch  as  the  fint 
agreement  created  the  relation  d 
teacher  and  scholar,  and  not  tha: 
of  master  and  servant,  ami  the 
whole  year 'a  service,  required  to 
confer  a  settlement,  must  beooder 
a  contract  or  contracts  creariz^ 
the  relation  of  master  and  senaat. 
The  King  v.  The  Inhabitants  of 
Saint  Mary    Kidxueilt/^  £.  SG.l 

Page  750 

6.  A  pauper  had  heen  hired  three 
years  at  20/.  per  annum  as  a  looker. 
The  duty  of  looker  is  to  supe- 
intend  the  flocks  and  fences  of  bis 
employer.  When  he  was  hired, 
his  master  told  him  that  he  sboali 
not  have  full  employment  for  his, 
but  that  he  would  employ  him  as 
much  as  he  could.  He  was  not  to 
do  any  work  for  his  master,  otijer 
than  that  belonging  to  the  affile 
of  looker,  without  receiving  extra 
wages.  During  the  first  year  arid 
three  quarters  he  worked  for  b^s 
master  only,  but  was  always  paid 
extra  for  any  work  not  belonging 
to  his  office  of  looker:  Held,  ih«: 
there  was  not  any  hiring  for  a 
year,  and  that  the  pauper  did  not 
gain  a  settlement  by  service  under 
such  a  hiring.  TAc  King  v.  The 
Inhabitants    of    Lydd,    E.  5  6.4. 

7.  A  pauper  was  hired  to  serve  U' 
part  of  a  year.  Three  weeks  be- 
fore the  expiration  of  the  period  of 
service,  the  mistress  asked  the 
pauper  to  stay  agaiiu  The  pauper 
replied  that  bhe  hud  no  objection, 
if  they  could  agree  about  w^es. 
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Tlicy  did  agree  for  3/.  IO5.,  and  Is. 
earnest  was  paid;  nothing  was  then 
said  as  to  the  time  for  which  the 
pauper  was  to  serve,  but  a  week 
aflerwards,  the  mistress  said  to  the 
pauper,  "  I  have  hired  you,  but 
mentioned  no  time ;  remember, 
that  you  are  hired  for  fifly-oae 
weeks,"  to  which  the  pauper  as- 
sented: Held,  that  this  was  a  good 
hiring  for  a  year.  The  King  v. 
The  Inhabitants  of  Market  Bos- 
worth,  E.  5  GA.  Page  757 

8.  Where  a  pauper  served  under  a 
yearly  contract  in  the  parish  of 
A,f  and  was  afterwards  hired  in  the 
same  parish  by  the  same  master 
for  a  less  period  than  a  year, 
(there  being  no  interruption  of  the 
service,)  and  during  the  latter  pe- 
riod removed  with  his  master  into 
the  parish  of  B-  and  served  him 
there :  Held,  that  the  pauper  ac- 
quired no  settlement  in  that  pa- 
rish, inasmuch  as  no  part  of  his 
service  there  was  under  a  yearly 
hiring.  The  King  v.  The  Inha^ 
bitants  of  Apellhorpe,  E»  5  G.  4-. 

892 


SETTLEMENT— By  Payment  of 

Rates. 

A  settlen>ent  may  be  gained  by  being 
rated  and  paying  parochial  taxes 
in  respect  of  a  tenement,  being 
above  the  value  of  10/.  Rex  v. 
The  Inhabitants  of  St*  Pancras, 
Middlesex,  r.4G.4-  123 


SETTLEMENT—  Bi/  renting  a 
Tenement. 

I.  Tiie  pauper  was  hired  for  a  year 
as  a  shepherd :  he  was  to  have  a 
house  and  garden  rent-free,  7s.  a 
week,  and  the  qoing  of  thirty  sheep 
with  his  master's  Hock,  as  wages. 
He  served  for  two  years  at  tliose 
wages,  in  the  parish  of  /.,  during 
all  which  time  the  »heep  went  on 


his  master's  farm,  the  whole  of 
which  was  situated  in  that  pariah. 
The  feed  of  the  sheep  was  worth 
16/.  per  annum  :  Held,  that 
that  this  did  not  confer  a  settle- 
ment, it  not  being  any  part  of  the 
bargain  that  the  sheep  should  be 
pasture  fed. 

Semble,  That  in  order  to  gain  a 
settlement  by  renting  a  tenement, 
the  pauper  must  reside  upon  some 
part  of  it.  The  King  v.  The  /n- 
habitants  of  Bardwelif  T.  4?  G.  4. 

Page  161 
2.  A  pauper  was  hired  for  a  year, 
and  had  by  agreement  a  house  and 
garden,  a  rood  of  potatoe  laiKi. 
and  tlie  keep  of  a  cow  on  his  mas- 
ter's land.  After  the  pauper  had 
served  ten  years,  his  cow  failing 
in  milk,  the  pauper  had  in  lieu  of 
the  cow  two  heifers  kept  for  him 
through  the  kindness  of  his  mas- 
ter, and  not  in  consequence  of  any 
bargain.  The  potatoe  land  and 
the  keep  of  two  heifers  was  of  the 
annual  value  of  lO/.,  but  the  po- 
tatoe land  and  the  keep  of  the  one 
cow  was  of  less  annua)  value  thao 
10/.:  Held,  that  the  pauper,  by 
having  the  potatoe  land  and  the 
keep  of  the  two  heifers,  before  the 
passing  of  the  stat.  59  G.  3.  c.  50. 
gained  a  settlement :  but,  semble, 
that  by  having  the  potatoe  land  and 
the  keep  of  the  two  heifers  after 
the  passing  of  the  59  G.  3.  c.  50. 
he  would  not  have  gained  a  settle- 
ment. The  Ki>ig  v.  2'he  Inho' 
bitants  of  Benneworthf  E.  5  G.  3. 

775 
3  A.  hired  a  house  for  10/.  a  year, 
and  put  into  it  his  furniture  worth 
above  15/.>  and  lived  in  it  above  a 
year.  Having  applied  for  relief,  the 
parish  officers  were  compelled  by  a 
magistrate's  order  to  grant  it. 
After  the  relief  was  granted,  tlie 
landlord  demanded  his  rent,  but 
allowed  A.  a  fortnight's  tinie  to 
pay  it.  Before  that  time  expired]^ 
and  before  the  rent  was  paia,  the 

pktxpet 
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Held,  sccoiully,  that  at  Ihc  tim 
when  thu  order  of  removal  wt 
made,  he  had  not  pained  any  sei 
tleinent  in  the  removing  jiarisl 
bticuiue  he  liad  not  then  paid 
year's  rent  as  retiuirtd  by  lli 
59  G.  3.  c  51).  The  Kins  v.  Th 
Inhabitanls  of  AmpthUI,  E.  5  G.4 
Page  84 

SHAM  PLEAS. 
See  Pleaiiinu,  5. 


SHn>. 

1.  Tlic4SG.3.  C.56.  s.2.  prohibit 
the  cunveyini;  in  ar.y  ship  from  anj 
place  in  tlin  Uniletl  Kingdom  i 
greutcr  number  ui'  persons  than  ii 
the  proportion  of  one  peisoii  foi 
every  two  tons  of  the  burden  oi 
the  ship,  dnd  every  such  ship  Ie 
la  be  deemed  to  he  of  the  burden 
described  in  the  eettifieute  iif  re- 
gistry ;  and  if  any  ^bip  li  ])artly 
laden  with  goods,  the  master  \s 
prohibited  from  taking  on  board  a 
(greater  number  of  persons  than  in 
the  proportion  of  one  person  for 
every  two  tons  of  that  part  of  the 
shin  remaining  unladen :  Held, 
under  this  act  that  vessels  partly 
laden  with  goods  were  to  be  deem- 
ed of  tlie  burden  described  in  the 

f!i>rtiAcnt(>  nrrp..isrrv_       Ri'cAnn  a«J 


SLAVE  TRADE. 

B.  H  C'»  agentt  ia  the  concenu 
of  the  ship  ought  be  I&wful  if  it 
■tood  slone,  yet  the  deed  being 
founded  on  a  contract  for  tlie  sale 
of  the  ihares  with  a  stipulation  for 
.  the  appointment  to  the  command, 
and  the  continuance  of  the  managie- 
ment,  icwasillegal  andvcid.  Cr.rd 
and  Cannan  v.  Hope,  H.i&5  G.i: 
Page  661 

SHIP  OWNER. 
See  Average,  l! 

SIMONY. 

'Where  a  contract  was  made  for  the 
■ale  of  a  next  presentation,  the 
parties  at  the  time,  knowing  the 
incumbent  to  be  at  the  point  of 
death,  expecting  an  immediate 
vacancy:  Held,  that  the  contract 
was  simoniacal,  and  the  presenta- 
tion made  in  pursuance  of  it  by 
the  purchaser  void,  although  the  ' 
clerk  presented  was  not  privy  to 
the  transaction,  and  the  contract  I 
was  not  entered  into  with  a  view  i 
to  the  presentation  of  any  particu-  I 
lar  person.  Fat  v.  Tie  Bishop  nf 
Chetter.    H.i&SG.i.  635 

SLANDER. 
See  pLKADiMO,  18. 

SLAVE  TRADE. 

Where  certain  persons  who  had  been 
aUves  in  B  foreign  country  where 
atnery  was  tolerated  by  law  es- 
caped thence  and  got  on  board  a 
£ntuh  ship  of  war  on  the  high 
was :  Held,  that  a  British  subject 
resident  in  that  country,  who 
claimed  the  slaves  as  his  property, 
could  not  maintain  an  action  against 
the  commander  of  the  ship  for 
harbouring  the  slaves  niter  notice. 
Forhe*  V.  Cothraw  and  Another, 
M.4,G.i.  4*8 

Vol.  II. 


STAGE  COACHES. 
See  ToLr,,  1. 


STAMP. 

1.  A  bill  was  in  fact  drawn  on  the 
21st  daj  <^  December  for  2U.  pay- 
able two  months  after  date;  but 
on  the  face  of  it  purported  to  bear 
date  on  the  Slst:  it  was  held  to 
require  only  a  stamp  of  2^.  which  is 
imposed  by  55G.S.  c.  184.  on  bills 
for  that  sum,  not  exceeding  two 
months  after  date.  The  word  date- 
as  there  used  meaning  the  period  of 
payment  expressed  on  the  face  of 
the  bill.  Upslone  and  Another  v. 
Marchant,  T.  4  G.  4.  Page  10 

2.  A  promissory  note  for  4(V.  pay- 
able to  bearer  generally,  and  there- 
fore in  law  payable  on  demand,  is 
within  the  first  class  of  promissory 
notes  in  schedule,  part  I.,  to  the 
5S  G.S.  c.  164.,  and  requires  a  Bt. 
stamp.  Whitlock  v.  Undemoodt 
T.  4G.4.  157 

3.  An  assignment  by  indenture  of 
a  judgment-debt  is  not  an  assigt^ 
mcnt  of  properly  within  the  mean- 
ing of  the  SSG.2.  c.  \St.,  sch. 
part.  I.,  tit.  Conveyance,  and  does 
not  therefore  require  an  ad  v^orem 
stamp ;  but  must  have  the  ordiniuy 
deed-stamp.  P^arren  v.  Howe, 
itf.4G.4.  281 

t.  A.  having  consicned  goods  to 
B.,  sent  him  the  following  orde^  : 
"  Pay  to  A.  B.  the  proceeds  of  .a 
shipment  of  goods,  value  about 
2000/.1  consigned  by  me  to  yon." 
C  by  writing,  consented  to  pajr 
over  the  full  amount  of  the  net 
proceeds  of  the  goods :  Held,  tb«t 
neither  of  these  instruments  re- 
quired such  a  stamp  as  tlie  stamp 
acts  imposed  on.  bills,  drafts,  or 
orders  lor  the  payment  of  monej. 
Jones  and  Another  v.  Simpifm  and 
Others,  M.  4  G.  4.  3W 
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TOLL. 


TRESPASS. 


STOCK  JOBBING. 
See  EviDENCEy  H. 

STOPPAGE  IN  TRANSITU. 
See  Vendor  and  Vsndeb,  5. 

TENEMENT. 
See  Rate. 

TOLL. 

"Rj  a  turnpike  act,  a  toll  of  4|£f.  was 
imposed  upon  every  horse  or  other 
beast  drawing  any  coach  or  other 
carriage  ;  for  every  horse  drawing 
singly  any  carriage,  the  same  toll ; 
for  every  horse  drawing  any  wag- 
gon or  other  such  carnage  drawn 

'  by  two  horses  or  more,  the  sum  of 
Sd, ;  for  every  horse  laden  or  un- 
laden, and  not  drawing,  the  sum  of 
1^.  The  statute  then  provided 
that  no  pertfon  should  be  liable  to 
pay  toll  more  than  once  in  any  one 
day  at  an^  toll  gate  for  passing 
and  repassmg  in  any  one  day  with 
the  same  horses  and  carriages 
through  the  same,  but  all  persons 
having  paid  toll  once,  and  pro- 
ducing a  ticket  denoting  the  pay- 
ment of  such  toll,  were  afterwards 
to  pass  and  repass  with  the  same 
horses  and  carriages  toll  free  during 
the  same  day.  A  stage  coiach, 
drawn  by  four  horses,  passed 
through  a  gate  erected  under  this 
act  of  parliament,  and  paid  the  toll. 
In  the  evening  of  the  same  day,  a 
different  coach,  called  by  the  same 
name,  belonging  to  the  same  pro- 
prietor, driven  by  the  same  coach- 1 
man,  and  drawn  by  the  same  four 

,  horses,  but  carrving  different  pas- 
sengers and  different  parcels  for 
hire,  passed  through  the  same 
gate:   Held,  that    a   second   toll 

'was  payable  in    respect    of  this 
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carriage  and  horaei^    Loanng 
Sione^  M.^G.^  F^ge  5 

TRANSFER  NOTE. 
See  VsNDOR  ani>  Vendbi,  5. 

TREAD  MILL 
See  Justices,  2. 

TRESPASS. 

1.  Trespass  for  breaking  and  enterii 
plaintiff^'s  manor.  Plea,  first,  g 
neral  issue ;  second,  that  from  tio 
immemorial  there  hath  beoi  an 
still  is  a  public  port,  partly  witfai 
"the  said  manor^  and  also  in  a  me 
which  has  been  a  public  oavigabi 
river  from  time  immeDaorial,  lo 
that  there,  is  in  that  part  of  tb 
port  whidb  is  within  the  msBfl 
an  ancient  work  necessary  fi)r  tli 
preservation  of  the  i>ort,  and  k 
the  'safety  and  convenience  <^  tb 
ships  resorting  to  it;  thatthiivori 
was  at  the  several  times  when,  ktk 
decay ;  that  plaintiff  woold  not  re- 
pair it,  but  neglected  so  to  da 
wherefore  defendants  entered  ani 
repaired.  Replication  de  injura- 
Verdict  for  plaintiff  on  the  firs 
plea,  and  for  defendants  on  tk 
second :  Held,  that  plaintiff  vs 
entitled  to  judgment  non  obstante 
veredicto,  as  the  second  plea  did 
not  state  that  immediate  repain 
were  necessary,  or  that  any  m 
bound  to  do  so  had  neriededtfl 
repair  after  notice,  or  &ti  rea- 
sonable time  for  repairing  bsi 
elapsed,  or  that  defendants  Ind  oc 
casion  to^  use  the  port.  Quck 
Whether  the  plea  would  havie  bee 
good;  had  it  contained  those  aSe 
gations  ?  The  Earl  ofLot^dA  t 
Nelson  and   Others^  M.  4G.  4w 

2.  Where  the  paridi  clerk  refbaed  t 
read  in  church  a  notice  whidi  ^ 


TROVER. 
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presented  to  him  for  that  purposct 
and  the  persoa  presenting  it  read 
it  himself  at  a  time  when  no  part 
of  the  church-service  was  actually 
going  on :  Held,  that  although  a 
conflUble  might  be  justified  in  re- 
moving him  from  the  church,  and 
detainmg  him  until  the  service  was 
over,  yet  he  could  not  legally  de- 
tain him  afterwards  in  order  to 
take  him  before  a  magistrate. 
Williams  v.  Glenister^  E.  5  G.  4. 

Page  699 

TROVER. 

I.  The  owner  of  a  freehold  house,  in 
which  there  were  various  fixtures, 
sold  it  by  auction.  Nothing  was 
said  about  the  fixtures.  A  con- 
veyance  of  the  house  was  executed, 
and  possession  given  to  the  pur- 
chaser, the  fixtures  still  remain- 
ing in  the  house :,  Held»  that  they 
passed  by  the  conveyance  of  the 
nreehold ;  and  that  even  if  they  did 
not,  the  vendor,  afler  giving  up 
the  possession,  could  not  maintain 
trover  for  them.  A  few  articles, 
which  were  not  fixtures,  were  also 
left  in  the  house ;  the  demand  de- 
scribed them  togther  with  the  other 
articles,  as  fixtures,  and  the  refusal 
WBB  of  thejixtures  demanded:  Held, 
that,  upon  this  evidence,  the  plain- 
tiff could  not  recover  them  in  this 
action.  Colegrave  v.  Dias  Santos^ 
r.  4.G.4.  76 

2.  Where  A,  bov^ht  eoods  of  a  trader, 
who  had  previously  committed  an 
act  -of  bankruptcy,  and  paid  for 
them  bond,  fide  without  knowledge 
<^ the  bankruptcy:  Held,  that  the 
assi^ees  under  a  commission  issued 
against  the  seller  could  not  main- 
tain trover  for  the  goods,  the  pay- 
ment being  protected  by  the  1  •/.  1. 
c.  15.  Sm  14.  Cash  and  Another, 
Assignees,  v.  Young,  M.  4  G.  4. 

41S 

S.  A  .customer  was  in  the  habit  of 


indorsing  and  paying  into  his  bank- 
er's hands  bills  not  due,  which,  if 
approved,  were  immediately  en- 
tered (as  bills)  to  his  credit,  to  the 
full  amount,  and  he  was  then  at 
liberty  to  draw  for  that  amount  by 
checks  on  the  bank.  The  customer 
was  charged  with  interest  upon  all 
cash  payments  to  him,  from  the  time 
when  made,  and  upon  all  payments 
by  bills  from  the  time  when  they 
were  due  and  paid ;  and  had  credit 
for  interest  upon  cash  paid  into  the 
bank  from  the  time  of  the  payment, 
and  upon  bills  paid  in  from  the 
time  when  the  amount  of  them  was 
received.  The  bankers  paid  away 
such  bills  to  their  customers  sb 
they  thought  fit.  The  bankers 
having  become  bankrupts,  it  was 
held,  that  the  customer  might 
maintain  trover  against  their  assig- 

.  nees  for  bills  paid  in  by  him,  and 
remaining  in  specie  in  their  hands, 
Che  cash  balance,  independently  of 
the  bills,  being  in  favour  of  the 
customer  at  the  time  of  the  bank- 
ruptcy. Thompson  and  Others  v. 
Giles  and  Others,  Assignees,  M. 
4  G.  4.  P^  422 

4.  A.  by  contract  sold  toB.a  quan- 
tity of  tallow,  then  lying  at  a  wharf, 
at  so  much  per  cwt.;  and  on  the 
same  day  gave  a  written  order  upon 
the  wharfingers  to  weigh,  deliver, 
transfer,  and  re-house  the  same. 
B*  having  entered  into  a  contract 
to  sell  tallow  to  C.  obtained  from 
the  wharfingers  and  gave  to  C.  a 
written  acknowledgment  that  they 
had  transferred  the  tallow  to  the 
account  of  C,  and  th^t  C.  was  to 
be  liable  to  charges  from  a  given 
date.  B.  having  stopped  payment, 
A,  gave  notice  to  the  whaHingerg 
not  to  deliver  the  tallow  to  B.*a 
order :  Held,  in  an  action  of  trover 
by  €•  against  the  wharfingers,  that, 
after  their  acknowledgment,  they 
held  the  tallow  as  the  agents  of  C, 
and  that  they  could  not  therefore 
3U  2  set 
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VARIANCE. 


VENDOR  AND  VENDEE. 


•et  up  aa  a  defence  a  right  in  A*  I 
to  Btop  in  transitu.     Howes  Mtid 
Another  v.  Wataon^  H.^&5G.^. 

Page  540 


TRUSTEES  OF  TURNPIKE 
ROADS. 

See  Action  on  the  Case,  5« 


UNDER-LEASE. 
See  Annuity,  8. 

VARIANCE. 

1.  Where  a  declaration  against  a  she- 
riff, for  taking  insufficient  pledges 
in  a  replevin  bond,  stated,  that  the 
party  replevying  levied  his  plaint 
*'  at  the  next  county  court,  to  wit, 
at  the  county  court  holden  on,  &c. 
beforcil.,  B.^  C,  and  D.,  suitors  of 
the  court;*'  which  plaint  was  after- 
wards moved  by  re.  fa.  lo«,  and  by 
that  record  it  appeared  that  the 
plaint  was  levied  at  a  court  holden 
before  £.,  F.,  G.,  H. :  Held,  that 
the  variance  was  immaterial,  for 
that  it  was  unnecessary  to  state  or 
prove  the  names  of  the  suitors,  and 
that  they  might  be  rejected  as  sur- 
plusage.     Draper  v.  Garratt^  T. 
4  G.  4.  2 

2.  Declaration,  that  for  certain  hire 
and  reward  defendants  undertook 
to  carry  goods  from  London  and 
deliver  them  safely  at  Dover.  The 
contract  proved  was,  to  carry  and 
deliver  safely  (lire  and  robbery  ex- 
cepted) :  Held,  that  this  was  a  va- 
riance. Latham  v.  Rutley,  T, 
4  G.  4.  20 

3.  Where  in  case  for  slander  of  title 
it  appeared  by  tlie  declaration  that 
the  plaintiff  had  a  certain  interest 
in  the  premises,  and  that  by  an 
agreement  between  himself  and 
the  defendant  (from  whom  he  de- 
rived that  interest)  he  had  a  clear 


right  to  dbpcMe  of  the  whole  of 
that  iatereat,  but  only  s  doabtful 
right  to  dispose  of  aoj  portion  of 
it ;  and  the  plaintiff  aw&ereA  that  he 
put  up  kis  said  itUeresi  to  anctisii, 
and  that  the  defendant  p«biisbed 
a  libel  of  and  concerning  his  right 
to  sell  the  said  interest ;  tfie  evi- 
dence being  that  he  offsred  ibr 
sale  a  portion  of  that  iDterestoalj: 
Held,  that  this  was  a  fatal  variince. 
MiUman  ▼.  rraU,  M.  ^G.^ 

VENDOR  AND  VENDEE. 

1.  The  owner  of  a  frediold  hoose,  n 
which  there  were  rarious  fizturei, 
sold  it  by  auction.      Nothing  im 
said  about  the  fixtures*   A  coovcr- 
ance  of  the  house  was  ezecotei, 
and  possession  given  to  the  pur- 
chaser, the  fixtures  stiU  remaisaig 
in  the  house :     Held,    that  tbej 
passed  by  the  conreyance  of  the 
freehold;  and  that  eren  if  tbej did 
not,  the  Tendor,    after  giving  op 
the  possession,  could  not  maiotiiB 
trover  for  them.     A  few  artidei 
which  were  not  fixtures  were  tlso 
lefl  in  the  house  ;  the  demand  de- 
scribed them,  together   with  the 
other  articles,  as  fixtures,  and  the 
refusal  was  of  the  ^fixtures  dentand- 
ed  .*  Held,  that  upon  this  evidence 
the  plaintiff  could  not  recover  them 
in  this  action.      Coiegrave  y.  Dw 
Sajitos,  T.^G.^.  76 

2*  A^  belns  seised  in  fee  of  the  maziff 
of  F.  and  the  demesne  lands  there- 
of and  of  all  the  coal  mines  Ijing 
under  the  manor,  enfeoffed  Cf.  ])• 
of  and  in  certain  closes,  except 
and  always  reserved  to  the  feoffor, 
his  heirs  and  assigns^  all  tithes  oi 
corn  and  grain,  and  also  except 
and  always  reserved  out  of  the 
said  feofmient  unto  the  feoffor  m 
his  heirs  all  the  coals  in  all  or  sni 
of  tiie  said  lands  and  premises 
together  with  free  liberty  for  then 

th 


VENDOR  AND  VENDBE. 


low 


the  said  feoflbr  ai^  Jbb  hein,  and 
bis  and  their  assigns  and  servants, 
at  all  times  thereafter,  during  the 
time  thai  he  (iheje^for)  and  his 
heirs  should  continue  otoners  and 
proprietors  qf  the  demesne  lands  of 
Ff  to  sink  and  dis  pits,  or  other- 
wise to  souah  and  get  coals  in  all 
and  every  the  lands  and  premises, 
and  to  sell  and  cany  away  the 
same  with  carts  and  carriages,  or 
otherwise  to  dispose  of  the  same 
coals  at  his  and  ^eir  free  will  and 
pleasure,  he,  the  said  feoffor,  and 
nis  heirs,  paying  to  the  feoffee,  his 
heirs  and  assigns,  such  satisfaction 
for  the  damages  aft  two  neighbours, 
indifferently  chosen  by  the  feoffee 
and  feoffor,  their  heirs  and  assigns, 
should  from  time  to  time  award. 

The  heirs  of  the  feoffor  having 
lor  a  valuable  consideration  con- 
veyed to  a  purchaser  in  fee  the 
manor  of  F.  and  its  demesne  lands, 
with  its  appurtenances,  and  all  the 
coal  mines  under  (amongst  others) 
the  lands  in  question,  &c.»  it  was 

.   held,  that  the  coals  were,  br  the 

^  exception,  reserved  to  the  feoffor 
in  fee,  and  therefore  that  they 
passed  to  the  purchaser ;  and  also, 
that  the  latter  was  entitled,  under 
the  express  liberty  reserved,  to 
enter  upon  the  land,  to  dig  pits, 
and  get  the  coals,  so  long  as  he 
remained  owner  of  the  demesne 

.    lands. 

Semble,  That  the  express  liberty 
is  not  restrictive  of  that  which 
would  be  implied  by  law  to  get  the 
coals,  and  that  the  purchaser  would 
be  entitled  to  an  incidental  right 
to  get  them  co-extensive  with  his 
estate.  The  Earl  of  Cardigan  v. 
Armitage,  T.  4  G.  4.        Page  197 

3.  Where  A.  bought  goods  of  a  trader 
who  had  previously  committed  an 
act  of  bankruptcy,  and  paid  for 
them  bona  fide  without  knowledge 
of  the  bankruptcy :  Held,  that  the 
assignees  under  a  commission  issued 


ag|ainet  the  seller^  cduld  not  mab« 
tain  trover  for  the  goods,  the  {Pay- 
ment being  protected  by  the  1  J.  1. 
e.  15.  s.  14.  Cash  and  Anotherr 
Assignees  r.  Young   M*  4  G.  4. 

Fsge415 

4.  By  the  conditions  of  a  sale  l^  auc- 
tion, the  purchaser  was  to  paf  80 
per  cent,  upon  the  price  upon  being 
declared  the  higheit  binder,  anS 
the  residue  before  the  goods  were 
removed.  A  lot  was  knocked 
down  to  A.9  as  the  highest  bidder, 
and  delivered  to  him  Inmsediately. 
Afler  it  had  remained  in  his  hanoa 
three  or  four  minutes,  he  stated 
that  he  had  been  mistaken  in  the 
price,  and  refused  to  keep  it.    No 

?art  of  the  price  had  been  paid : 
leld,  that  it  was  a  question  of  fact 
for  the  jury,  whether  there  had 
been  a  delivery  by  the  seller,  and 
an  actual  acceptance  by  the  buyer, 
intended  by  both  parties  to  have 
the  effect  of  transferring  the  ridbt 
of  possession  from  one  to  the 
other.  PhiUipsy.BistMh  MAGA. 

511 

5.  A»f  Inr  contract,  sold  to  B«  a  quan- 
tity of  tallow,  then  lying  at  a  wberf, 
at  so  much  per  cwt. ;  and  on  the 
same  day  gave  a  written  order  np- 
on  the  wharfingers  to  weigh,  de- 
liver, transfer,  and  rehouse  the 
same.  B,  having  entered  into  a 
contract  to  sell  tallow  to  C,  ob- 
tained from  the  wharfingers,  and 
gave  to  C,  a  written  acknowledg- 
ment that  they  had  transferred  the 
tallow  to  the  account  of  C,  and  that 
C.  was  to  be  liable  to  charges  from 
a  given  date.  B.  having  stamped 
pajrment,  A.  gave  notice  to  the 
wharfingers  not  to  deliver  the  tal- 
low to  B.*s  order :  Held,  in  an  ac- 
tion of  trover  by  C  against  the 
wharfingers,  that,  after  Uieir  ac- 
knowlegment,  they  held  the  tallow 
as  the  agents  of  C,  and  that  they 
could  not  therefore  set  up  as  a  de- 
fence a  right  in  A.  to  sti^  it  in 

transitu. 


Gaituford  T.  CamU  and  Other* 
H.*A5G.*.  62^ 

7.  DefeDdants'  testator,  being  loli 
owner  of  a  shipt  aimed  and  d& 
IJTercd  to  the  plaintiff,  G.  J.  K^  ai 
inatrumeat,  deacribing  the  ship  m 
copper  bolted  (but  not  redtini 
the  certificate  of  regiatiy) ;  at  thi 
footof  whichwaawritten, "  Soldthi 
witbin-mcntianed  ship  to  G.J.  K' 
He  afterwards  executed  a  bill  oi 
tale  to  the  plaintiff  in  the  luua 
form,  which  did  not  describe  t3i< 
ship  aa  copper  bolted.  She  wat 
not  capper  bolted,  and  plaintiff  de- 
clared in  assumpsit  against  the  de 
ftndants  (as  executors  of  the  ven 
dor)  for  tlie  breach  of  his  war 
ranty  in  that  particular :  Held 
that  the  action  could  not  be  main 
tained,  the  instrument  first  meU' 
tioned  being  void  by  the  34  G.  3 
0,68.  t.  14.  Kain  v.  Old  am 
Others,  Executori,  H.i&SG.*. 

8.  A.  and  B.,  (being  owners  of  nine- 
uxteenth  shares  of  a  ship,  and  alst 
husbands  or  managing  owners,)  b} 
deed,  sold  five -sixteenths  to  C. 
The  deed  contained  a  covenant 
that  C.  should  be  appointed  to  thi 
command  of  the  ship,  and  that  A. 
and  B.  should  continue  to  bavt 
the  management  as  husbands,  and 
should  elect  tlie  tradesmen,  and  ap- 

nninr    nil    f  kA    nffiflaiv  .    and    thai-   I'l 


WARRANTY. 

WARRANTY. 
See  Ship,  2. 

WARRANT  OF  ATTORNEY. 
See  Practice,  11. 


WITNESS. 

WITNESS. 
See  Evidence,  14. 
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